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•    •       <■ 


Ex  parte  Field. 

Mot.  3d,  1841. 

SemhU,  that  the  4th  and  5th  aectioiii  of  the  stat.  5  Vict  c.  5,  relato  to  different  nib- 
jects. 

To  authorize  an  aj^eation  to  the  Court  under  the  former  lection,  it  must  be  foun- 
ded on  affidarit  exproHed  in  poaitive  terms. 

This  was  a  petition  by  a  party  who  was  entitled  to  a  rever- 
sionary interest  in  a  certain  stock  standing  in  the  name  of  a 
surviving  trustee,  to  restrain  the  Governor  and  Company  of  the 
Bank  of  England  from  transferring  the  stock  without  notice  t6 
the  petitioner.  It  appeared  that  the  officers  of  this  Court  had 
refused  to  issue  a  distringas  under  the  5th  section  of  the  stat. 
6  Yict  c.  5,  and,  therefore,  the  present  application  was  made 
under  the  4th  section.  It  was  suggested  that  the  trustee  was 
likely  to  sell  the  stock  and  abscond ;  but  there  was  no  affidavit 
to  that  effect 

Mr.  Elmsley,  for  the  petitioner,  upon  being  questioned  by  the 
Court  as  to  the  want  of  an  affidavit,  contended,  that,  according 
to  the  practice  in  the  Exchequer,  which  was  now  the  practice 
in  the  Court  of  Chancery,  no  affidavit  was  necessary ;  and  that 
the  4th  and  5th  sections  of  the  act  applied  to  the  same  subject- 

Vol.  I.  1 
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matter,  the  former  sec^bft^givlng  jurisdiction  to  the  Court, 


[•2]      and  the  latter  pr9vJ4i!>g**certain  mechanical  details  by 
which  the  Cojtff^/traik  to  carry  the  jurisdiction  into  effect. 


••••.:• 


The  VicE-OHf  kVELLOR. — My  present  impression  is,  that  I 

ought  no}  in  make  an  order  under  the  4th  section  of  the  act 

without  arir*affidavit.     Under  the  6th  section,  I  think  I  should 
•*  *•  •,  * 

be  antMrtzed  to  make  an  order,  which  might  issue  in  the  same 
•*/n'knn^,  and  be  attended  with  the  same  consequences  as  the 
.  ^  \  *  Wit  in  the  Exchequer ;  where,  however,  the  practice  was  to  is- 
**•  sue  the  writ  without  any  application  to  the  Court  at  all,  and  I 
should  be  sorry  to  introduce  a  practice  tending  to  increase  ex- 
pense.   I  make  no  order  on  this  petition ;  but  you  have  my 
opinion,  that  the  officers  of  the  Court  ought  to  issue  a  distrin- 
gas, without  the  order  of  the  Court,  under  the  same  guards,  and 
m  the  same  manner,  as  the  officers  did  in  the  Court  of  Exche- 
quer.(a) 

Nov.  3rf. — ^In  consequence  of  the  opinion  expressed  by  the 
Court,  as  to  the  necessity  of  an  affidavit  in  support  of  an  appli- 
cation to  the  Court  under  the  4th  section  of  the  statute, 

Mr.  Elmsley,  on  a  subsequent  day,  produced  the  affidavit  of 
the  petitioner's  solicitor,  which  was  to  the  effect,  that  the  depo- 
nent had  been  informed,  and  believed,  that  it  was  the  intention 
of  the  trustee  to  sell  out  the  stock  and  leave  the  country.  TTie 
Vice-Chancellor  however,  was  of  opinion  that  the  affidavit  was 
insufficient,  and  refused  to  make  the  order. 

(a)  Thi»  is  now  provided  for  by  Ord.  I7;h  Nov.  184L 
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*Pelham  V,  Hilder.  [*3J 

1841 :  Nov.  4th. 

An  admission  by  an  agent,  that  he  has  eold  property  of  his  principal  upon  credit,  will 
not  entitle  the  principal  to  an  inquiry  as  to  wiUul  default,  if  the  agent  insist  by  his 
answer  that  the  credit  was  grren  in  the  usual  way  of  businesB,  and  the  plaintiff 
make  out  no  case  to  the  contrary. 

The  bill,  which  had  been  originally  filed  by  Mr.  Cresset 
Pelham,  and  on  his  death  revived  by  his  personal  representative, 
stated,  that  the  defendant  had  for  many  years  been  Mr.  Pel- 
ham's  land  agent  and  surveyor ;  and  that,  since  1832,  or  the 
beginning  of  1833,  the  defendant,  as  such  agent,  had  sold,  or 
caused  to  be  sold,  divers  large  quantities  of  farming  produce, 
and  Uve  and  dead  stock ;  and  that  he  had  cut  down  divers 
fagots  and  timber  trees  of.  great  value,  and  had  sold,  or  caused 
to  be  sold,  the  same,  or  some  part  thereof;  and  that  the  produce 
of  the  sale  amounted  to  a  large  sum  of  money,  and  was  received 
by  the  defendant  as  such  agent,  or,  but  for  his  wilful  default, 
might  have  been  received  by  him.  The  bill  prayed  the  usual 
accounts,  and  also  an  accoimt  of  the  sums  which  might  have 
been  so  received  but  for  the  defendant's  wilful  default. 

The  defendant,  by  his  answer,  admitted  that  some  part  of 
the  farming  produce,  and  other  particulars  mentioned  in  the  bill, 
were  sold  on  credit,  but  not  otherwise  than  in  the  usual  way  of 
business ;  and  that,  when  he  quitted  the  agency,  some  of  the 
sums  owing  for  these  matters  were  not  paid,  but  he  beUeved 
that  those  sums  had  been  received  by  subsequent  agents.  And 
forthe  particulars  of  the  property  sold  upon  credit,  and  the  per- 
sons to  whom  it  was  sold,  he*referred  to  his  books  of  account 
and  to  his  former  answer,  which,  he  alleged,  contained  a  min- 
ute detail  of  his  dealings  and  transactions  as  agent,  including 
the  particulars  of  such  sales  on  credit 

No  evidence  was  entered  into  on  either  side. 
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Mr.  Simpkinstm  and  Mr.  De  Gex,  for  the  plaintiff,  suggested 
that  the  decree  should  contain  an  inquiry  as  to  the  wilful  de- 
fault ;  and  they  referred  to  Lculy  Ornumd  v.  Hutchin- 
[*4]  san.{a)  [*The  Vice-Chancellor, — In  the  case  of  a  mort- 
gagee, it  is  the  constant  course  to  direct  such  an  inqui- 
ry ;  in  the  case  of  a  trustee  it  is  never  done  without  a  special 
case.] 

Mr.  6r.  L.  Russell,  for  the  defendant. 

The  Vice-Chancellor. — ^It  appears  to  me,  that  no  case  of 
wilful  default  has  been  admitted  by  the  defendant.  He  states 
by  his  answer,  that  he  sold  some  of  the  property  upon  credit  in 
the  usual  way  of  business,  and  for  the  particulars,  he  refers  to 
his  books  and  his  former  answer.  He  says,  he  believes,  that, 
since  the  determination  of  his  agency,  the  money  has  been  re- 
ceived ;  but  whether  it  has  been  received  or  not,  the  credit  is 
stated  by  him  to  have  been  given  in  the  usual  way  of  business, 
and  the  plaintiff  has  not  entered  into  any  evidence  to  rebut  the 
statement. 


Rogers  v.  Maule. 


1841 :  Nov.  4th. 

A.  died  intestate,  unmarried,  and  illegitimate,  having  mortgaged  his  real  estates  to  B 
for  500  years,  and  having  subsequently  mortgaged  them  to  B.  for  an  additional 
sum,  by  deposit  of  the  title-deeds.  The  fee-simple  was  not  worth  the  mortgage 
money : — Held,  nevertheless,  that  the  mortgagor  could  not  bo  deemed  a  bare  trus- 
tee for  the  mortgagee  within  the  stat  4  &  5  Will.  4,  c.  23,  s.  2,. so  as  to  deprive 
the  Crown  of  the  equity  of  redemption  ;  but  'it  was  ordered,  that  the  estate  should 
be  sold  in  the  administration  of  assets,  and  B.  declared  a  purchaser,  with  liberty  to 
apply  to  the  Crown  for  a  grant  of  the  fee-simple. 

« 

This  was  a  creditors'  suit  for  administering  the  real  and  pet^ 

(a)  16  Vetfc  97. 
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sonal  estate  of  Josiah  Manning  Bolton  Brown,  who  died  intes- 
tate, unmarried,  and  illegitimate.  The  defendants  were  George 
Maule,  as  administrator  of  the  deceased  under  the  Crown,  Jolm 
Rogers,  and  the  Attorney-General.  The  decree  having  di- 
rected certain  inquiries  to  be  naade  respecting  the  real  estates 
of  the  intestate,  the  Master,  in  answer  to  those  inquiries,  sta- 
ted, that  he  found  that  John  Rogers,  a  defendant  to 
the  suit,  was,  by  virtue  of  an  •indenture  of  the  2d  No-  [*5] 
vember,  1831,  mortgagee  of  the  real  estates  for  the  term  of 
500  years,  for  £100  and  interest,  and  that  he  was  also  entitled 
to  an  equitable  lien  on  the  same  estates  for  the  sum  of  £140 
and  interest,  and  that  there  were  no  other  incumbrances  on  the 
estates. 

The  cause  now  came  on  to  be  heard  on  further  directions, 
and  on  the  petition  of  the  plaintiff,  whereby  it  was,  amongst 
other  things,  prayed,  that  John  Rogers,  being  willing  to  take  the 
said  real  estates  in  full  satisfaction  of  the  sum  of  £240,  the 
amount  of  the  debts  so  charged  on  the  real  estate,  he  might  be 
at  liberty  to  accept  and  retain  the  same  in  full  discharge  of  such 
debts  ;  and  that  he  might  be  considered  and  confirmed  the  pur- 
chaser of  such  estate,  and  the  fee-simple  and  inheritance  thereof 
in  possession,  free  from  any  equity  of  redemption  affecting  the 
same,  and  be  declared  to  be  the  owner  thereof,  and  entitled  to  a 
conveyance,  grant,  or  other  assurance  thereof  from  the  Crown. 

It  was  admitted  that  the  estates  were  not  suflELcient  in  value 
to  pay  the  mortgagee. 


Mr.  JEcuie,  for  the  plaintiffs. 


Mr.  Coleridge,  for  the  defendant,  John  Rogers,  submitted, 
that,  under  the  circumstances  of  this  case,  the  mortgagor  must 
be  considered  as  a  bare  trustee  of  the  equity  of  redemption  for 
the  mortgagee,  which  would  prevent  the  equity  of  redemption 
from  escheating  to  the  Crown.  (Stat.  4  &  5  Will.  4.  c.  23,  s.  2.) 
This  view  of  the  question  had  been  slightly  mentioned  in  Hodge 
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Mr.  Simpkinstm  and  Mr.  De  Oex,  for  the  plaintiff,  suggested 
that  the  decree  should  contain  an  inquiry  as  to  the  wilful  de- 
fault ;  and  they  referred  to  Lctdy  Ornumd  v.  Hutchin- 
[♦4]  sim.{a)  [•  The  Vice-Chancellor, — In  the  case  of  a  mort- 
gagee, it  is  the  constant  course  to  direct  such  an  inqui- 
ry ;  in  the  case  of  a  trustee  it  is  never  done  without  a  special 
case.] 

Mr.  6r.  L.  Russell^  for  the  defendant. 

The  Vice-Chancellor. — It  appears  to  me,  that  no  case  of 
wilful  default  has  been  admitted  by  the  defendant.  He  states 
by  his  answer,  that  he  sold  some  of  the  property  upon  credit  in 
the  usual  way  of  business,  and  for  the  particulars,  he  refers  to 
his  books  and  his  former  answer.  He  says,  he  believes,  that, 
since  the  determination  of  his  agency,  the  money  has  been  re- 
ceived ;  but  whether  it  has  been  received  or  not,  the  credit  is 
stated  by  him  to  have  been  given  in  the  usual  way  of  business, 
and  the  plaintiff  has  not  entered  into  any  evidence  to  rebut  the 
statement. 


Rogers  v,  Maule. 


1841 :  Nov.  4th. 

A.  died  intestate,  unmarried,  and  illegitimate,  haying  mortgaged  his  real  estates  to  B 
for  500  years,  and  having  subseqnently  mortgaged  them  to  B.  for  an  additional 
sum,  by  deposit  of  the  title-deeds.  The  fee-simple  was  not  worth  the  mortgage 
money : — Held,  nevertheless,  that  the  mortgagor  could  not  bo  deemed  a  bare  trus- 
tee for  the  mortgagee  within  the  stat  4  &  5  Will.  4,  c.  23,  s.  2,.  so  as  to  deprive 
the  Crown  of  the  equity  of  redemption ;  but  "it  was  ordered,  that  the  estate  shoald 
be  sold  in  the  administration  of  assets,  and  B.  declared  a  purchaser,  with  liberty  to 
apply  to  the  Crown  for  a  grant  of  the  fee-simple. 

This  was  a  creditors'  suit  for  administering  the  real  and  per* 

(a)  16Ve(fc97. 
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sonal  estate  of  Josiah  Manning  Bolton  Brown,  who  died  intes- 
tate, unmarried,  and  illegitimate.  The  defendants  were  GJeorge 
Maule,  as  administrator  of  the  deceased  under  the  Crown,  Jolm 
Rogers,  and  the  Attorney-General.  The  decree  having  di- 
rected certain  inquiries  to  be  n^ade  respecting  the  real  estates 
of  the  intestate,  the  Master,  in  answer  to  those  inquiries,  sta- 
ted, that  he  found  that  John  Rogers,  a  defendant  to 
the  suit,  was,  by  virtue  of  an  *indenture  of  the  2d  No-  [*5] 
vember,  1831,  mortgagee  of  the  real  estates  for  the  term  of 
500  years,  for  £100  and  interest,  and  that  he  was  also  entitled 
to  an  equitable  lien  on  the  same  estates  for  the  sum  of  £140 
and  interest,  and  that  there  were  no  other  incumbrances  on  the 
estates. 

The  cause  now  came  on  to  be  heard  on  further  directions, 
and  on  the  petition  of  the  plaintiff,  whereby  it  was,  amongst 
other  things,  prayed,  that  John  Rogers,  being  willing  to  take  the 
said  real  estates  in  full  satisfaction  of  the  sum  of  £240,  the 
amount  of  the  debts  so  charged  on  the  real  estate,  he  might  be 
at  liberty  to  accept  and  retain  the  same  in  full  discharge  of  such 
debts  ;  and  that  he  might  be  considered  and  confirmed  the  pur- 
chaser of  such  estate,  and  the  fee-simple  and  inheritance  thereof 
in  possession,  free  from  any  equity  of  redemption  affecting  the 
same,  and  be  declared  to  be  the  owner  thereof,  and  entitled  to  a 
conveyance,  grant,  or  other  assurance  thereof  from  the  Crown. 

It  was  admitted  that  the  estates  were  not  sufficient  in  value 
to  pay  the  mortgagee. 

Mr.  JEcuie,  for  the  plaintiffs. 


Mr.  Coleridge,  for  the  defendant,  John  Rogers,  submitted, 
that,  under  the  circumstances  of  this  case,  the  mortgagor  must 
be  considered  as  a  bare  trustee  of  the  equity  of  redemption  for 
the  mortgagee,  which  would  prevent  the  equity  of  redemption 
from  escheating  to  the  Crown.  (Stat.  4  &  5  Will.  4.  c.  23,  s.  2.) 
This  view  of  the  question  had  been  slightly  mentioned  in  Hodge 
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V.  The  Attorney- General,{a)  but  had  evidently  not  been  press- 
ed on  the  attention  of  the  Court.  There  it  was  held,  that  the 
Crown  could  not  be  foreclosed  ;  but  it  was  the  case  of  an  equita- 
ble mortgage  only.  Smith  v.  T)/ler,{b)  was  the  case  of 
[*6]  a  legal  ^mortgage.  [The  Vice- Chancellor. — Your  mort- 
gage does  not  aflect  the  legal  fee.] 

Mr.  Wraf/j  for  the  Attorney-General,  objected  to  any  decree 
which  should  go  to  foreclose  the  Crown ;  but  he  suggested  that 
the  estate  might  be  sold,  as  against  the  Crown,  in  the  administra- 
tion of  assets. 

The  Vice-Chancellor  adopted  that  view  of  the  case. 

It  appearing;  to  the  Court  that  the  penonal  estate  of  the  intestate  is  insufficient 
for  the  payment  of  his  debtS)  and  it  also  appearing,  as  well  by  the  admissions  of  the 
defendant,  Geoige  Maule,  by  his  counsel,  as  by  the  admissions  of  the  several  credi- 
ton  who  have  gone  in  before  the  Master,  and  established  their  debts  by  their  counsel, 
that  the  value  of  the  fee-simple  of  the  intestate's  real  estate,  together  with  the  rents 
now  due  thereon,  is  considerably  less  than  the  amount  of  the  mortgage  and  lien  of 
the  defendant,  John  Rogers,  upon  such  estate  ;  and  the  defendant,  John  Rogers  being 
willing  to  take  the  real  estate  in  the  pleadings  of  this  cause  mentioned  in  full  satisfac- 
tion of  the  sum  of  J£240  and  interest,  found  by  the  said  report  to  be  a  charge  upon 
the  real  estate,  and  all  interest  subsequent  to  such  report,  and  the  said  George  Maule, 
the  said  crediton,  and  the  said  defendant,  John  Rogers,  by  their  counsel,  consenting : — 
It  is  OROsaBD,  That  the  said  defendant,  John  Rogers,  be  at  liberty  to  accept  the 
same  in  full  diachaige  of  the  said  debt ;  and  it  is  ordered,  that  he  be,  and  he  is  hereby 
declared  to  be,  and  is,  the  purchaser  of  such  estate,  and  the  fee-simple  and  inheri- 
tance thereof  in  possession,  under  the  decree  of  this  Court,  in  the  due  administration 
of  the  assets  of  the  intestate,  and  to  be  the  owner  thereof ;  and  it  is  ordered,  that  the 
said  John  Rogers  be  at  liberty  to  apply  to  the  Crown  for  such  grant  or  other  assur- 
ance of  the  legal  fee  thereof  fi:t>m  the  Crown,  as  be  may  be  advised ;  and  in  the 
mean  time  the  said  defendant,  John  Rogers,  his  heirs  and  assigns,  are  to  hold  and  en- 
joy the  same  estates  as  his  and  their  own  absolute  property. 

(a)  9  Ton.  &  CoU.  342.  (6)  Jurist,  Vol.  1,  p.  470. 
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*ROBINSON  r.   ROSHER.  [*7] 

1841 :  Not;  5th. 

Tho  case  of  MooreM  y.  Choat,  8  Sim.  508,  approved. 

A  bill  was  filed  upon  the  authority  and  under  the  circumatances  of  Flight  y.  Bent- 
ley.  After  ksue  joined,  the  caae  of  Mooree  v.  Choat  was  decided,  and  the  deeiaion 
was  soon  afterwards  published  by  the  regular  Reporter  of  the  Court  The  plaintifla 
then  entered  into  eyidence : — Held,  that,  although  the  plaintifis,  instead  of  entering 
into  evidence,  might  have  applied  to  the  Court  by  interlocutory  motion  to  have  the 
bill  diamigsed  without  costs,  yet,  as  that  application  was  not  of  a  usual  nature, 
they  were  entitled  to  have  the  bill  dismisBed,  without  costs,  at  the  hearing. 

If  a  bill  is  conectly  filed,  on  the  authority  of  a  reported  case,  there  being  no  authori- 
ties in  conflict  with  it,  and  the  decision  in  the  reported  case  is  afterwards  reversed, 
the  plaintiffin  the  suit,  filed  on  its  authority,  is  entitled,  on  motion,  to  have  his  bill 
dismiaBed  without  costs. 

George  Cooke,  being  seised  in  fee  of  a  messuage  in  Field- 
lane,  in  the  parish  of  St.  Andrew's,  Holbom,  by  an  indenture, 
dated  the  30th  August,  1825,  demised  the  premises  to  Thomas 
Marie,  for  31  years,  at  the  yearly  rent  of  £17.  The  lease  con- 
tained the  usual  covenants  to  pay  the  rent,  rates,  and  taxes,  and 
to  keep  the  premises  in  repair. 

After  the  execution  of  this  lease,  Cooke  mortgaged  the  rever- 
sion to  several  persons  in  succession.  These  mortgages  ulti- 
mately became  vested  in  the  plaintiffs  and  their  heirs,  by  virtue 
of  indentures  of  lease  and  release,  dated  the  2d  and  3d  of  May, 
1836,  and  made  between  Griffiths,  a  former  mortgagee,  of  the 
first  part,  Cooke  of  the  second  part,  and  the  plaintiffs  of  the  third 
part,  whereby,  in  consideration  of  £162  paid  by  the  plaintiffs  to 
Griffiths,  and  JC26  paid  by  them  to  Cooke,  the  reversion  in  the 
premises  was  conveyed  to  the  plaintiffs  and  their  heirs,  subject 
to  redemption. 

At  Midsununer,  1836,  the  plaintiffs,  as  mortgagees  in  posses- 
sion, applied  to  Marie  for  payment  of  his  rent,  when  Marie  in- 
fonned  them  that  he  was  unable  to  pay  it,  and  that  he  had,  in 
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June,  1831,  deposited  his  lease  with  Mr.  William  Rosher,  solici- 
tor for  the  firm  of  Jeremiah  Rosher  &  Co.,  lime-burners,  as  a  se- 
curity for  a  debt  of  JC64  due  from  him,  Marie,  to  that  firm. 

In  consequence  of  this  information,  the  plaintiflfs  solicitor,  on 
the  26th  June,  1836,  wrote  a  letter  to  William  Rosher,  .who  was 
the  son  of  Jeremiah  Rosher,  in  which,  after  calling  to  his  atten- 
tion the  non-payment  of  rent  and  the  dilapidations,  he  expressed 
himself  thus : — "  In  the  late  cases  of  Plight  v.  Bentley^ 
[•8]  and  Jenkins  v.  Portman,  the  •Vice-Chancellor  and  Mas- 
ter of  the  Rolls,  following  up  the  principle  of  Lucas  v. 
Comerford,  (1  Ves.  jun.,)  held,  that  an  equitable  mortgagee  is 
liable  for  rent  and  dilapidations  ;  hence,  your  father  is  consider- 
ed to  be  so  liable  in  this  instance." 

This  letter  being  ineffectual  in  procuring  either  the  delivery 
up  of  the  lease  or  the  performance  of  the  covenants,  the  plain- 
tiffs' solicitor  wrote  again  to  William  Rosher,  requesting  him  to 
furnish  the  name  or  names  of  his  father,  to  insert  in  a  bill  in 
Chancery,  and  also  to  accept  service  of  the  subpoena.  This  pro- 
duced a  reply,  dated  the  12th  November,  1836,  in  which  William 
Rosher  stated  the  Christian  name  of  his  father,  to  be  Jeremiah, 
and  agreed  to  accept  service.  He  at  the  same  time  offered  to 
give  up  the  lease,  without  prejudice  to  his  client's  claim,  to  any 
person  whom  Marie  might  authorize  to  receive  it,  on  payment 
of  £20.    This  offer  the  plaintiffs'  solicitor  refused  to  accept. 

In  pursuance  of  these  proceedings  the  plaintiffs,  on  the  22d 
November,  1836,  filed  their  bill  against  Jeremiah  Rosher,  pray- 
ing a  declaration  that  he,  as  equitable  mortgagee  of  the  lease, 
was  liable  to  the  payment  of  the  rent,  and  to  the  performance  of 
the  covenants,  and  that  he  was  bound  to  accept,  and  that  Marie 
was  bound  to  execute  to  him,  a  legal  assignment  of  the  premises, 
by  way  of  mortgage ;  and  that  such  relief  might  be  decreed  ac- 
cordingly. And  that  an  account  might  be  taken  of  the  arrears 
of  rent. 

On  the  7th  February,  1837,  William  Rosher,  without  giving 
any  notice  to  the  plaintiffs,  returned  the  lease  to  Marie,  at  the 
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same  time  stating  to  Marie,  by  letter,  that  Messrs.  Rosher  claim- 
ed no  interest  in  the  premises,  either  as  equitable  mortgagees,  or 
otherwise. 

In  March,  1837,  Jeremiah  Rosher  filed  his  answer  to  the 
plaintiffs'  bill,  and  from  this  answer  they  were  informed,  for  the 
first  time,  that  Jeremiah  Rosher  had  ceased  to  have  any 
interest  in  the  partnership  business  of  Jeremiah  Rosher 
•&  Co.,  ever  since  March,  1830,  although  his  name  was  re-  [*9] 
tained  in  the  firm  ;  and  that  since  that  period  the  busi- 
ness had  been  carried  on  by  his  sons,  Henry,  George,  and  Ed- 
ward ;  that  the  lease  had  been  deposited  with  William  Rosher, 
as  a  security  for  a  debt  due  to  those  individuals,  and  not  the  de- 
fendant ;  and  that  it  had  recently  been  returned  to  Marie,  as  be- 
fore stated. 

The  plaintifis  then  amended  their  bill,  by  making  Henry, 
George,  and  Edward  Rosher  defendants,  and*  by  adding  to 
the  prayer  a  clause  in  the  alternative,  viz.  that  if  it  should 
appear  that  the  indenture  of  lease  no  longer  remained  in 
deposit  for  the  benefit  of  Jeremiah,  Henry,  George,  and 
Edward  Rosher,  or  any  of  them,  then-  that  the  defendants 
might  be  made  answerable  to  the  plaintiffs  for  the  conti- 
nued breach  of  the  covenant  to  repair  during  the  time  they 
were  equitable  mortgagees. 

In  February,  1839,  which  was  after  issue  joined  in  the 
amended  suit,  the  case  of  Moores  v.  Choat^  overruling 
the  case  of  Flight  v.  Bentlef/j  was  decided,  and  a  report 
of  it  was  soon  afterwards  published  by  Mr.  Simons.{a) 

In  September  and  November,  1839,  which  was  after 
the  publication  of  Mr.  Simons'  report,  the  plaintiffs  in  the 
present  cause  entered  into  evidence. 

The  questions  at  the  hearing  were  two : — First,  whether 
the  case  of  Moores  v.  Choat  was  rightly  decided.  Secondly, 
if  it  was,  whether  the    plaintiffs  were  not  entitled  to  the 

(a)  See  8  Sim.  508. 
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costs  of  this  suit,  notwithstanding  they  had  entered  into 
evidence  since  the  publication  of  the  report  of  Moores  v. 
Choat 

Mr.  Swanston  and  Mr.  Llayd^  for  the  plaintiffs,  said,  that 
this  case  was  similar  in  its  circumstances  to  that  of  Flight 
V.  Bentl€y,{a)  which  was  decided  on  the  principles  laid  down 
by  Lord  Thurlow  in  Lucas  v.  Comerford.{b)  The 
[•10]  ^authority  of  the  latter  case  is  expressly  recognised  by 
the  Vice- Chancellor  of  England  in  Moores  y.  Choat^  and 
it  cannot  be  contended  that  between  Flight  v.  Bentley 
and  Lucas  v.  Comer/ord,  there  is  any  substantial  dif- 
ference. It  follows,  therefore,  that  Moores  v.  Choat  can- 
not be  supported.  [The  Vice-chancellor, — A  person  in 
possession  of  leaseholds  may  so  conduct  himself  as  to 
preclude  himself  from  saying  to  the  landlord  that  he  is 
not  an  assignee.  Lucas  v.  Comerford  may  have  been  that 
case.  If  so,  it  would  not  afford  authority  for  the  broader 
ground  taken  in  Flight  v.  Bentley.\  There  is  nothing  in 
the  judgement  of  Lord  TTiurlow  to  show  that  he  decided  on 
the  ground  of  the  defendant's  possession.  His  decree  is 
founded  on  the  circumstance,  that  Comerford  had  an 
equitable  assignment.  Was  that  assignment  constituted 
by  the  possession  of  rents  and  profits,  or  the  deposit  of 
the  lease?  The  mere  circumstance  of  the  party  being  in 
possession  of  the  rents  and  profits  could  give  him  no 
right,  unless  he  had  a  specific  lien  upon  them.  His  pos- 
session being  independent  of  the  landlord,  he  could  not 
be  considered  a  depositary  of  the  lease  by  virtue  of  an 
equitable  assignment.  If  so,  and  if  Lord  Thurlow^s  judg- 
ment does  not  proceed  on  that  ground,  it  cannot  be  made 
a  ground  of  distinction  between  the  two  cases.  N^ithei 
is  there  any  reason  to  suppose  that  Lord  Thwrlow^s  judg- 
es) 7  Sun.  149.  (6)  3  Bio  C.  C.  166  ;  1  Ves.  jnn.  335. 
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ment  was  materially  influenced  by  the  submission  of  the 
defendant  to  perform  some  of  the  covenants  in  the  lease. 
It  is  submitted,  therefore,  that  the  point  must  he  decided  on  the 
principles  upon  which  his  Lordship  did,  in  truth,  proceed 
namely,  that  a  party  having  taken  the  benefit  of  a  lease  must 
be  held  bound  by  all  the  burdens  of  it. 

Mr.  Wood  and  Mr.  James  Parker j  contra,  were  stopped  by 
the  Court. 

The  Vice-Chancellor. — ^The  question  is,  whether, 
when  *an  equitable  interest  has  been  acquired  in  leasehold  [*1 1] 
property  by  a  contract  in  the  nature  of  an  assignment^  the 
landlord  has  a  right,  without  more,  to  proceed  in  this  Court  against 
the  assignee  as  if  he  were  his  tenant.  I  am  not  aware  of  any  prin- 
ciple of  this  Court  which  enables  him  to  do  this.  In  the  present 
case,  there  is  no  circumstance  either  of  conduct  or  contract  as 
between  the  owner  of  the  fee  and  the  party  having  the  equita- 
bfe  interest  in  the  lease,  which  could  give  the  former  a  right  to 
hold  the  latter  liable  to  him  in  respect  of  the  covenants  in  the 
lease.  One  may  certainly  imagine  a  case,  in  which  a  party 
having  the  equitable  interest  in  a  lease  may  so  conduct  him- 
self as  to  raise  an  equity  against  him,  as  between  himself  and 
the  landlord.  But  that  is  not  so  here.  This  view  being  taken 
by  TTie  Vice-ChaneeUor  of  England  in  a  case  very  similar  to 
the  present,  and  my  impression  being  in  accordance  with  his, 
I  am  of  opinion  that  the  bill  must  be  dismissed.[l] 

[1]  An  equitable  aangnee  of  leaseholds  was  held  liable  at  the  suit  of  the  lessee,  after 
(he  expiratioD  of  the  term,  for  breaches  of  covenant  committed  during  his  possession, 
althoogfa  snch  lessee  was  no  party  to  the  contract  for  purchase,  and  it  was  stipula- 
ted that  the  purchaser  should  not  be  entitled  to  an  assignment.  Clote  v.  Wilberforee, 
(Deeendier,  1838,)  1  Beav.  1112.  An  assignee  of  leaseholds  accepting  the  benefit  of 
an  saignment  was  held,  in  equity,  liable  to  the  covenants  on  his  part  contained 
in  the  assignment,  though  he  did  not  execute  it.  WilUon  v.  Leonard,  (December, 
1840,)  3  Beav.  373.  The  liability  of  an  equitable  assignee  of  leaseholds  is  that  of 
simple  contract,  and  the  sttttnte  of  limitations  limits  his  liability  to  six  years  after  the 
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The  plaintiffs'  counsel  then  contended,  that,  considering  the 
state  of  the  authorities  when  the  bill  was  filed,  it  must  be  dis- 
missed without  costs.  [The  Vice-Chancellor. — The  difficulty  I 
feel  is,  that  the  plaintiffs  have  gone  into  evidence.  Could  they 
not  have  sustained  an  interlocutory  motion  to  stay  proceedings  ? 
There  is  a  case  in  Cox,{a)  where,  in  the  middle  of  the  cause, 
Lord  Thurlow  dismissed  the  bill,  without  costs,  on  the  applica- 
tion of  the  plaintiffs.  And  in  Van  Sandau  v.  Moorey{b)  Lord 
Eldon  did  not  dispute  the  correctness  of  the  decision.]  Those 
cases  stand  almost  alone.  It  must  be  admited,  however,  that  in 
Brtmghton  v.  Lashmer,{c,)  where  the  bill  was  filed  by  an  ad- 
ministrator, it  not  being  known  that  there  was  a  will,  and  after- 
wards the  will  was  found,  Lord  Cottenham  dismissed  the  plain- 
tiff's bill,  on  his  application,  without  costs. 
[•12]  *For  the  defendants  it  was  contended,  that,  even  if 

Moores  v.  Cheat  had  never  been  decided,  the  other  cases 
did  not  authorize  the  plaintiffs  to  come  in  equity ;  for  that,  here, 
the  depositaries  had  not,  as  in  those  cases,  insisted  on  their  rights 
as  against  the  landlord,  by  refusing  to  deliver  up  the  lease  or  other- 
wise ;  that,  in  fact,  the  lease  was  not  in  their  possession  when 
the  bill  was  filed,  and  that  the  bill  did  not  charge  any  applica- 
tion to  have  the  lease  delivered  up,  or  pray  any  relief  on  that 
head.  They  also  commented  on  the  fact  of  the  plaintiff  having 
entered  into  evidence  since  the  decision  in  Moores  v.  Choat, 

The  Vice-Chancellor. — ^As  to  the  costs  incurred  before  the 
decision  in  Moores  v.  Choat,  I  have  not  the  least  doubt  in  hold- 
ing that  each  party  must  pay  his  own  costs.  The  difficulty 
which  I  have  felt  is  as  to  the  costs  of  the  suit  incurred  since, 
namely,  the  costs  of  taking  the  evidence  ;  and  I  have  been  con- 

cauae  of  suit.  Sanders  v.  Benson,  (November,  1841,)  4  Beav.  350.  Aa  to  the  lia- 
bility of  the  assignee  of  a  lease,  see  further  Rowley  v.  Adams,  4  Myl.  &  Cr.  539,  42. 
Arkwnght  V.  Colt,  2  Yo.  &  ColL  C.  C.  7,  8. 

•  • 

(fl)  KnoxY,  Brown,  I  Cox,  359  ;  2  Bro.  C.  C.  186. 

(6)  1  Rufls.  466,  (c)'Not  reported. 
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sidering,  whether  the  plaintiffs  were  not  to  blame  in  not  making 
an  application  to  the  Court,  with  a  view  of  saving  expense  by- 
dismissing  the  bill ;  but  upon  the  whole,  considering  that  such 
an  application  is  not  of  a  usual  nature — ^that  the  two  decisions 
of  Flight  V.  Bentley,  and  Moares  v.  ChocU,  were  by  the  same 
Judge,  and  that  the  same  point  had  not  come  before  any- 
other  Judge,  I  have  arrived  at  the  conclusion  that  the  plaintiffs 
were  not  sufficiently  to  blame  to  induce  me  to  make  any  distinc- 
tion as  to  the  costs.  Therefore,  though  not  without  some  diffi- 
culty, I  am  of  opinion,  that  the  bill  ought  to  be  dismissed  with' 
out  costs. 

Decree  accordingly.[l] 

[I  ]  As  to  refusing  costs  against  an  unsuccessful  party,  where  there  have  been  conflict- 
ing decisions — anoerCainty  of  the  law — ^long  continued  erroneous  practice,  Slc.  &c.,  see 
further  Lenaghan  v.  Smith,  2  Philltpa,  303.  Cherry  y.  Boultbee,  4  Myl.  &  Cr.  444. 
Dearman  ▼.  Wyeh,  id.  553.  Brooks  v.  Purton,  Cr.  &  Ph.  239.  Brown  v.  Caven- 
dish,  ]  Jones  &  La  Touche,  637.  Lane  y.  Paul,  3  Beav.  69.  Hope  v.  Hope,  id. 
3*23.  Robey  v,  Whitewood,  7  Beav.  80.  Garrard  v.  Lord  Lauderdale,  3  Sim.  13. 
Martin  v.  Nieolls,  id.  465.  Powell  v.  Cockerell,  4  Hare,  572.  So,  in  Murray  v. 
Mwrray,  5  Johns.  Ch.  Rep.  60.  79,  the  Court  dismissed  the  original  bill,  and 
bill  of  revivor  and  supplement, "  but  without  costs,  considering  the  special  circumstances 
of  the  case,  and  the  importance  of  the  points  investigated  and  difrcuased."  A  bill  was 
dismissed  without  costs,  on  the  ground  of  the  defendant  not  having  (in  a  simple  case,) 
raised  bis  defence  by  plea.  Sanders  v.  Benson,  4  Beav.  350.  As  to  the  right  of  a 
plaintiiS' to  dismiss  his  bill  upon  payment  of  costs,  and  up. to  what  period  he  may  ex- 
ercisd  the  right,  see  Curtis  y.  Lhyd,  4  Myl.  &,  Cr.  194.  Cummins  v.  Bennet,  8 
Paige,  79.  Simpson  v.  Brewster,  9  Paige,  245.  The  Sea  Ins.  Co,  v.  Day,  id.  79. 
Booth  Y.  Leycester,  1  Keen,  247.  Thompson  y-  Thompson,  7  Beav.  350.  Field  v. 
Lord  Dunougmore,  1  Dru.  Sl  War.  234.  As  to  cases  in  which  costs  may  be  given 
to  a  plaintiff  out  of  an  estate,  notwithstanding  the  dismissal  of  the  bill,  see  Westeott 
y.  CvlUfard,  3  Hare>  274,  where  the  jurisdiction  of  the  Court  was  recognized,  al« 
tbongfa  the  application  was  refused.  Wigram,  V.  C.  there  says :  The  jurisdiction  of 
fhe  Court  to  give  the  plaintiff  his  costs  when  the  bill  was  dismissed  had  been  doubted. 
liord  Langdale  in  Thompson  y.  Moses,  (5  Beav.  77,)  thought  that  the  Court  had  ju- 
risdiction to  give  costs,  notwithstanding  the  dismissal  of  the  bill,  where  ii  had  a  fund 
to  administer,  «ad  the  case  was  one  in  which  the  opinion  of  the  Court  on  the  question 
in  the  cause,  was  necessary  to  be  taken  before  the  executors  could  properly  adminis- 
ter the  estate. — He  had  been  informed  by  Lord  Langdale,  that  Sir  John  Leach  had 
laid  down  that  principle,  and  the  rule,  if  cautiously  applied,  seemed  right.  It  was, 
bowever,  a  rule  to  be  applied  with  caution  ;  for,  in  cases  where  executors  could  not 
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[•13]  HoPKiNsoN  V,  Bagster. 

1841 :  Nov.  5th. 

Under  the  usual  decree  in  a  ereditor'a  rait,  the  Master  allowed  an  uiterrogatory  to 
be  exhibited  for  the  examination  of  the  administratrix,  which  was  in  yery  special 
terms,  containinjr  inquiries  not  suggested  by  the  pleadings,  as  to  moneys  which  oihe 
had  not  received,  and  why  the  same  had  not  been  received.  The  interrogatory 
was  disallowed. 

The  bill  was  filed  by  the  plaintiffs  on  behalf  of  themselves 
and  all  other  the  creditors  of  John  Prosser,  an  army  accoutre- 
ment maker,  deceased,  against  William  Bagster  and  Mary  his 
wife,  who  was  the  daughter  and  administratrix  of  Prosser,  and 
against  John  Prosser,  his  eldest  son  and  heir-at-law.  The  bill 
prayed  the  usual  accounts  and  the  usual  relief  against  the  real 
and  personal  estate  of  the  intestate. 

The  defendants,  Bagster  and  wife,  by  their  answer,  admitted 
that  assets  had  come  to  their  hands,  but  to  an  amount  by  no 
means  sufficient  to  pay  the  testator's  debts.  In  one  of  the  sched- 
ules to  their  answer,  they  professed  to  give  an  account  of  the 
personal  estate  of  the  intestate  converted  into  money  since  the 
testator's  death,  and  not  come  to  their  hsmds.  This  they  stated 
to  consist  of  a  leasehold  house  and  premises,  No.  9,  Charing 
Cross,  (where  the  trade  had  been  carried  on,)  the  lease 
which  had  been  deposited  by  the  intestate  with  Messrs. 
Cocks  &  Co.,  bankers,  as  a  collateral  security  for  what 
remained  due  to  them  on  the  intestate's  promissory  note 
for  £1000.  These  premises  were  stated  in  the  schedule  to  have 
been  sold  and  assigned  by  the  defendants,  the  Bagsters,  and 

safely  administer  the  fund  without  the  declaration  of  the  Court,  a  number  of  bills 
might  be  filed  by  different  legatees,  requiring  the  decbion  of  the  Court  as  to  the  vali^- 
ty  of  their  several  claims  ;  and  if,  although  their  claims  should  be  disallowed,  they 
were  all  to  be  paid  their  oosts  of  the  different  suits,  it  might  lead  to  injurious  conse- 
quences, Slc"  See  further  in  regard  to  the  last  mentioned  topic  and  others  alluded 
to  in  the  foregoing  note,  Blundcll  v.  Oladttone,  1  Phillips,  289.  Money  v.  Oibhw,  1 
Dm.  &  Walsh,  414.  Hay  ▼.  Bowen,  5  Beav.  610.  Taylor  v.  Haggarth,.  U  Sim. 
20.     The  Mayor,  ^c.  of  Gloacuter  y.  Wood,  3  Haie,  149. 
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Cocks  ic  Co.,  to  the  defendant,  John  Prosser,  for  £860,  which 
Slim  was  paid  over  to  Cocks  &,  Co.  in  discharge  of  their  debt. 
The  defendants,  Bagster  and  wife,  declared  their  beUef  that 
£250  was  the  full  value  of  that  property.  They  also,*  in  an- 
other part  of  their  answer,  accounted  for  the  stock,  fixtures,  and 
utensils  of  the  trade,  which  was,  after  the  intestate's  decease, 
carried  on  by  the  defendant  John  Prosser. 

No  amendment  was  made  to  the  bill  in  consequence  of  the 
above  statement ;  but  the  cause  came  on  for  hearing  and 
a  decree  was  made,  directing  the  Master  to  take  the  'usual  [*14] 
accounts  of  the  personalty,  to  sell  the  leaseholds,  and  to 
apply  the  personalty  and  the  produce  of  the  leaseholds  in  pay- 
ment of  the  debts,  in  a  course  of  administration ;  and  in  case 
that  fund  was  insufficient  for  such  purpose,  then  the  Master  was 
to  inquire  as  to  the  real  estates,  &c. 

Four  interrogatories  were  exhibited  in  the  Master's  office  by 
the  plaintiffs,  for  the  examination  of  the  defendants  Bagster  and 
wife ;  three  of  these  were  in  the  usual  form :  the  fourth  con- 
tained inquiries  whether  the  intestate  was  not  in  his  lifetime, 
and  at  the  time  of  his  decease,  possessed  of,  or  entitled  to,  a 
leasehold  messuage,  &c..  No.  9,  at  Charing  Cross  ?  Whether  he 
did  not  for  many  years  carry,  and  up  to  his  death,  carry  on  the 
business  of  an  army  accoutrement  maker  on  the  same  premises, 
and  whether  the  defendant,  John  Prosser,  had  not  since,  or  from 
some  and  what  time,  carried  on  the  business  on  the  same  prem- 
ises ?  Whether  the  defendants,  Bagster  and  wife,  had  not  sold 
and  disposed  of  the  same  premises,  with  the  good-will,  to  John 
Prosser ;  and  whether  they  had  not  left  in  his  hands  the  stock 
in  trade  of  the  intestate,  and  also  the  fixtures  and  utensils  of 
trade,  and  of  what  value  the  same  were  ?  Also,  whether  the 
same  defendants  had  ever,  and  when,  received  any  and  what 
sum  or  sums,  firom  John  Prosser,  in  respect  thereof,  and  if  not, 
why  not  ?  And  whether  John  Prosser  had  not  had  the  use  and 
disposal  of  the  same,  or  what  had  become  thereof?  And  what 
had  become  of  the  intestate's  plate  and  wines,  and  if  sold,  when, 
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and  to  whom,  &c.,  and  what  had  become  of  the  produce,  and 
if  not  sold  or  disposed  of,  why  not  ? 

The  Master  having  certified  that  he  had  allowed  these  inter- 
rogatories, an  exception  was  taken  to  his  certificate,  alleging 
generally  that  he  ought  not  to  have  allowed  such  interrogatories. 

Mr.  Cooper  and  Mr.  Chapman  Barber^  for  the  exception, 
contended,  that  the  Master  had  exceeded  his  functions 
[*15]  *in  allowing  the  fourth  interrogatory,  which  went  to 
charge  the  administratrix  and  her  husband  with  what, 
but  for  their  wilful  default,  they  might  have  received.  In  sup- 
port of  this  argument,  and  also  as  an  authority  for  the  general 
form  in  which  the  exception  had  been  taken,  they  cited  Moore 
V.  Langford.{a) 

Mr.  Speiice  and  Mr.  Campbell,  contra,  upon  the  point  of  form 
cited  Cotham  v.  West,{b)  and  Gompertz  v.  Best,{c)  contend- 
ing that  the  former  of  these  cases  was  at  variance  with  Moore 
V.  Langford,  [The  Vice-Chancellor  said,  that  he  thought  the 
two  cases  might  stand  togother,  and  added,  after  mentioning 
Pearson  v.  Knapp,{d)  Hoare  v.  Johnston,(€)  and  Woods  v. 
Woods,{f)  that  he  was  disposed  to  follow  Moore  v.  Langford, 
not  only  on  the  point  of  form,  but  on  the  other  point.]  As  to 
the  other  point,  this  differs  from  that  where  the  Master  is  directed 
simply  to  take  the  accounts  of  an  administrator.  Here  he  was 
directed  to  see  whether  any  part  of  the  personal  estate  was  insuf- 
ficient before  he  proceeded  to  a  sale  of  the  real  estate.  It  was  there- 
fore competent  to  him  to  put  the  interrogatory,  more  especially 
as  an  inquiry  as  to  wilful  default  could  not  afterwards  be  had 
on  further  directions  :  Garland  v.  Littlewood,{g)  In  Sidden  v. 
Forster,(h)  it  is  laid  down,  that  the  Master  has  full  authority, 

(a)  6  Sim.  323.  («)  4  Myl.  &  C.  127. 

(6)  1  Bear.  380.  (/)  10  Sim.  197. 

(c)  1  Y.  &  C.  114.  (g)  1  Bear.  527. 

(rf)  1  Myl  &  K.  312  (A)  I  S.  &  S.  33S. 
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under  the  general  direction  in  the  decree,  to  examine  a  party 
on  fresh  interrogatories. 

The  Yice-Chancellor  said,  that,  in  his  opinion,  the 
Master,  in  allowing  the  fourth  interrogatory,  had,  to  a  certain 
extent,  exceeded  his  functions ;  and  therefore  the  excep- 
tion to  that  interrogatory  must  be  allowed.  His  •Honor,  [*16] 
however,  did  not  think  it  incumbent  on  the  Court  to  say 
in  what  particular  respects  the  interrogatory  was  wrong ;  and 
he  desired  to  have  it  understood,  that,  in  his  opinion,  it  was 
competent  to  the  Master,  if  he  thought  fit  to  allow  further  in- 
terrogatories for  the  examination  of  the  defendants,  which 
might  contain  some  portion  of  the  matter  included  in  the  fourth 
interrogatory. 

Exception  allowed.[l] 


Broadhurst  v.  Balouy. 

1841 ;  N«T.  Glh,  8ib,  12th. 

'Bariy  In  1818,  cettwt  que  tnut,  with  power  of  directing  the  yariation  of  the  trust 
Becnritiee,  reqneited  B.,  who  was  one  of  his  trastees,  to  sell  oat  trust  stock  then 
standin/jr  in  the  £5  per  cents.,  and  invest  it  in  the  jC3  per  cents.  In  April  of  the 
same  year,  the  trustees,  B.  and  H.,  sold  out  the  stock  by  power  of  attorney,  and 
soon  afterwards  H.,  at  the  request  of  B.,  jomed  in  a  cheque  on  the  bankere  who  acted 
m  the  sale,  requesting  them  to  pay  the  amount  to  themselyes  or  bearer.  In  the 
letter  of  B.  requesting  H.  to  sign  the  cheque,  as  a  reason  for  expedition,  that  the 
money  was  to  be  paid  on  Thursday  to  the  gentleman  to  tohom  it  toos  engaged. 
B.  afterwards  applied  the  money -to  his  own  use.  Ou  a  bill  filed  in  1838,  by  the 
cestui  que  trust  f  to  compel  H.  to  replace  the  money: — Held,  that  H.  was  prima 
fade  liable ;  for  that  neither  of  the  trustees  contemplated  an  investment  pursuant 
to  the  direction  of  the  plaintiff:  and  even  if  H.  had  so  contemplated,  the  couise 
taken  by  him  was  not  required  by  necessity  or  convenience.  But,  inasmuch  as  it 
proved  that  the  plaintiff  knew  before  1820  that  the  stock  had  been  sold  out. 


[1]  Renuen  v.  Renuen,  2  Johns.  Ch.  Rep.  501.  WUkes  v.  Rogers,  6  Johns.  Rep. 
566.  Twfford  v.  TraU,  3  Myl.  k,  Cr.  645.  Highie  v.  Brown,  1  Baib.  Ch.  Rep.  320. 
laekfuidY.  Baker,  2  Beav.  481. 
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and  that  he,  in  several  mibeequent  racceflBiYe  yean,  received  aceoants  fiom  B^ 
who  was  his  agent  and  also  his  debtor,  in  which  were  contained  entries  for  inter- 
est on  stock  appearing  dearly  to  be  the  fund  in  question,  which  entries  were  irreg- 
ular in  amount  and  dates ;  and  inasmuch  as,  notwithstanding  the^  circumstances, 
no  communication  on  the  subject  appeared  to  have  been  made  from  the  plaintifl* 
to  H.,  who  by  his  brother-in-law,  from  April,  1818,  to  November,  1837,  which 
was  shortly  previous  to  B/s  bankruptcy,  the  Court  directed  inquiries  to  be  made 
with  a  view  to  ascertain  whether  and  when  first  the  plaintiff  had  notice  of  the 
breadi  of  trust. 

The  object  of  the  bill  was  to  charge  a  trustee  with  the  loss 
of  the  trust  fund,  occasioned  by  his  co-trustee,  under  the  fol- 
lowing circumstances: — 

On  the  marriage  of  the  plaintiff,  John  Broadhurst^  with 
Catharine  Hurt,  a  sum  of  £3000  Navy  £6  per  cent  Annui- 
ties was  transferred  into  the  joint  names  of  the  defendants, 
Francis  Hurt,  and  Bryan  Thomas  Balguy ;  and  by  an  indenture, 
dated  the  1st  of  November,  1815,  and  made  between  the  plain- 
tiff of  the  first  part,  Catharine  Hurt  of  the  second  part,  and 
the  defendants  of  the  third  part,  being  the  marriage  settlement, 
it  was  agreed  that  the  said  sum  of  stock,  as  also  a  sum  of 
£17,000  Navy  £6  per  cent.  Annuities,  belonging  to 
[♦17]  ♦the  plaintiff,  should  be  held  by  the  defendants,  upon 
trust,  that  they  and  the  survivor  of  them,  <kc.,  should 
permit  the  plaintiff  and  his  assigns,  from  time  to  time,  during 
the  joint  lives  of  himself  and  his  intended  wife,  to  receive  and 
take  the  interest,  dividends,  and  annual  produce  of  the  trust 
funds,  for  his  and  their  own  use  and  benefit ;  and,  in  case  he 
should  die  in  the  lifetime  of  his  intended  wife,  then  in  trust  that 
they  should  permit  her  and  her  assigns  to  receive  and  take 
such  interest,  &c.,  during  her  life,  for  her  and  their  own  use 
and  benefit ;  and,  after  the  decease  of  the  survivor  of  them,  the 
said  plaintiff  and  his  intended  wife,  then  upon  trust  that  the  said 
trustees  and  the  survivor  of  them,  &c.,  should  stand  possessed 
of  the  said  tnist  funds,  in  trust,  in  case  there  should  be  but  one 
child  of  the  marriage,  for  such  one  child,  to  be  a  vested  interest 
in  him  or  her,  at  such  time  as  the  plaintiff  should  by  deed  or 
will  appoint,  and,  in  default  of  such  appointment,  to  be  vested 
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in  him  or  her,  at  his  or. her  age  of  twenty-one  years ;  and  if 
there  should  be  more  than  one  child  of  the  marriage,  upon  such 
trusts  as  in  the  said  indenture  were  mentioned ;  and  it  was 
thereby  agreed  and  declared,  that  it  should  be  lawful  for  the 
said  trustees,  and  the  survivors  of  them,  his  executors,  ad- 
ministrators, and  assigns,  at  any  time  or  times  after  such  intend- 
ed marriage,  with  the  consent  and  direction  of  the  plaintiff  and 
his  intended  wife,  during  their  joint  lives,  and  of  the  survivor 
of  them,  during  his  or  her  life,  to  be  testified  by  some  note  or 
writing  under  their,  his,  or  her  hands,  to  sell,  transfer,  and  dis- 
pose of  all  or  any  of  the  stocks  or  funds,  which,  for  the  time 
being  should  be  vested  in  them  by  virtue  of  the  said  indenture, 
upon  any  of  the  said  trusts,  and,  with  such  consent  and  direction 
as  aforesaid,  to  lay  out  and  invest  the  principal  monies  to  arise  by 
such  sale,  transfer,  or  disposition,  in  the  names  or  name  of  the 
said  trustees,  in  the  purchase  of  a  competent  share  of  the 
•Parliamentary  stocks  or  public  funds  of  Great  Britain,  or  [*18] 
upon  Government  or  real  securities  in  England,  and  should 
stand  possessed  of  such  new  or  other  stocks,  funds,  and  securi- 
ties, upon  the  same  trusts  as  had  been  declared  of  the  original 
trust  funds. 

The  marriage  took  effect,  and  the  wife  died  in  September, 
1816,  leaving  one  child  only,  namely,  the  defendant,  John 
Broadhurst,  junior,  who  attained  his  age  of  twenty-one  on  the 
21st  of  August,  1837.  The  plaintiff,  who  was  not  provided  for 
by  the  settlement  in  the  event  of  his  surviving  his  wife,  took 
out  administration  to  her  effects,  and  thereby  entitled  himself, 
by  implication,  to  a  Ufe  interest  in  the  £3000  stock. 

It  appears  by  the  admissions  in  the  cause,  that  the  plaintiff 
received  the  dividends  on  the  £3000  Navy  £5  per  Cents,  to  the 
year  1818.  On  the  5lh  of  January,  in  that  year,  he  sent  a  let- 
ter to  Balguy,  in  these  terms : — 

"  Dear  Bryan, — ^Having  determined  to  vest  the  money,  now 
in  the  £5  per  Cents,  in  the  £3  per  Cents.,  I  could  wish  you  and 
Hurt  to  execute  a  power  of  attorney  immediately,  so  that  the 
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transfer  may  be  eflfected  before  the  dividends  about  to  be  paid 
are  paid.    In  haste,  ever  yours, 

"  J.  Broadhurst." 

On  the  12th  April,  1818,  Hurt  and  Balguy  executed  a  powBr 
of  attorney  for  the  sale  of  the  £3000  stock,  and  on  the  14th  of 
that  month  Balguy  wrote  a  letter  to  his  bankers,  Messrs. 
Samuel  Smith  &  Co.,  of  Derby,  directing  them  to  sell  out  the 
stock.  On  the  18th  of  that  month.  Smith  <k  Co.  informed  Bal- 
guy, by  letter,  that  they  had  sold  out  the  stock,  producing 
3216/.  15^.  3d.  sterling,  and  they  requested  Balguy  to  furnish 
them  with  an  order  from  Mr.  Hurt  as  well  as  himself,  when  he 
wished  the  amount  to  be  disposed  of 

On  the  20th  of  April,  1818,  Balguy  wrote  to  Hurt  as  fol- 
lows : — 
[•19]  *"  My  dear  Sir, — ^The  stock  which  stood  in  our  names 
in  the  Navy  £5  per  Cents,  has  been  sold  out,  and  pro- 
duced the  smn  of  which  I  have  drawn  the  cheque  on  the  other 
side.  The  broker's  certificate  is  in  my  possession,  from  which 
I  find  Messrs.  Smiths'  account  to  be  correct.  Be  good  enough 
to  sign  the  cheque,  and  return  it  to  me  at  your  earliest  conveni- 
ence, as  the  money  is  to  be  paid  on  Thursday  to  the  gentleman 
to  whom  it  is  engaged.    I  am,  &c.,  "  B.  T.  Balguy." 

On  the  day  following  the  date  of  this  letter,  Hurt  and  Balguy 
drew  a  cheque  upon  Samuel  Smith  &  Co.,  in  the  following 
form : — 

«  Messrs.  Samuel  Smith  &  Co.,  bankers,  Derby, — Pay  to  our- 
selves, or  bearer,  Three  thousand  two  hundred  and  sixteen 
pounds  fifteen  shillings  and  three  pence,  being  the  produce 
arising  from  the  sale  of  stock  (after  deducting  bankers'  and 
broker's  commission  and  postages)  lately  standing  in  our  names 
in  the  Navy  £6  per  Cents. 

"  Francis  Hurt.    B.  T.  Balguy." 

This  cheque  was  afterwards  delivered  by  Balguy,  or  his 
agents,  to  Smith  &  Co.,  who  afterwards  paid  the  before-men- 
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tioned  sum  of  3216/.  15^.  3d.  to  or  on  account  of  Balguy,  by- 
virtue  of  four  cheques  or  orders,  dated,  respectively,  the  21st, 
23rd,  25th,  and  30th  April,  1818.  The  last  order,  which  was 
for  £700,  contained  a  direction  to  the  bankers  to  place  part  of 
it,  namely,  £500,  to  the  accoimt  of  the  plaintiff  with  Messrs. 
Smith,  Payne  &  Smith  of  London. 

It  appeared  that  Balguy  was  the  friend  and  professional  ad- 
viser, and  the  agent  and  receiver  of  rents,  of  the  plaintiff,  and 
transacted  business  for  many  years,  not  only  on  the  plaintiff's 
own  account,  but  also  for  the  plaintiff,  as  committee  of  his 
brother,  who  was  a  lunatic.  In  the  course  of  these  transactions 
accounts  were  rendered  by  Balguy  to  the  plaintiff  at  the  fol- 
lowing times,  namely,  Account  A.,  in  June,  1820 ;  Ac- 
count B.,  in  February,  1822;  *  Account  C,  in  March,  [*20] 
1829;  and  Account  D.,  in  January,  1832.  These  ac- 
counts, soon  after  they  had  been  received  by  the  plaintiff,  were 
returned  by  him  to  Balguy.  The  following  items  appeared  in 
different  parts  of  the  accounts : — 

In  Account  A., 


£  »,   d. 


1819— May  10.  To  half  a  yeai^s  interest  on  £3200  prodace 
^  of  stock  sold  out  on  the  20th  April,  1812, 

To  drtto,  dne  20th  Sept. 
1830 — May       To  half  a  year's  interest  on  stock 

In  Account  B., 

1810 — Dec.        Half  a  year's  interest  on  stock 

1821 — ^Deo.       One  year's  interest  on  stock  .  • 

1822 — ^Dec.  30.  To  one  year's  interest  on  stock 

1823 — Dec.       To  one  year's  interest  on  stock 

1824 — Dec.  31.  To  one  year's  interest  on  stock 

1825— Dec.  31 .  To  ditto,  a  year's  interest  on  stock 

In  Account  C, 

1826— Dec  31.  To  interest  on  stock 

1828— Feb.  10.  To  cash,  a  year's  interest  on  stock 

1829 — ^Feb.        To  one  year's  interest  on  stock 


80 

0 

0 

80 

0 

0 

80 

0 

0 

80 

0 

0 

160 

0 

0 

160 

0 

0 

160 

0 

0 

128 

0 

0 

128 

0 

0 

128 

0 

0 

128 

0 

0 

128 

0 

0 
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In  Account  D., 

1338 — Dee.  25.  To  one  year's  interaet  on  itock  .  198    Q    0 

1829— Dec.  26.  To  dividends  now  due  .  128    0    0 

1830— Dec.        To  dividends  now  due.  .  128    0    0 

In  April,  1828,  the  plaintiff  sent  a  letter  to  Balguy,  in  which, 
after  stating  that  he  was  in  want  of  money,  and  complaining 
of  some  alleged  inaccuracies  in  the  accounts,  he  used  the  fol- 
lowing expressions : — "  A  farm  of  60  acres,  of  Lord  Chesterfield, 
at  Baylstone,  has  been  offered  me.  It  would  be  a  pity,  not  to 
lay  this  to  the  estate  if  it  can  be  bought  with  the  money ;  and  I 
should  suppose  you  and  Mr.  Hurt  would  not  object  to  part  of 
my  wife^s  fortune,  or  the  whole,  if  necessary,  being  invested  in 
the  purchase.  Is  there  no  money  whatever  remaining  oi  fun- 
ded property  in  Mr.  Hurt's  hands  V 
[•21]  *In  answer  to  this  letter  Balguy  wrote  a  letter,  dated 
the  28th  April,  1828,  which  contained  the  following  pas- 
sage:— "  It  will  certainly  be  very  desirable  to  purchase  the  farm 
at  Baylstone,  and  I  have  no  doubt  Mr.  Hurt  will  consent  to  the 
money  being  lent  you,  but  as  it  is  now  out  on  mortgage,  I  think 
he  will  expect  to  have  the  same  security ;  but  on  this  point  I 
will  write  to  you  as  soon  as  you  have  determined  any  thing  in 
regard  to  the  purchase.  I  am  not  aware  that  there  is  a  shillfl^ 
trust  money,  indeed,  if  there  had,  I  should  apprehend  there 
would  have  been  no  occasion  to  borrow  any  part  of  Mrs.  Edge- 
worth's  fortune,  which  you  did  upon  a  former  occasion.  If 
Mrs.  Edgeworth  has  other  money  which  she  could  let  you  have, 
would  it  not  be  better  that  the  farm  should  be  purchased  with 
what  will  ultimately  be  yours ;  in  which  case  it  might  be  con- 
veyed to  the  same  uses  to  which  the  estates  adjoining  are  liable 
under  your  father's  will,  rather  than  to  purchase  it  with  your 
trust  monies,  which,  if  not  sufficent  for  the  purpose,  will  create 
some  difficulty  ?" 

In  the  year  1830  the  plaintiff  ceased  to  employ  Balguy  in  any 
capacity,  and  from  that  time  all  intercourse  between  them 
ceased. 
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In  January,  1838,  Balguy  became  bankrupt ;  and  on  the  31st 
of  that  month  the  present  bill  was  j&led,  for  the  purpose  of  com- 
])elling  Hurt  to  replace  so  much  stock  in  the  £3  per  Cents,  as 
could  have  been  purchased  with  3216/.  15^.  3d.  on  the  22nd 
April,  1818  :  the  bill  alleging,  that  the  plaintiff  had  no  suspicion 
that  the  proceeds  of  the  stock  had  not  been  invested  in  the  £3 
per  Cent.  Bank  Annuities  until  on  or  about  the  21st  August, 
1837;  when  his  son  came  of  age,  and  it  became  necessary  to 
enter  into  some  family  arrangements. 

The  principal  ground  of  defence  on  the  part  of  Hurt  was, 
that  the  plaintiff  must  have  known  that  Balguy  had  not  invested 
the  money  pursuant  to  his  directions,  and  that  he  must 
have  tacitly  assented  to  Balguy's  borrowing  the  *money  [*22] 
for  his  own  purposes  No  express  evidence,  however, 
was  adduced  on  this  head,  and  Balguy,  not  having  obtained  his 
certificate  at  the  time  of  taking  the  evidence,  was  not  examined. 

Mr.  WUcock  and  Mr.  Prendergast,  for  the  plaintiff. — By 
signing  the  joint  cheque  of  the  21st  April,  1818,  Hurt  put  out 
of  his  power  that  fund  which  had  been  committed  to  the  joint 
care  of  him  and  Balguy,  and  in  so  doing  committed  a  plain 
breach  of  trust.  But  it  will  be  said,  that,  in  the  accounts  ren- 
dered by  Balguy  to  the  plaintiff,  there  was  that  which  ought  to 
have  put  the  plaintiff  on  inquiry,  more  especially  as  Balguy  was 
the  plaintiff^s  agent.  The  accomits  were  not  the  only  com- 
munications between  the  parties,  for  there  is  a  letter  of  Balguy's 
in  which  he  expressly  states  the  money  to  be  out  on  mortgage. 
But,  judging  from  the  accounts,  the  plaintiff  appears  to  have 
been  a  creditor  of  Balguy,  to  the  extent  of  about  £2000,  when 
Balguy  drew  the  cheque.  If  Balguy  had  been  a  mere  trustee, 
and  it  were  shown  that  he  was  peculiarly  pressed  for  money  at 
that  time,  or  in  a  situation  to  require  accommodation,  there 
might  be  some  ground  for  suspecting  that  the  plaintiff  had  made 
some  arrangement  for  the  abuse  of  the  trust  fund,  in  order  to 
get  payment  of  his  debts.  But,  instead  of  that,  Balguy  pays 
his  other  debts  with  the  money.    Besides,  the  entries  in  the  ac- 
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counts  are  calculated  to  mislead,  and  not  to  infonn  the  plaintiff. 
The  first  entry  of  interest  is  in  May,  1819,  instead  of  20th  Sep- 
tember, 1818,  and  relates  to  stock  apparently  sold  out  in  April, 
1812.  Again,  both  that  and  the  other  items  are  calculated  at 
£5  per  cent.,  instead  of  £3  per  cent. ;  they  are  mixed  up  wiA 
a  great  variety  of  other  items  in  accounts  relating  principally 
to  the  estate  of  the  lunatic ;  they  are  inserted  at  different  periods 
in  different  years,  so  that  Balguy  gets  several  months'  interest, 
and  in  1827  no  entries  whatever  are  made.  Can  it  be  said, 
under  these  circumstances,  that  the  plaintiff  knew  of  the 
'misappropriation  ?  If  Hurt  is  not  chargeable,  it  must  [*23] 
be  either  that  the  plaintiff  knew  every  thing,  or  that  he 
did  something.  Adams  v.  Clifton.{a)  All, that  he  did  was  to 
give  the  authority  of  the  5th  January.  If  any  agreoment  to 
lend  the  money  could  be  implied.  Hurt  would  not  be  responsi- 
ble. But  that  was  the  only  license  given  before  the  sale  of  the 
stock,  either  to  Balguy  or  to  Hurt. 

Mr.  James  Russell  and  Mr.  G.  L.  RtisseU,  for  John  Broad- 
hurst,  the  younger. 

Mr.  Cooper  and  Mr.  Wigram,  for  the  defendant  Hurt. — ^It 
appears  that  Balguy  was  the  solicitor,  agent,  land  steward,  re- 
ceiver, and  confidential  friend  of  the  plaintiff;  and  the  confi- 
fidence  placed  in  him  has  been  abused.  The  plaintiff,  finding 
it  has  been  abused,  resorts  to  the  course  of  coming  against  an 
innocent  party,  who  was  admitted  to  be  ignorant  of  all  the  trans- 
actions, and  whose  only  fault  is,  that  he  has  placed  the  same 
reliance  on  Balguy  that  the  plaintiff  has  for  twenty  years.  The 
defendant  Hurt  may,  no  doubt,  be  compelled  to  make  good  this 
loss ;  but  if  so,  it  must  be  by  the  rules  of  this  Court,  which, 
though  sometimes  useful,  would  be  in  this  case  most  oppres- 
sively applied.  The  general  rule  is  not  disputed,  that  where 
there  are  several  trustees,  and  the  fund  is  permitted  to  go  into 
the  hands  of  one  for  the  purpose  of  re-investment,  the  others  are 

(a)  1  Rum.  S97. 
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bound  to  ascertain  that  the  re-mvestment  has  taken  place,  and, 
if  they  omit  to  do  so,  they  may  be  made  liable  for  the  acts  of 
their  co-tnistee.  Brice  v.  Siokes{a)  contains  the  principle,  and 
Booth  v.  Booth{b)  collects  the  authorities  on  this  head.  But 
those  cases  also  contain  the  qualification  of  the  general  doctrine, 
namely,  that  no  cestui  que  trusty  who  is  acquainted  with  the 
misapplication,  and  lies  by  for  years  without  taking  steps 
against  the  *party,  is  entitled  to  the  benefit  of  the  rule.  [*24] 
That  quahfication  must  be  applied  here.  But  the  circum- 
stances of  this  case  authorize  a  still  further  qualification.  This 
is  not  the  case  of  an  express  trust,  or  of  a  bill  for  a  legacy,  for 
which  it  may  be  admitted  that  the  bill  may  be  brought  after 
nineteen  years ;  but  it  is  a  case  of  a  mere  personal  claim  against 
one  trustee  for  the  default  of  the  other ;  and  in  such  case  it  is 
submitted,  that  the  doctrine  of  laches  applies.  The  two  points 
therefore  to  be  considered  are  those  of  acquiescence  and  laches. 
First,  as  to  acquiescence.  The  bill  contains  a  statement,  that 
the  plaintifif  believed  the  dividends  were  the  dividends  of  stock 
produced  by  the  sale  of  the  £3000,  Navy  £5  per  Cents.  But  it 
is  impossible  he  could  have  thought  that.  He  was  of  mature 
age.  and  well  acquainted  with  business.  Why  should  he  con-- 
ceive  that  the  dividends  in  Consols  would  be  greater  than  the 
dividends  of  £5  per  Cents.  ?  The  only  authority  he  gave  was 
to  invest  in  Consols.  He  appears  to  have  received  £160  to  the 
end  of  1823,  and  afterwards  £128 ;  and  the  bill  alleges,  that  he 
believed  that  the  £128  was  either  dividends  of  the  Navy  £5 
per  Cents.,  or  the  converted  stock ;  but,  in  1824,  what  public 
fund  produced  £4  per  cent  ?  It  is  impossible  to  come  to  any 
other  conclusion  than  that  the  plaintifi*  peimitted  Balguy  to  hold 
the  money,  giving  him  interest  It  is  not  necessary  to  represent  to 
the  Court,  that  an  express  agreement  took  place  for  this  purpose. 
If  the  plaintiff  was  apprized  of  the  fact,  that  Balguy  was  retaining 
the  money,  that  is  acquiescence  :    Walker  v.  Symonds,{c)  And 

(«)  II  Ves.  319.  (c)  3  Swaost  64. 

{6)  1  Beav.  125 ;  and  see  Motes  ▼.  Levi,  3  Y.  &  C.  359. 
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it  is  not  too  much  to  infer,  that  he  was  apprized  of  that  fact,  when 
it  is  considered  that  he  always  examined  the  accounts/  That  any 
of  the  items  of  stock  in  these  accounts  belonged  to  the  lunatic's 

estate,  there  is  no  evidence  whatever. 
p25]        With  respect  to  the  point  of  laches,  the  cases  of  *  Wal- 

mesley  v.  Booth,{a)  Hercy  v.  Dinwoody^fp)  and  Smith  v. 
Clap,{c)  are  applicable.  It  is  also  to  be  remarked,  that,  in  cases 
of  this  nature,  a  cestui  que  trust  has  a  duty  to  perform  as  well 
as  the  trustee.  He  ought  to  ascertain  the  state  of  the  fund,  and 
do  all  he  can  to.  protect  it,  by  giving  notice  to  the  trustees  of  any 
suspicious  circumstances  which  may  arise  respecting  it.  But 
that  duty  has  been  neglected  in  this  case,  and  the  plaintiff  is 
therefore  barred.  For  it  is  clear,  that  if,  by  the  neglect  of  the 
plaintiff,  the  relief  against  any  of  the  parties  is  prejudiced,  the 
remedy  against  the  others  is  destroyed.  Pooley  v.  Ray,{d) 
Pickering  v.  Lord  Stamford^{e)  Earl  of  Egremoni  v.  HamU- 
^o^hif)  Gfray  V.  Chaplin,{g)  Styles  v.  Guy,{h) 

Mr.  Wilcock,  in  reply. 

Nov,  12th. — The  Vice-Chancellor — The  question  to  be 
decided  in  this  cause  is,  whether  the  defendant,  Mr.  Hurt,  has 
committed  a  breach  of  trust  as  to  a  sum  of  £3000  Navy  £5  per 
Cent.  Stock,  or  the  money  produced  by  the  sale  of  it,  in  respect 
of  which  he  is  liable  to  the  extent  of  the  interest  of  the  plaintiff 
as  a  cestui  que  trust  of  that  property. 

The  stock  in  question  belonged*  to  Miss  Catherine  Hurt,  and, 
on  her  marriage  with  the  plaintiff  in  1815,  was  vested  in  her 
brother,  the  defendant,  Mr.  Hurt,  a  gentleman  of  property  in 
Derbyshire,  and  the  defendant  Mr.  Balguy,  a  solicitor,  as  trus- 
tees, upon  trusts  declared  by  a  settlement  dated  the  1st  of  No- 
vember in  that  year.     The  trusts  were  to  permit,  &c.     [His 

(«)  2  Atk.  25.  (e)  2  Vee.  jan.  583. 

(b)  4  Bro.  C.  C.  257.  (/)  1  Ball  &  B.  516. 

(c)  3  Bro.  C.  C.  639.  (g)  2  Rusb.  14& 

(il)  1  P.  W.  355.  (A)  In  Excheq  ,  cor,  Lyndh.  C  B. 
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Honor  then  read  the  limitations  in  the  settlement,  and  the  pow- 
er to  vary  the  securities.] 

There  is  one  child  of  the  marriage,  the  defendant  Mr. 
Broadhurst,  junior.  He  attained  his  majority  in  the 
year  *1837.  Mrs.  Broadhurst  died  in  the  year  1816.  [^26] 
The  plaintiff  appears  to  have  become  her  administrator 
in  September,  1831,  and  not  before.  His  beneficial  title,  in  her 
right  or  under  the  settlement,  to  the  income  of  the  trust  fund 
for  his  life  appears  never  to  have  been  questioned.  The  divi- 
dends, up  to  the  month  of  January,  1818,  inclusive,  were  paid  to 
him  through  his  then  bankers,  Messrs.  Smith  &  Co.,  of  Derby. 
In  that  month  the  plaintiff  wrote  to  Mr.  Balguy,  who  wais  his 
professional  adviser,  and  on  terms  of  intimacy  with  him,  this 
letter : — "  Dear  Brydn, — ^Having  determined  to  vest  the  money, 
now  in  the  £5  per  Cents.,  in  £3  per  Cents.,  I  could  wish  you 
and  Hurt  to  execute  a  power  of  attorney  immediately,  so  that 
the  transfer  may  be  effected  before  the  dividends  about  to  be 
paid  are  paid."  It  is  not  contested  that  the  stock  here  men- 
tioned was  the  £3000  in  question. 

Under  a  power  of  attorney  dated  the  12th  April,  1818,  and  in 
consequence  of  a  letter  from  Mr.  Balguy  to  the  Derby  bankers, 
the  stock  was  sold  on  the  17th  April,  1818,  and  produced  the 
net  sum  of  3216/.  15^.  3rf.,  which  was  received  by  their  London 
agents  on  their  behalf.  The  letter  from  Mr.  Balguy  was  thus — 
[His  Honor  read  the  letter  of  the  14th  April,  1818.] 

[His  Honor  then  read  the  letter  of  the  Derby  bankers  of  the 
18th  April,  1818,  and  Balguy's  letter  to  Hurt  of  the  20th  April, 
1818,  and  proceeded  thus:]  For  the  statement  at  the  conclu- 
sion of  this  document,  (i.  -c.  Balguy's  letter,)  as  to  the  engage- 
ment of  the  money,  it  does  not  appear  that  there  was  any  foun- 
dation in  fact,  nor,  except  the  plaintiff's  letter  of  January,  does 
there  appear  to  have  been  any  direction  or  authority  on  his  part 
for  selling  the  stock.  A  cheque,  however,  for  the  money  is 
signed  as  well  by  Mr.  Hurt  as  by  Mr.  Balguy ;  it  is  dated  the 
2l8t  of  April,  1818,  and  is  to  this  effect,  &c.    This  cheque  was, 
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in  the  language  of  the  admissions,  "  afterwards  delivered  by 
Mr.  Balguy,"  or  some  agent  of  his,  to  the  Derby  bankers, 
[•27]  'who,  (in  the  language  also  of  the  admissions,)  "  after- 
wards paid  the  sum  of  3216/.  15*.  3d.  to  or  on  account  of 
the  said  B.  T.  Balguy,  upon  or  by  virtue  of  several  cheques  or 
orders  drawn  by  him."  [His  Honor  read  the  cheques  and  or- 
ders, and  the  corresponding  entries  in  the  bankers'  cash  note 
ledger.] 

It  is  not  at  present  proved,  that  the  plaintiff  was  aware  that 
the  £600  placed  to  his  credit  by  Mr.  Balguy,  with  whom  he 
had  a  running  account,  came  from  this  source,  or  was  aware 
of  the  mode  in  which  any  part  of  the  proceeds  of  the  stock  was 
applied.  The  whole  of  the  money,  or  the  whole  except  the 
jEt500,  appears  to  have  been  thus  applied  for  Mr.  Balguy's  own 
purposes. 

That,  under  these  circumstances,  there  not  having  been  any 
intention  on  the  part  of  either  trustee  to  invest  the  money  in 
£3  per  Cents.,  (the  fund  mentioned  in  the  letter  of  January,) 
and  there  not  having  been  any  other  investment  or  security,  in 
fact,  obtained  or  agreed  upon,  a  breach  of  trust  was  committed, 
by  Mr.  Hurt  in  placing,  as  he  did,  the  trust  fund  out  of  the  joint 
control  of  himself  and  Mr.  Balguy,  and  in  the  sole  power  of  the 
latter,  without  any  necessity  or  sufficient  reason,  cannot,  I  think, 
be  doubted ;  and  the  money  having  been  used  by  Mr.  Balguy 
as  already  mentioned,  and  having  been  lost  by  his  bankruptcy, 
it  is  I  conceive,  plain,  that,  supposing  there  to  be  nothing  more 
in  the  case,  Mr.  Hurt  must  in  this  cause  be  charged  with  the 
whole.  I  have  not  excepted  the  £500,  because,  so  far  as  at 
present  appears,  it  was  received  by  the  plaintiff  as  a  general 
cash  remittance  from  Mr.  Balguy,  his  agent,  without  any  refer- 
ence to  the  trust  property ;  and  it  is  admitted  that  the  state  of 
the  accounts  between  them  up  to  the  30th  of  April,  1818,  inclu- 
sive, was  such,  that  if  a  balance  had  been  struck  at  the  close  of 
that  day,  a  large  sum,  (more,  namely,  than  £1000,)  would  have 
been  found  due  from  Mr.  Balguy  to  the  plaintiff. 

Had  Mr.  Hurt  executed  the  power  of  attorney  and   sign- 
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*ed  the  joint  cheque  with  the  view  and  for  the  pur-  [*28] 
pose  of  effecting  an  investment  conformably  to  the  trust, 
that  investment  having  been  actually  fixed  upon,  and  the  due 
completion  of  the  transaction  requiring  only  the  transmission  of 
the  money,  the  case  might  have  been  different.  But  here,  as  I 
have  said,  neither  trustee  appears  to  have  contemplated  an  in- 
vestment in  stock ;  and  had  the  case  been  otherwise,  the  course 
taken  by  Mr.  Hurt  was  not  required  by  necessity  or  convenience 
for  that  purpose.  The  security  suggested  by  Mr.  Balguy,  in 
his  letter  to  Mr.  Hurt,  having  been  imaginary  and  fictitious, 
the  deceit  so  practised  upon  him  does  not  form  a  justification 
for  him  as  between  him  and  the  ceshii  que  trust ;  nor  can  it  be 
forgotten  that  Mr.  Hurt  does  not  appear,  after  signing  the  joint 
cheque,  to  have  made  any  inquiry  or  endeavour  for  the  purpose 
of  ascertaining  what  had  been  done  with  the  money. 

The  case  of  Hanbury  v.  Kirkland{a\  before  Sir  Lancelot 
Shadwell^  in  1829,  involved  a  point  in  some  degree  similar  to 
the  present,  and  was,  I  think,  rightly  decided  by  that  learned 
Judge  against  the  trustee.  The  prior  cases,  however,  of  Brice 
V.  Stokes,{b)  Langford  v.  Gascoigne,{c)  Lord  Shipbrook  v. 
Lord  Hinchinbrook,{d)  and  Underwood  v.  Stevens,{e)  had 
settled  the  law  on  the  subject ;  to  which  may  be  added  Clough 
V.  Bond,(/)  before  Lord  Cottenham.[l] 

(a)  3  Sim.  265.  {d)  Id.  252 ;  16  Vcs.  477. 

(b)  11  VeB.319.  («)  1  Mer.  712. 

(e)  Id.  333.  (/)  3  Myl.  &  Cr.  490. 

[1]  As  to  the  liability  of  one  trustee,  executor,  &C.  for  the  breaoh  of  trust,  default 
negligence.  Sec  of  his  co-trustee,  see  mrther  Edmonds  v.  CrenshaWt  14  Peters,  166 
Mueklovj  V.  Fuller,  Jac.  198.  Dove  ▼.  Everard,  1  Huss.  &  M.  231.  Clark  v.  Clark 
8  Paige,  152.    Davis  v.  SpurUngt  1  Russ.  it,   M.  64.   Wilkinson  v.  Parry,  4  Russ 
372.    WiUianu  v.  Nixon,  2  Beav.  472.   Lincoln  v.  Wright,  4  Boav.  427.    Greenwood 
▼.  Wakeford,  1  Beav.  567.  James  v.  Frearton,  post,  370.    Bowman  v.  Rainetaux, 
HoS:  Cb.  Rop.  150.    2  Story's  £q.  §  1280,  a.   Lloyd  &  G.  t.  Sugd.  122,  n.  a.    Thege- 
neral  rule,  however,  is,  that  trustees  are  responsible  only  for  their  own  arts,  and  not 
(or  the  acts  of  each  other,  unless  thoy  have  made  some  agreement  by  which  they 
have  expressly  agreed  to  be  bound  for  each  other ;  or  they  have  by  their  own  volun- 
tary co-opecation  or  connivance,  enabled  one  or  more  to  accomplish  some  known 


28  CASES  IN  CHANCERY. 

1841. — Broadhant  v.  Balgay. 

Has,  then,  Mr.  Hurt's  liability  been  removed  as  between  him 
and  the  plaintiff  by  any  other  circumstances  ?  That  is  the  point 
of  difficulty,  as  it  seems  to  me,  in  the  case.  If  Mr.  Hurt  has  an 
answer  to  Mr.  Broadhiurst,  the  father,  he  has  an  answer  to  this 
suit;  and,  upon  plain  principles  of  justice,  principles  recognized 
by  the  authorities,  to  some  of  which  I  have  referred,  it  is 
[*29]  an  answer  to  him,  if,  knowing  *that  the  stock  was  sold, 
that  Mr  Balguy  had  acquired  the  sole  possession  of  the 
proceeds,  and  that  they  had  not  been  invested  conformably  to 
the  trust,  Mr.  Brodhurst  acquiesced  in  that  state  of  things,  and 
de^lt  with  Mr.  Balguy  alone,  for  a  series  of  years,  as  his  debt- 
or, without  any  reference  to  Mr.  Hurt,  and  without  giving 
any  notice,  or  making  any  complaint  or  communication  to  him 
on  the  subject. 

This  is  the  case  which,  in  substance,  the  latter  has  set  up,  and 
with  reference  to  which  a  portion  of  the  evidence  in  the  cause 
has  been  adduced.  Before  referring  to  that  portion  of  the  evi- 
dence, 1  may  notice  that,  in  1829,  or  1830,  all  connection  and 
communication  between  the  plaintiff  and  Mr.  Balguy  appear  to 
have  ceased ;  that  no  income  in  respect  of  the  trust  fund  appears 
to  have  been  paid  or  credited  to  the  plaintiff  after  1830,  and 
that  there  is  not  any  trace  of  any  application  or  communication 
to  his  brother-in-law,  Mr.  Hurt,  on  the  subject,  betweeen  the  20th 
of  April,  1818,  and  the  4th  of  November,  1837,  the  bill  not 
having  been  filed  before  1838. 

Upon  this  evidence,  as  it  stands,  if  it  were  full  and  satisfac- 
tory, or  if  there  were  not  any  reasonable  prospect  of  adding 
usefully  to  it,  it  would  be  the  duty, of  the  Court  now  to  decide 
this  case  in  the  best  manner  within  its  power.  But  if,  as  I 
think,  the  evidence  is  not  at  present  full  and  entirely  satisfactory, 
and  if,  as  I  also  think,  there  is  a  reasonable  prospect  of  adding 
materially  to  it,  it  is  then  incumbent  on  the  Court  to  direct  fur- 
ther inquiry. 

object  in  yiolation  of  the  truBt.  9  Story's  Eq.  §  1280.  Darner  v.  Earl  of  Portarling- 
ton,  2  Phillips,  33  ;  S.  C.  15  Sim.  380.  De  Forest  v.  Parsons,  2  HaU's  (Superior  Ct 
of  N.  Y.)  Rep.  141. 
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One  point  is  in  my  opinion,  clearly  established  now,  namely, 

that  before  the  year  1821  the  plaintiff  was  aware  that  the  stock 

had  been  sold.    He  had  in  January,  1818,  by  the  letter  of  that 

date,  directed  or  expressed  a  wish  for  the  sale.    That  letter  is 

not  suggested  to  have  been  countermanded.    The  Account  A., 

which  was  in  his  possession  before  1821,  has  been  admitted  on 

all  hands,  by  the  £3200  mentioned  in  it,  to  have  meant 

the  stock  in  question  or  the  *produce  of  its  conversion,      [*30] 

and,  notwithstanding  the  erroneous  date  of  20th  April, 

1812, 1  am  perfectly  satisfied  that  the  plaintiff  was,  in  the  year 

1820,  well  aware  that  such  was  the  meaning.    It  has  not  been 

attempted  to  be  shown  that  there  was  any  other  fund  to  which 

the  entry,  containing  that  date,  or  the  other  entries  connected 

with  it  in  the  Account  A.,  could  have  applied,  or  could  have 

been  considered  by  the  plaintiff  as  applying.    The  dividends  on 

the  stock  had,  up  to  January,  1818,  inclusive,  been  received  by 

his  bankers  on  his  account,  either  from  the  trustees,  or  under 

their  authority.    But  he  has  no  subsequent  credit  with  Messrs. 

Smith  ifc  Co.  for  any  dividend,  although  they  continued  his 

bankers  up  to  May,  1819 ;  to  which  the  remark  may  be  added, 

that  his  bill  is  amended  more  than  eleven  months  after  it  was 

filed,  and,  as  it  now  stands,  contains  an  allegation  that  the 

plaintiff  had  not  any  suspicion  that  the  proceeds  of  the  stock 

had  not  been  invested  in  £3  per  Cents,  until  on  or  about  the  21st 

August,  1837,  when  he  discovered  that  fact,  and  a  charge  that 

It  was  in  pursuance  of  the  letter  of  the  5th  January  that  the 

trustees  procured  the  stock  to  be  sold. 

Now,  taking  it  as  proved,  that  the  plaintiff  .knew  in  the  year 
1820  that  the  stock  had  been  sold,  it  must  be  considered  that  he 
was  perfectly  well  aware  at  the  respective  times  of  the  deliver- 
ies of  the  Accounts  A.,  B.  and  C.,  in  June,  1820,  February,  1822, 
December,  1825,  and  March,  1829,  that  the  various  entries  of 
£80,  £160,  and  £128,  for  interest  on  the  produce  of  stock  or  on 
stock,  referred  to  the  fund  in  question.  These  entries  were  as 
irregular  in  amount  as  they  were  in  date,  except,  of  course,  as 
£160  was  the  amount  of  a  year's  interest  at  £5  per  cent,  on 
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£3200.  But  the  trust  fund  was  £3000  £6  per  cents.  The  first 
reduction  of  that  stock  was  in  1822,  when  the  trust  fund  would 
in  the  regular  course,  if  unsold,  have  been  changed  into  £3000 

sterUng,  or  £3150  £4  per  Cents.,  which  latter  sum  would, 
[*31]    in  1824,  have  been  converted  into  *a  similar  sum  of  3^  per 

Cents.    The  Account  C,  rendered  in  March,  1829,  contains 
three  entriesof£128  each,  for  interest  on  stock,  although  in  April, 
1828,  Balguy,  in  a  letter  to  the  plaintiff,  with  reference  to  the  trust 
fund,  expressed  himself  thus : — ^^  I  have  no  doubt  Mr.  Hurt  will 
consent  to  the  money  being  lent  you ;  but  as  it  is  now  out  oa 
mortgage,  I  think  h6  will  expect  to  have  the  same  security." 
What,  if  any,  answer  to  this,  or  observation  upon  this  was*^made 
by  the  plaintiff  does  not  appear,  although,  it  being  his  case  in 
the  suit  that  he  had  never  authorized  any  mortgage,  he  makes 
in  thB  bill  the  allegation  respecting  the  discovery  of  August, 
1837,  which  I  have  just  noticed.     Adding  to  these  circumstan- 
ces the  fact,  that  the  plaintiff  appears  not  to  have  been  in  great 
affluence,  and  that,  from  the  year  1817  to  the  year  1830,  Balguy 
was  his  professional  adviser  and  agent,  and  on  terms  of  intima- 
cy with  him,  I  find  myself  unable  at  present  to  believe  that  the 
Court  is  in  possession  of  all  that  has  passed,  whether  orally  or 
in  writing,  between  them  on  the  subject  under  consideration. 
I  think  that  more,  materially  more,  must  have  passed.    I  think 
that  there  not  having  been  a  cross  bill,  and  Balguy,  who  has,  I 
am  informed  obtained  his  certificate,  not  having  been  examined 
by  either  party  as  a  witness,  a  reasonable  probability  exists,  of 
arriving  at  the  knowledge,  to  some  extent  at  least,  of  what  did 
pass ;  and  I  have -therefore  concluded  it  to  be  my  duty  to  pause, 
and  not  decide  this  case  on  the  materials,  neither  abundant  nor 
satisfactory,  which  the  cause,  as  to  this  part  of  it,  now  contains, 
without  exhausting  such  means  of  obtaining  further  light  as  the 
powers  of  the  Court  afford.    I  may  ultimately  bo  under  the  ne- 
cessity of  deciding  without  additional  materials.    In  that  case  I 
will  address  myself  to  the  duty  as  I  best  may ;  but  at  present  I 
am  satisfied  that  the  course  most  fit  to  be  taken  by  me  is  to 
direct  further  inquiry. 
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Much  has  been  ably  said  in  the  argument  upon  the  *sub-  [*32] 
ject  of  time.  This  is  a  case  in  which  the  length  of  time 
that  elapsed  between  the  period  when  the  demand  arose,  and  the 
institution  of  the  suit,  does  not  form  any  positive  bar.  Great 
effect  may  be  justly  due  to  it  as  a  circumstance  in  the  case. 
What  effect,  if  any,  may  be  due  to  it,  I  shall  be  better  able  to 
judge  when  the  inquiries  directed  shall  have  been  answered  by 
the  Master.  The  points  of  acquiescence  and  laches  will  be 
fully  open  on  further  directions. 

Rsvcm  it  to  the  Master  to  inqiiurei  d:c.,  when  fiist  the  plaintiff  knew  or  had  notioe 
that  the  stock  was  sold ;  when  first  he  knew  or  had  notice  that  the  proceeds  of  the 
saJe*  or  any  and  what  part  of  them,  had  not  been  invettted  conformably  to  the  trust ; 
and  when  fiist  he  knew  or  had  notice  that  those  proceeds,  or  any  and  what  parts  of 
them,  were  in  the  hands,  potsesnon,  or  power  of  Bal^y  solely ;  and  whether  the 
plaintiff  erer,  and  when,  consented  or  agreed  thereto.  Let  the  master  state  all  deal- 
ings and  transactions,  sabseqaent  to  the  year  1817,  that  hare  taken  place  between  the 
plaintiff  and  Balgny  oonceroing  or  comprising  or  having  reference  to  the  trust  fund  or 
its  produce,  &c.  Let  the  Master  inquire  whether  Balguy  has  obtained  his  certificate, 
Slc  ;  and,  if  it  shall  appear  that  it  has  been  obtained  and  allowed,  let  the  plaintiff 
and  the  defendant  Hart  rsspectively  he  at  liberty  to  examine  Balgoy  as  a  witness 
opon  the  reference,  in  the  same  manner  as  if  Balguy  had  not  been  a  party  to  the 
cause,  &c    liberty  to  state  special  circnmstances,  &c.    Liberty  to  apply,  ^tc 


•CoNNOP  V.  Hayward.  [*33] 
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On  a  Un  filed  against  an  executrix  for  payment  of  a  legacy,  the  defendant,  by  her 
answer,  admitted  assets,  but  insisted,  that,  under  the  circumstances  stated  in  her 
answer,  she  had  paid  the  legacy : — Held,  that  the  plaintiff  had  a  right  to  read  the 
passage  of  the  answer  in  which  she  admitted  assets,  without  reading  the  passage  as 
topa3^meBt  of  the  legacy. 

Where  matten  are  stated  by  the  answer  which  are  not  put  in  evidence,  it  is  in  the 
«Sseretioo  of  the  Court  to  direct  inquiries  as  to  these  matters  before  the  Master. 

A  settled  account  suggested  by  the  answer,  but  not  proved,  is  usually  the  subject  of 
inqwiry. 

The  bill  was  fided  by  the  plaintiff  against  the  defendant,  Sa- 
VoL.  I.  6 
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rah  Hayward,  as  the  executrix  of  the  will  of  James  Hay  ward, 
deceased,  her  late  husband,  praying  payment  to  the  plaintiff  of 
a  legacy  of  £50  bequeathed  to  him  by  the  testator. 

The  defendant,  by  her  answer,  averred  as  follows : — ^''And  this 
defendant  further  saith,  she  admits  it  to  be  true  that  she  hath 
possessed  herself  of  the  personal  estate  and  effects  of  the  said 
testator,  to  a  considerable  amount,  and  much  more  than  suffi- 
cient, to  answer  and  satisfy  all  the  said  testator's  just  debts  and 
fimeral  and  testamentary  expenses,  and  the  legacies  given  by 
his  said  will* ;  and  she,  the  said  defendant,  hath  thereout  paid 
all  the  said  testator's  debts,  and  funeral  and  testamentary  ex- 
penses, and  the  several  legacies  given  and  bequeathed  by  the 
said  testator's  will,  including  therein  the  said  legacy  of  £50  be- 
queathed to  the  said  complainant,  and  which  said  legacy  this 
defendant  denies  that  she  hath  wholly  neglected  or  refused  to 
pay,  inasmuch  as  this  defendant  submits,  that,  under  the  cir- 
cumstances herein  mentioned,  she  has  fully  paid  and  satisfied 
the  full  amoimt  of  said  legacy."  The  defendant  then  stated, 
that  the  testator  died  seised  in  fee  of  certain  freehold  messuages 
and  lands  at  Pembridge,  in  the  county  of  Hereford,  which  he 
devised  to  the  defendant  for  life,  with  remainder  to  the  plaintiff, 
who  was  her  nephew,  in  fee.  That  at  the  death  of  the  testator 
there  was  a  mortgage  of  £,50  on  the  premises,  with  an  arrear  of 
interest,  and  that  the  messuages  were  much  out  of  repair.  That 
it  was  agreed  between  the  plaintiff  and  defendant  that  the  mort- 
gage should  be  paid  off,  and  the  premises  repaired,  and  that  the 
plaintifi^s  legacy  of  £60  should  be  applied  in  part  payment  of 
those  expenses.    That  this  was  accordingly  done ;  the  residue 

of  the  expenses  amounting  to  between  £400  and  £500 
[•34]    being  paid  by  defendant    That  *for  some  years  after 

the  death  of  the  testator,  which  took  place  in  1818,  the 
defendant  had  maintained  him  at  her  own  expense;  that  she  had 
also  assisted  him  in  stocking  a  farm,  and  had  relieved  him  of 
difficulties  by  loans  of  money  since  the  occupation  of  the  farm, 
and  that,  on  the  farming  account,  there  was  due  to  her  upwards 
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of  £92  ;  and  under  these  circumstances,  she  insisted  on  a  set-off 
against  any  claims  to  be  madf>  upon  her  by  the  plaintiff. 

At  the  hearing  of  the  cause,  Mr.  Cooper  and  Mr.  Rolt  for  the 
plaintiff,  in  order  to  show  the  defendant's  admission  of  assets, 
read  the  passage  in  the  answer  above  transcribed  as  far  as  the 
asterisk. 

Mr.  RomiUyy  for  the  defendant,  contended,  that  the  plain- 
tiff's counsel  were  bound  to  read  the  remainder  of  the  passage  ; 
it  being  connected  with  the  former  part,  and  amounting  to  an 
averment,  that  the  legacy  was  paid  under  the  circumstances 
specially  mentioned. 

The  Yice-Chahtcellor. — ^I  thi^k  that  there  is  not  such  a 
connection  between  the  passages  as  to  render  it  necessary  to  read 
the  latter  with  the  former.  The  passage  which  had  been  read 
only  relates  to  the  amount  of  the  assets.  It  shows  the  property 
to  be  enough.  The  mode  in  which  the  property  has  been  dis- 
tributed is  a  totally  distinct  question. 

The  plaintiff 's  counsel  then  submitted  that  the  plaintiff  was 
entitled  to  an  immediate  decree  for  payment  of  the  legacy. 

Mr.  RomUly  insisted  that  under  the  circumstances  stated  in 
the  answer,  though  there  was  no  evidence,  he  was  entitled  to 
resist  payment  in  the  first  instance  and  to  have  an  inquiry  be- 
fore the  Master.  [  The  Vice-  Chancellor, — ^If  an  inquiry  is  directed 
it  must  be  ascertained  whether  the  mortgage  was  the  testator's 
debt  or  not.  If  it  was  the  testator's  debt  the  plaintiff 
wonld  have  a  right  to  have  it  *paid  out  of  the  testator's  [*36] 
personal  estate.  Looking  at  the  answer,  can  I  direct  imme- 
diate payment  without  a  reference  ?] 

Mr.  Cooper^  in  reply. — ^The  course  as  to  inquiries  has  general* 
ly  been  this — that  if  the  plaintiff  does  not,  by  his  bill,  put  in  is- 
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sue  a  matter  insisted  on  in  the  answer,  there  an  inquiry  will  be 
directed ;  but  if  the  bill,  with  a  view  of  obtaining  an  immediate 
decree,  puts  facts  in  issue,  as  to  which  the  defendant  might  en- 
ter into  evidence  at  the  hearing,  then  an  inquiry  will  not  be  di- 
rected. Hence  it  has  been  usual,  when  matter  is  suggested  by 
the  answer,  to  amend  the  bill  by  puttmg  that  matter  in  issue, 
so  as  to  compel  the  defendant  to  estabUsh  his  statement  by  evi- 
dence. 

The  Vice-Chancellor,  after  asking  whether  the  defendant 
was  willing  to  pay  the  money  into  Court,  and  receiving  an  an- 
swer in  the  aflirmative,  said  :— it  must  be  to  a  certain  extent  in 
the  discretion  of  the  Court  whether  matter  suggested  by  a  defen- 
dant in  his  answer  is  a  fit  subject  for  inquiry  or  not.[l]     There 

[i]  Searle  v.  Colt,  post,  45.    Miller  v.  Oaw,  post,  56.    "  The  defeudants  if  they 
had  been  enUUed  to  any  inquiry  ought  to  be  confined  to  the  apecific  caae,  reiaed  by  the 
anawer.  An  inquiry  waa  an  indulgence.    Sometimea  it  waa  granted  m  the  afaaenoe  of 
any    evidence,  and    merely  upon  the  atatemeut    in  the  anawer.      In  general, 
however,  the  anawer  waa  anpported  by  eome  evidence  which  the  Court  thoogfat 
imperfect.      In   either    caae,  however,  it  waa  an    indulgence.      A  caae  waa  not 
proved  but    waa  suggested,   which  the   Court  thought  ought  to  be   investigated 
m  order  to    enable    it  to    do  complete   juatice    between  the  partiea.      In  aach 
an  inveatigation  a  party  ought   to  be  atricUy  bound  by  the  caae  which  he  haa  sug- 
gested. An  inquiry  mto  a  matter  constituting  the  defence  to  a  auitia  an  indulgence,  and 
should  not  extend  beyond  the  caae  alleged.     Under  such  circumstances,  a.  were  there 
befort  the  Court,  the  defendant,  merely  stating  that  i^nt  became  due,  by  virtue  of 
occupation,  they  could  not  be  allowed  to  eatabllah  that  case  by  proof  of  some  other 
case-for  iostance  of  an  agreement;  and  yet,  under  this  inquiry  the  dofendant. 
would  be  at  liberty  to  riiow  that  there  waa  an  agi^ment,  and  under  that  ag«ement 
there  would  be  a  title  to  rent.  &c.-.Ther«  were  moreover  other  objection,  to  the  in- 
q.i.r>'.    The  Master  was  not  to  divert  his  attention  to  the  circumstances  of  the  occu- 
pat.on.    He  was  not  to  investigate  any  agreement      Looking  at  the  caae  made,  it 
would  have  been  irregular  to  direct  any  inquiry  of  that  kind—If  it  waa  meant  to  de- 
cide  that  a  tenant  in  common  was  Uable  for  rent  iu  respect  of  occupation  only,  why 
d.d  not  the  Court  so  decide  without  sending  the  matter  to  the  Master  ?    It  waa  nJl 
the  habit  of  the  Court  to  refer  it  to  the  Master  to  make  an  inquiry  a.  to  legal  liability. 

Legal  habdity  the  facts  being  known,  is  a  question  for  the  Court  and  not  for  the  Ma.- 
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is  no  universal  rule  on  the  point.  Suppose  a  settled  account, 
suggested  by  the  answer,  but  not  proved ;  I  believe  it  has  been 
always  the  rule  to  let  the  case  go  before  the  Master  under  such 
circumstances,  with  a  direction  not  to  disturb  a  settled  account, 
if  he  should  find  any,  but  with  liberty  to  surcharge  and  falsify.[2] 
In  the  present  case  I  think  it  not  right  to  refuse  the  opportunity 
to  the  defendant  of  making  out  her  case  if  she  can  ;  subject,  of 
course,  to  the  peril  of  costs,  if  proved  wrong,  and  subject  to  pay- 
ing the  money  into  Court  If  her  statement  is  true,  it  would  be 
monstrous  to  make  her  pay  the  money. 

Upon  the  defendant  bringing  the  money  into  Court,  let  the  Master  take  an  aoeonnt 
of  what  m  due  for  principal  and  interest  in  reapect  of  the  legacy,  and  let  him 
■tate  wfaetiier  the  legacy  and  intoraet,  or  either,  and  which  of  them,  have  or  has, 
wholly  or  partially,  to  any  and  what  extent,  been,  in  any  and  what  manner,  paid  or 
aatiified ;  with  liberty  to  state  ipeeial  ciicmnatancea. 


^Searle  V,  Colt.  [*36] 

1841 :  Not.  11th,  I3tb,  16th. 

By  an  indenture  dated  in  April,  1810,  an  annuity  was  granted  to  S.,  charged  upon 
real  estate,  and  by  an  indenture  dated  in  April,  1820,  the  same  property  was 
charged  by  the  same  parties  with  an  annuity  payable  to  A.  This  annuity  was  void 
for  want  of  a  proper  memorial,  bat  nntil  the  filing  of  the  bill  it  had  been  always 
treated  as  a  yalid  annuity,  and  in  September,  1821,  A.,  under  a  pnmso  in  his  an- 
mity  deed,  entertd  into  possession  and  receipt  of  the' rents  and  profits  of  the  estate, 
and  remained  in  undisturbed  posMstion  of  them  till  his  death  in  1829,  when  his  per- 
sonal representative  took  poesession.  In  1835,  S.  died,  and  in  November,  1839,  his 
perMNial  representative  filed  his  bill  to  set  aside  A.'s  annuity,  and  to  establish  his  own. 
The  bill  alleged  that  S.  had  received  payment  of  his  annuity  down  to  October, 
li^,  and  that  A.  had  obtained  poseession  of  the  premises  under  misrepresentatiou. 
These  allegations,  however,  wera  not  proved  against  A.,  nor  was  it  proved  that  he 
ever  had  notice  of  S.'s  title,  but  the  allegation  of  payment  was  admitted  by  the  gran- 

[2]  Heighingtan  v.  Cfrant,  1  Phillips,  601,  and  no.  ( 1)  ibid.  Chapedetainer  v.  De- 
ehenauXf  4  Craneb,  306.  PhilUpt  v.  Belden,  2  Edw.  Ch  Rep.  1.  1  Coop.  Rep.  t 
Cott  486,  Reporter's  note.  1  Story's  Eq.  ^  523,  5.  PaL  Pr.  &  Ag.  (Ed.  by 
Dual)  59  and  notes,  ibid. 
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ton  of  the  ammity,  who  wnt  eo-dofendanta  with  A.  in  the  sait.  Under  thew 
eiicnmataneeai  and  considering  that  8.  had  neyer  been  in  ponewion  of  the  proper- 
ty :—ile2(i,  1st  That  notwithstanding  the  infirmity  of  A.*s  title,  the  plaintiff  was  not 
entitled  to  the  relief  prayed  by  hii  bill.  2ndly.  That  he  was  not,  in  conseqnenoe 
of  the  admissions  of  A/s  co-defendants,  entitled  to  any  inquiry  as  against  A.,  with  a 
▼iew  to  obviate  the  efiect  of  delay  in  61ing  the  bill.  3nUy.  That  his  bill  mnst  be 
dismissed  with  costs  as  against  A.«  on  the  ground  of  length  of  time. 

Courts  of  equity  will  give  effect  to  the  penal  clauses  9f  the  Annuity  Acts,  not  merely 
in  questions  between  the  grantor  and  the  annuitant,  but  in  those  between  prior  and 
subsequent  annuitants.  | 

The  construction  of  the  stat  3  dt  4  Will  4,  c  27,  discusMd  with  reference  to  the  right 
of  the  grantee  of  an  annuity  charged  on  land  to  take  proceedings  to  recover  hk  an- 
nuity, after  twenty  year's  possewion  and  receipt  of  the  rents  and  profits  by  tlie 
grantor,  punctual  payment  of  the  annuity,  and  no  acknoniedgment  in  writing  of 
the  grantee's  title. 

Bt  indentures  of  lease  and  release  dated  respectively  the  8di 
and  9th-  of  March,  1804,  being  the  settlement  made  upon  the 
marriage  of  Edward  Taughan  Colt  and  Frances  Martha,  his 
wife,  certain  freehold  hereditaments  at  Bushbury,  in  the  county 
of  Stafford,  were  conveyed  to  Sir  John  Dutton  Colt,  and  John 
Sayer,  and  their  heirs,  upon  trust,  during  the  life  of  Mrs.  Colt, 
to  pay  the  yearly  rents  and  profits  thereof  to  such  person 
or  persons,  and  to  and  for  such  uses,  intents,  and  purposes,  in 
such  shares  and  proportions,  and  subject  to  such  provi- 
soes and  agreements  as  Mrs.  Colt,  notwithstanding  her  cover- 
ture, should  by  any  note  or  writing  under  her  hand  direct, 
and  for  want  of  such  direction,  to  pay  the  same  to  Mrs.  Colt 
to  her  separate  use.  The  deed  contained  no  clause  against  an- 
ticipation. 

The  premises  comprised  in  this  settlement  were  subject  to  a 
term  of  500  years,  created  by  an  indehture  of  mortgage,  bearing 
date  the  27th  June.  1749,  which  term  afterwards  became  vest- 
ed in  Richard  Smith,  to  secure  the  repayment  to  him  of  £400, 
which  had  been  advanced  by  him  at  the  request  of  Mr.  and  Mrs. 

Colt,  to  pay  off  a  prior  mortgagee. 
[•37]        *By  an  indenture  bearing  date  the  18th  April,  1810, 
and  made  between  Mr.  and  Mrs.  Colt  of  the  first  part, 
Andrew  Searle  of  the  second  part,  and  James  Thorpe  of  the 
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third  part,  reciting  the  settlement,  and  that  Mrs.  Colt  had  con- 
tracted with  Searle  for  the  sale  to  him  of  an  annuity  of  £122 
for  her  life,  at  £793,  and  had  agreed  to  charge  such  annuity  on 
the  premises,  it  was  witnessed,  that,  for  the  considerations  afore- 
said, Mr,  and  Mrs.  Colt  granted  and  confirmed  an  annuity  of 
£122,  to  be  charged  upon  and  issuing  out  of  the  said  premises, 
to  Searle,  his  executors,  administrators,  and  assigns,  during  the 
life  of  Mrs.  Colt ;  and  for  securing  the  annuity,  Mr.  and  Mrs. 
Colt  by  the  same  deed  demised,  and  Mrs.  Colt,  by  virtue  of  the 
power  given  to  her  by  the  settlement,  appointed  the  premises 
to  James  Thorpe,  his  executors,  &c.,  for  99  years,  if  Mrs.  Colt 
should  so  long  live.  The  deed  contained  the  usual  powers  of 
distress  and  entry  on  the  annuity  being  in  arrear  twenty  one 
days,  a  covenant  hy  Mr.  Colt  with  Searle,  for  due  pa3nnent  of 
the  annuity,  and  power  to  the  vendors  to  repurchase. 

A  memorial  of  this  annuity  was  duly  enrolled,  pursuant  to 
the  Act  of  Parliament. 

Some  years  after  this  transaction,  Mr.  and  Mrs.  Colt  agreed 
with  Thomas  Abraham  to  grant  him  an  annuity  for  £160  for 
their  joint  lives,  and  £213  for  the  life  of  the  survivor,  to  be  char- 
ged upon  the  same  premises,  and  also  upon  certain  leasehold 
lands  of  Mrs.  Colt  at  Dilwin  in  Herefordshire.  The  considera- 
tion for  these  annuities  was  to  be  £1600,  out  of  which  the  sums 
of  £400,  and  63/.  6s.  2d,  interest  were  to  be  paid  to  Richard 
Smith,  in  whom  the  term  of  1749  was  vested,  and  who  was 
thereupon  to  assign  that  term  to  a  trustee  for  Abraham. 

This  agreement  with  Abraham  was  carried  mto  execution  by 
means  of  certain  indentures  dated  the  20th  of  April,  1820.  By 
one  of  these  instruments,  reciting  the  agreement,  and 
that  Abraham  had  by  the  direction  of  the  *Colts,  paid  to  [*38] 
Richard  Smith  463/.  6s.  2d.  in  discharge  of  all  principal 
and  interest  due  on  his  security,  it  waft  witnessed,  that,  in  pur- 
suance of  the  agreement,  and  in  consideration  of  the  sum  of 
463/.  6s.  2d.  so  paid  to  Smith,  and  of  1136/.  13s.  lOd.  paid  to 
Colt,  such  two  sums  making  together  £1600,  the  consideration 
money  for  the  purchase  of  the  said  annuities,  Mr.  and  Mrs. 
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Colt  thereby  granted  to  Abraham,  his  executors,  d^.,  the  said 
annuities  for  the  respective  times  before  mentioned,  charged 
upon  and  issuing  out  of  the  premises  comprised  in  the  settle- 
ment, and  also  the  premises  at  Dilwin ;  and  they  also  de- 
mised to  Hoggins,  his  executors,  &c.,  for  the  term  of  99  years, 
all  the  aforesaid  premises  in  trust,  to  secure  due  payment  of  the 
said  annuities. 

The  indenture  of  even  date  "with  the  last-mentioned  indenture, 
was  made  between  Richard  Smith  of  the  first  part,  Mr.  and 
Mrs.  Colt  of  the  second  part,  and  Thomas  Bevan  of  the  third 
part,  and  thereby,  after  reciting  Smith's  mortgage  and  the  agree- 
ment for  the  sale  of  the  annuities  to  Abraham,  Smith,  by  the 
direction  of  Mr.  and  Mrs.  Colt,  assigned  the  mortgaged  premises 
to  Bevan,  upon  trust,  for  better  securing  the  said  annuities,  and 
subject  thereto,  upon  trust,  for  securing  to  Mr.  and  Mrs.  Colt  the 
repayment  of  the  said  sum  of  £400  so  paid  to  Smith,  and  sub- 
ject thereto  to  attend  the  inheritance. 

In  the  month  of  September,  1821,  if  not  at  an  earlier  period, 
Thomas  Abraham  entered  into  possession  of  the  rents  and  profits 
of  all  the  premises,  and  remained  in  undisturbed  possession  of 
them  until  his  death,  which  happened  in  1829,  whereupon  his 
administrator,  Robert  Abraham,  entered  into  possession,  and 
was  so  at  the  filing  of  the  present  bill. 

In  1835,  Andrew  Searle  died  intestate,  and  thereupon  letters 
of  administration  of  his  personal  effects  were  granted  to  Charles 

Edward  Searle. 
[*39]        John  Sayer,  the  co-  trustee  with  Sir  John  D.  Colt,  of  •the 
marriage  settlement  of  Mr.  and  Mrs.  Colt,  died  many 
years  since. 

Thoman  Bevan  died  some  years  since  intestate  and  insol- 
vent. 

The  present  bill  was  filed  on  the  8th  of  November,  1839,  by 
Charles  Edward  Searle  against  Mr.  and  Mrs.  Colt,  Sir  J.  D. 
Colt,  and  Robert  Abraham.  It  alleged  that  Andrew  Searle's 
annuity  was  for  several  years  paid  by  the  defendant,  Edward 
Yaughan  Colt,  but,  that  being  two  quarters  in  arrear  on  the 
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18th  October,  1820,  Andrew  Searle,  on  or  about  the  7th  of  No- 
vember following,  sued  out  execution  against  the  said  E.  Y. 
Colt,  for  the  same,  under  which  he  was  taken  in  execution, 
after  which  he  took  the  benefit  of  the  Insolvent  Act,  and  was 
discharged  in  1821.  That  Andrew  Searle  was  not  able  to  ob- 
tain payment  of  his  annuity  out  of  the  Bushbury  estate,  inas- 
much as  upon  afterwards  giving  notice  to  his  claim  to  the 
tenants,  he  discovered  the  subsequent  grant  of  the  annuities 
to  Abraham,  chargeable  upon  the  same  estate,  and  that  Abra- 
ham, by  the  form  of  his  memorial,  and  his  representations  to 
the  tenants,  had  led  Searle  to  believe  that  he  had  the  legal  right, 
notwithstanding  Searle's  priority.  That,  under  colour  of  such 
right,  Abraham  had  been  in  receipt  of  the  rents  and  profits  from 
April,  1820,  till  his  death,  to  the  unjust  exclusion  of  Searle. 
That  the  plaintiff  had  lately  discovered  that  Abraham's  annui- 
ties were  void,  by  reason  of  defects  in  memorial  of  them,  and 
that  no  memorial  of  the  indenture  of  assignment  of  the  20th 
April,  1820,  had  ever  been  inrolled. 

The  bill  prayed  that  the  annuity  granted  to  Andrew  Searle, 
by  the  indenture  of  the  18th  of  April,  1810,  might  be  establish- 
ed and  enforced,  and  the  arrears  paid ;  and  that  it  might  be 
declared  that  the  indenture  of  the  20th  April,  1820,  and  the  an- 
nuities thereby  purported  to  have  been:  granted,  were 
wholly  void  hy  reason  of  the  defects  in  *thc  memorial    [*40] 
thereof.    And  in  case  the  Court  should  be  of  opinion  that 
such  annuities  were  not  void,  then  that  it  might  be  declared, 
that  the  indenture  of  assignment  of  the  20th  April,  1820,  was 
void  for  want  of  a  due  enrollment  of  a  memorial  thereof,  and 
was  ineffectual  to  pass  the  600  years  term ;  and  that  the  rents 
and  profits  having  been  received  wrongfully  by  Thomas  Abra- 
ham, his  representative,  the  defendant  Robert  Abraham  might 
be  decreed  to  accoimt  for  them  to  the  plaintiff ;  that  Sir  J.  D. 
Colt  might  execute  a  legal  demise  of  the  premises  to  the  plain- 
tiff for  ninety-nine  years,  and  that  the  plaintiff  might  have  the 
benefit  of  the  mortgage  term  of  600  years,  &c. 

The  defendants,  Mr.  and  Mrs.  Colt,  by  their  answer,  admitted 
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the  allegations  in  die  bill  as  to  the  payment  of  the  plaintiflPs  an- 
nuity, the  execution  issued  against  the  defendant,  Colt,  for  two 
quarters'  arrears,  and  his  subsequent  insolvency. 

The  defendant,  Abraham,  by  his  answer,  stated,  that  he  was 
unable  to  answer  as  to  his  belief  whether  any  pajrments  had 
ever  been  made  to  Andrew  Searle  on  account  of  his  annuity,  or 
whether  he  had  ever  been  unable  to  obtain  pajrment,  but  he 
believed  he  had  never  obtained  or  attempted  to  obtain  payment 
of  it  as  stated  in  the  bill.  He  stated  his  belief  that  Thomas 
Abraham  never  had  notice  of  the  plaintiff's  incumbrance ;  and 
insisted  that  he  was  a  purchaser  for  valuable  consideration. 
He  also  relied  on  the  Statute  of  Limitatbns,.  in  the  terms  which 
will  be  stated  in  the  judgment  In  addition  to  his  title,  as  ad- 
mitted by  the  bill,  he  also  set  up  a  title  under  a  deed  of  receiver- 
ship of  the  Bushbury  estate,  executed  by  Mr.  and  Mrs.  Colt  to 
Richard  Smith  in  1807,  to  secure  payment  of  interest  of  a  sum 
of  £300,  secured  on  the  leaseholds  at  Dilwin,  which  receiver- 
ship was  assigned  by  Smith  to  Abraham  in  S^ember,  1821, 
in  consideration  of  his  paying  off  the  £300. 
The  cause  now  came  on  for  hearing. 
[*41]  *The  plaintiff  failed  to  prove  the  allegations  in  the  bill  as 
to  payment  of  his  annuity,  and  the  insolvency  of  the  de- 
fendant, Mr.  Colt. 

The  defendants,  Mr.  and  Mrs.  Colt,  did  not  appear. 

After  some  discussion,  in  the  course  of  which  the  cases  of 
Buckeridge  v.  FHght^{a)  Oibbs  v.  Hooperj{b)  and  Ex  parte 
Mackretk,(c)  were  cited,  it  was  admitted  that  the  memorial  of 
Abraham's  annuities  was  invalid,  by  reason  of  an  insufficient 
statement  as  as  to  the  number  of  witnesses. 

The  cause  then  proceeded. 

Mr.  Simpldnson,  Mr.  SwaiisUm^  and  Mr.  Afiderdan  for  the 
plaintiff. — It  being  indisputable  that  the  defendant's  annuity  is 
void,  for  want  of  a  proper  memorial,  the  first  question  is,  what 

(a)  6  B.  &  C.  49.  (h)  9  Sim.  89.  (c)  S  East,  563. 
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is  the  worth  of  the  deed  of  assignment  of  April,  1820.  It  ap- 
pears that  the  term  of '500  years  was  assigned  to  Bevan,  as  a 
trustee  for  Abraham,  not  to  seoure  repayment  to  Abraham,  as 
mortgagee,  of  the  money  paid  by  him  to  Smith,  but  further  to 
secure  to  him  due  payment  of  the  annuity,  and  subject  thereto 
for  Coh  and  wife.  The  consideration  for  that  assignment  form- 
ed part  of  the  consideration  of  the  annuity.  It  is  impossible, 
therefore,  to  contend  that  this  deed  was  not  so  connected  with 
the  annuity  as  not  to  come  within  the  provisions  of  the  former 
and  present  Annuity  Act  Abraham's  interest  in  the  term,  there- 
fore, not  being  that  of  a  mortgagee,  but  only  that  of  an  annuitant, 
it  follows,  that,  if  his  annuity  deed  is  void,  the  deed  which  is 
executed  as  an  additional  security  for  the  annuity  is  equally  void. 
It  is  void,  also,  as  not  being  itself  inroUed.  [7%e  Vice-Chancel- 
hr. — ^Is  the  assignment  to  Bevan  void  ?]  Certainly  not :  and, 
therefore,  the  plaintiff  calls  upon  the  Colts  topiociu*e  him  a  legal 
assignment  of  the  term  from  Bevan.  It  is  clear  that  the 
Colts  cannot  set  up  that  term  against  the  plaintiff.  *No  [*42] 
notice  was  taken  of  it,  either  in  the  marriage  settlement, 
or  the  deed  of  1810.  The  lands  were  conveyed  to  the  trustees 
of  the  settlement,  as  if  unincumbered. 

Then,  as  to  the  question  of  laches,  and  the  Statute  of  Limi- 
tations. There  are  several  cases  in  which  it  appears,  that  nearly 
20  years  bad  elapsed  before  the  annuity  was  impeached,  and  yet 
the  Court  entertained  jurisdiction :  Van  Brcuwi  v.  Isaac8^{a) 
Phillips  V.  C€n3i,{b)  Ex  parte  Mackreth.{c)  The  Vice-Chan- 
cellar. — Do  you  allege  pernancy  and  enjoyment  in  20  years  ?] 
The  bill  contains  a  clear  allegation  to  that  effect  Whether  it 
be  sufficiently  proved  is  a  question  for  the  Court  to  determine. 
Abraham  admits  that,  antecedently  to  the  time  he  took  posses- 
sion, the  Colts  were  in  possession.  The  question,  therefore,  is, 
whether,  in  a  case  in  which  Abraham  himself  took  possession 
only  in  1821,  and,  consequently,  had  only  adverse  possession 
since  that  time,  he  is  at  liberty  to  avail  himself  of  the  benefit  of 

(tf)  1  Boa  &  FtaU.  457.  (6)  3  Ron.  167.  (0  3  East,  568. 
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the  Stat.  3  &  4  Will.  4,  c.  27,  as  against  the  plaintiff.  He  can 
only  do  so  by  including  in  the  period  of  his  possession  the  time 
occupied  by  the  Colts.  But  the  possession  of  the  Colts  was  the 
possession  of  the  plaintiff:  it  was  a  mere  permissive  possession 
of  tjie  rents  and  profits.  [  The  Vice-ChanceUor. — ^What  evidence 
is  there  as  against  Abraham  that  the  Colts  paid  the  annuity  to 
the  plaintiff?  The  admission  of  the  Colts  that  the  annuity  was 
paid  to  1820  would  be  no  evidence  against  Abraham.]  Abraham 
does  not  deny  the  payment.  He  says  he  does  not  know  whether 
the  annuity  was  paid  or  not.  [TheVice-ChanceUar. — ^Was  not 
that  sufficient  to  render  it  incumbent  on  you  to  prove  payment  if 
you  could  ?]  The  Court  will  look  at  the  situation  of  the  par- 
ties.   The  possession  of  the  mortgagors  was  not  adverse  to  the 

plaintiff :  Hall  v.  Doe,{a)  As  to  Abraham,  he  is  not  in  a 
[*43]    ^situation  to  set  up  adverse  possession  to  any  body  having 

no  title  whatever. 

At  the  close  of  the  argument  for  the  plaintiff,  T^eVice-Chan' 
cellar,  with  reference  to  the  protection  which  the  defendant  Abra- 
ham claimed  under  the  mortgage  term  of  500  years,  called  the  at- 
tention of  counsel  to  the  the  case  of  Parry  y.  WrighL{h)[l] 

On  the  following  day,  however,  his  Honor  suggested,  that 
the  main  question  for  the  consideration  of  Abraham's  counsel 
seemiBd  to  be,  whether  the  bill  should  be  dismissed,  or  the  plain- 
tiff be  allowed  an  inquiry,  with  a  view  to  relieve  himself  from 
the  operation  of  the  Statute  of  Limitations. 

Mr.  Cooper  and  Mr.  Goodeve  for  the  defendant  Abraham. — ^The 
first  question  is,  whether,  independently  of  time  and  laches,  the 
Court  has  jurisdiction  to  entertain  this  bill.  This  is  a  bill,  not 
by  the  grantor  of  the  annuity,  but  by  a  prior  annuitant,  calling 

(a)  5  a  4b  Aid  687.  (i)  1  8.  &  S.  369  ;  5  Rani.  14S. 

[1]  Andiee^mtfAT.PAa/i/M,  1  Keen,  691, 9,  n.  (a.)    l?rown  ▼.  ^toatf,  5  Sim,  535. 
Hannan  v.  Fcrtter,  1  Dm.  &  Waieh,  637.    Hood  v.  PkiUipw,  3  BeeT.  513. 
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upon  the  Court  to  declare  the  defendant's  annuity  void.  But  it 
never  was  intended  that  this  jurisdiction  should  be  exercised, 
either  at  law  or  in  equity,  in  favour  of  any  person  but  the  grantor, 
or  those  claiming  under  him.  Courts  of  law  have  decided,  that 
no  application  should  be  made  to  them  mider  the  annuity  acts, 
except  by  the  grantor :  Garrood  v.  JSanders.{a)  And  the  same 
rule  must  extend  to  courts  of  equity.  The  object  of  the  annuity 
acts  was  to  protect  the  immediate  grantors,  by  giving  them  the 
means  of  referring  to  the  security,  and,  under  certain  circumstan- 
ces, of  avoiding  it ;  but  this  protection  was  not  given  to  any 
other  party. 

As  to  the  Statute  of  Limitations,  it  is  immaterial  whether 
there  has  been  adverse  possession  or  not;  and  in  fact, 
'the  statute  abolishes  the  doctrine  of  adverse  possession,  [*44] 
except  in  reference  to  peculiar  cases,  mentioned  in  the 
15th  and  22nd  sections  i.^epean  v.  Doe,{h)  It  is  also  imma- 
terial whether  there  has  been  a  receipt  of  this  annuity  or  not^ 
Searle's  right  to  recover  the  annuity  first  accrued  in  1810,  when 
the  instrument  creating  it  was  executed.  Now  Searle  never 
^  having  been  in  possession  or  receipts  of  the  profits  of  the  land, 
and  consequently  never  having  been  dispossessed,  the  time  must 
be  considered  to  have  run  against  him  from  1810,  by  virtue  of 
the  3d  section ;  and  it  is  unimportant  in  that  view  of  the  case, 
whether  any  payments  were  made  to  him  or  not.  That  such  is 
the  proper  construction  of  the  statute,  is  evident  from  Dearman 
V.  tVyche  ;(c)  and  although  the  statute,  7  Will.  4  &  1  Vict.  c.  28, 
withdraws  mortgages  from  that  construction,  yet  it  applies  to  that 
species  of  inctunbrance  only.  [TAeVice-Chaficellor. — There  is 
no  proof  here,  that  Searle  ever  received  any  payment  at  any 
time  whatever  in  respect  of  the  annuity.] 

Independently  of  the  question  of  laches,  the  plaintiff  has  no 
priority.  Here  are  two  equi^l  incumbrancers.  The  first  gives 
no  notice  to  the  trustees  of  the  legal  estate,  and  the  -second  has 
given  notice  by  entering  iAo  the  receipts  of  the  rents  and  profits. 

(a)  6  T.  R.  403.  {h)  2  Mee.  &  Well.  911.  (e)  9  Sim,  570, 
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[  77l«  Vice-ChanceUor. — I  doubt  whether  you  can  be  treated  as  an 
incumbrancer,  within  the  meaning  of  the  rule,  the  Annuity  Act 
having  declared  your  annuity  void.]  The  defendant  has  a  lien 
for  his  purchase-money,  though  the  annuity  be  void.  The  Court 
would  not  interfere,  to  set  aside  the  annuity,  without  returning 
to  the  defendant  his  principal  and  interest,  and  the  bill  does  i|ot 
seek  to  prevent  it  It  may  indeed  be  contended,  that,  having  ta- 
ken the  mortgage  term,  he  has,  upon  the  principle  of  Touhnin  v. 

8ieere,{a)  and  Parry  v.  Wright^  extinguished  his  mortgage 
[*46]    right ;  *but,  admitting  that  to  be  so,  he  is  an  incumbrancer 

on  the  fund  to  an  extent  of  £1600,  and  is  entitled  to  avail 
himself  of  all  illegal  remedies  which  flow  out  of  that  situation. 
In  addition,  however,  to  the  term  of  600  years,  he  has  another 
charge  on  the  premises,  arising  out  of  the  receivership. 

Lastly,  it  is  not  the  practice  of  the  Court  to  direct  an  inquiry 
at  the  instance  of  any  party,  who  has  not  laid  some  ground  for 
^ :  Connop  v.  Hayward,{b)  Earl  v.  Picken.{c)[2]  And  here  the 
plaintiff  has  failed  to  prove  a  material  fact  in  his  case.  Besides, 
he  has  no  merits  to  induce  the  Court  to  do  any  thing  out  of  the 
ordinary  course.  He  comes  forward  at  a  late  period  to  avail  J 
himself  of  a  highly  penal  act  of  Parliament,  against  a  person 
who  is  equally  a  purchaser  for  value  with  himself.  Had  he 
come  earlier,  the  defendant,  Abraham,  might  have  had  an  oppor- 
tunity of  bringing  an  action  against  his  solicitor  for  negligence 
and  breach  of  professional  duty  as  to  the  memorial.  Champion 
^ '      V,  Rigby.{d) 

Mr.  Parry^  for  the  defendant  Sir  J.  D.  Colt.      • 

Mr.  Simpkinson  in  reply. — This  is  not  an  application  under 
the  Annuity  Act ;  but  the  act  having  declared  the  annuity  void, 
the  bill  seeks  consequential  relief.  Admitting  that  the  plaintiff 
may  not  have  a  right  to  have  the  annuity  deed  delivered  up, 

(a)  3  Mer.  210.  (h)  Ante,  p.  39»  (e)  1  R.  &  M.  547. 

(rf)  Taml.  424  ;  1  R.  &  M.  539. 

*  [2]  And  Me  Wkitaker  v.  Wright,  2  Hare,  310, 23. 
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yet  he  is  entitled  to  have  the  benefit  of  the  tenn.  The  argu- 
ment on  the  other  side,  upon  the  construction  of  the  Statute  of 
Limitations,  goes  a  great  deal  too  far.  It  is  said,  that  the  right 
of  Searle  to  make  an  entry  accrued  in  1810,  when  the  annuity 
was  granted ;  and  that,  whether  an  adverse  possession  or  not  is 
required  under  the  statute,  Searle,  in  consequence  of 
never  in  fact  ^having  been  in  possession,  must  be  barred  [*46] 
by  the  statute.  But  it  will  be  found  that  the  demise  to 
Thorpe  was  to  secure  better  payment  of  the  annuity,  and  there 
was  no  power  of  entry  in  Thorpe,  unless  the  annuity  were  in 
arrear  twenty-one  days.  Therefore,  assuming  that  the  plain- 
tiff has  proved  payment  of  the  annuity  to  1821,  it  is  essential  to 
ascertain  at  what  times  and  under  what  circumstances  this  an- 
nuity was  paid.  The  possession,  which  would  be  a  bar  under 
the  statute,  has  not  taken  place.  It  is  imperative  on  the  Court 
to  inquire  whether  the  payments  proved  against  Colt  and  wife 
were  regularly  made,  and  were  made  so  as  to  exclude  the  opera- 
tion of  the  2nd  and  3rd  sections  of  the  statute.  The  argument 
on  the  other  ade,  goes  to  the  extent,  that  if  there  has  been  pay- 
ment ot  interest  within  twenty  years,  yet  if  there  has  been  no 
acknowledgement  in  writing,  or  the  mortgagor  has  been  in 
actual  possession  for  twenty  years,  the  mortgagee  is  barred 
fipom  filing  his  bill  of  foreclosure.  But  there  is  no  authority  for 
that  proposition,  except  the  bare  opinion  of  the  Court  in  Dear- 
man  V.  Wyche.  The  Statute  1  &  2  Tict.  c.  28,  is  merely  ex- 
planatory. 

Nov,  16. — ^The  Vice-chancellor. — ^In  this  case  the  original 
bill  was  filed  cm  the  8th  of  November,  1839,  and,  after  the  defend- 
ant Abraham's  first  answer,  was  amended,  under  an  order  dated 
in  May,  1840. 

The  plaintiff  is  the  personal  representative  of  Andrew  Searle, 
who  was  a  gentleman  resident  in  Norfolk,  and  died  in  the  year 
1835.  He  sues»in  that  character  as  an  equitable  incumbrancer 
on  the  life  estate  of  the  defendant,  Mrs.  Colt,  in  a  messuage 
and  lands  at  Bushbury  in  Staffordshire,  that  life-estate  being  an 
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equitable  interest  derived  under  her  marriage-settlement,  dated 
in  t&e  year  1804,  by  which  she  conveyed  this  property,  previ- 
ously her  own,  so  as  to  vest  it  in  certain  trustees  in  fee-simple, 
upon  trust,  for  her  separate  use  for  her  life,  and  after  her 
[•47]  death,  for  *other  purposes.  Of  these  trustees,  the  de- 
fendant Sir  John  Dutton  Colt  is  the  survivor,  and  in  him 
accordingly,  the  legal  freehold  and  inheritance  are  vested. 

The  only  other  defendants  are  Edward  Taughan  Colt,  who 
is  Mrs.  Colt's  husband,  and  Robert  Abraham,  who  is  the  per- 
sonal representative  of  Thomas  Abraham,  deceased. 

The  incumbrance,  under  which  the  plaintiff  claims,  is  a  deed 
of  the  18th  of  April,  1810,  by  which,  for  valuable  consideration, 
an  annuity  of  £122  per  annum  for  the  life  of  Mrs.  Colt  was 
granted  by  Mr.  and  Mrs.  Colt  to  Andrew  Searle,  his  executors, 
administrators,  and  assigns,  and  charged  by  her  on  her  life-estate 
in  the  Bushbury  property ;  and  for  better  securing  it,  she  by  the 
deed  appointed  to  James  Thorpe,  and  directed  the  trustee  or 
trustees  of  her  marriage  settlem'ent  to  demise  to  him  the  mes- 
suage and  lands  in  question  for  a  term  of  99  years,  upon  trust, 
for  raising  and  pajring  the  annuity.  To  this  security  neither 
Sir  John  Colt  nor  his  late  co-trustee,  Mr.  Sayer,  was  a  party. 

The  object  of  the  suit  is,  to  make  available  the  incumbrance 
of  1810,  to  have  it  clothed  with  the  legal  estate,  and  to  obtain 
payment  of  the  annuity  and  its  arrears. 

The  bill  alleges  the  annuity  to  be  in  arrear  from  swne  time 
in  the  year  1820,  if  not  from  an  earlier  period  ;  I  am  not  sure 
whether  the  expression  in  it  is  "  two  years  in  arrear  on  the  18th 
October,  1820,"  or  "  two  quarters  in  arrear"  on  that  day.  It 
asks  a  receiver  of  the  rents  of  the  Bushbury  estate,  and  im- 
peaches as  invalid  a  security  of  the  20th  of  April,  1820,  claim- 
ed by  the  defendant  Abraham,  and  asks  an  account  against  him 
of  the  rents  of  the  Bushbury  property  for  a  long  series  of  past 
years. 

To  the  demands  made  by  this  bill,  Mr.  an<f  Mrs.  Colt,  and 
Sir  John  Colt,  have  not  either  wholly  or  partially  offered  any 
opposition.    Mr.  and  Mrs.  Colt  did  not  appear  at  the  hearing. 
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Sir  John  Colt  did  appear,  but  as  a  trustee  merely,  making 
[*48]    no  case.    The  contest  is  between  *the  plaintiff  and  Mr. 

Abraham,  whose  claims  are  thus : — 
In  1820,  Thomas  Abraham  contracted  to  purchase  of  Mr.  and 
Mrs.  Colt  a  present  annuity  of  £160  per  annum,  and  a  further 
deferred  annuity  for  her  life,  to  be  charged  upon  certain  proper- 
ty, including  her  life  interest  in  the  Bushbury  estate.  This 
contract  was  carried  or  intended  to  be  carried  into  effect,  by  in- 
dentures dated  the  20th  April,  1820,  by  which,  for  a  price  agreed, 
being  a  valuable  consideration,  these  annuities  weite  by  Mrs. 
Colt  granted  accordingly,  and  charged  pn  her  life  interest  in  tlie 
Bushbury  estate.  Part  of  the  money,  was  by  arrangement, 
apph'ed  in  paying  off  a  mortgage  on  that  property,  vested  in 
Richard  Smith,  which  was  prior  to  the  marriage  settlement,  and 
preceded  it  in  title.  The  mortgage  had  been  by  demise  for  a 
term  of  500  years,  carrying  with  it  the  legal  estate  in  possession. 
This  term,  Smith,  on  receiving  his  money,  assigned  by  one  of 
the  deeds  of  1820  to  Thomas  Bevan,  upon  trust  for  better  secu- 
ring Abraham's  annuities,  and  rsubject  thereto,  upon  trust  for 
securing  to  Mr.  and  Mrs.  Colt  the  re-payment  of  the  principal 
paid  to  Smith,  and  subject  thereto  to  attend  the  inheritance. 
This  transaction  required  for  its  validity,  the  inrollment  of  a 
memorial  under  the  Annuity  Act  then  existing,  and  it  is  admit- 
ted, that  there  was  not  any  proper  or  sufficient  memorial  inrol- 
led ;  but  the  annuities  have  nevertheless  been  uniformly  insisted 
upon  by  the  Abrahams ;  nor  except  this  suit,  does  there  appear 
to  have  been  at  any  time,  by  any  person,  any  attempt  to  im- 
peach their  validity,  or  to  question  them.  Sir  John  Colt  was 
not,  nor  was  Mr.  Sayer,  a  party  to  either  of  these  deeds,  though 
they  were  intended  and  expressed  to  be  parties  to  one  of  them. 
The  defendant,  Abraham,  also  claims  to  be  an  incumbrancer 

upon  Mrs.  Colt's  life  interest,  under  a  deed  of  receivership, 
[*49]    by  way  of  security,  alleged  to  have  been  executed  *in 

1807,  by  Mr.  and  Mrs.  Colt  to  Smith,  to  the  benefit  of 
which  it  is  alleged  that  in  1821,  by  means  of  a  deed  dated  in 
that  year,  Thomas  Abraham  became  entitled.     If  it  were  mate- 
VoL.  I.  7 
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rial  to  consider  and  decide  upon  this  alleged  incumbrance,  its 
existence  and  validity  would  properly  form  the  subject  of  inqui- 
ry—nan inquiry  however,  which  for  the  reasons  that  I  shall  state 
I  think  unnecessary. 

Neither  Sir  John  Colt  nor  Mr.  Sayer  was  a  party,  as  far  as 
appears,  to  the  alleged  security  of  1807,  or  to  the  transaction  of 

1821. 

It  appears  that  i^  the  year  1821,  if  not  earlier,  Thomas  Abra- 
ham took  possession  of  the  Bushbury  estate,  claiming  under  aU, 
or  some,  or  one,  of  the  titles  to  which  I  have  referred.  The  bill 
states  that  he  received  the  rents  from  and  after  the  date  of  the  20th 
of  April,  1820,  until  his  death.  The  answer  of  Robert  Abraham 
states  thatjupon  the  execution  of  the  deed  of  1821>  or  shortly  there 
after,  Thomas  Abraham,  as  the  defendant  has  been  informed,  and 
believes,  took  possession,  and  continued  in  undisturbed  possession 
to  his  death,  and  that  upon  his  death,  the  d^ndant,  as  his  ad- 
ministrator, entered  'into  possession,  and  continued  undisturbed 
in  such  possession  to  the  time  of  filing  the  bill. 

These  facts  as  to  the  possession  of  the  Bushbury  estate,  before 
and  after  the  death  of  Thomas  Abraham,  which  happened  in 
1829,  are  not  in  dispute  between  these  parties ;  it  is  not  suggested 
by  the  plaintiff,  nor  is  there  any  trace  in  the  cause,  that  his  title, 
or  that  of  Andrew  Searle,  has  ever  been  admitted  or  recognized 
by  either  of  the  Abrahams,  or  that  any  payment  or  satisfaction 
of  or  on  account  of  the  plaintiff's  annuity  or  any  part  of  it,  has, 
at  any  time  since  the  year  1820,  been  made  by  any  party,  or  in 
any  manner,  or  that  the  plaintiff,  or  Andrew  Searle,  has  ever 
received  any  portion  of  the  rents,  or  had  any  possession  by 

himself  or  otherwise  of  the  Bushbury  estates. 
[*50]  •Robert  Abraham  denies,  and  it  is  not  proved,  that  Tho- 
mas Abraham  ever  had  any  notice  of  Andrew  Searle's  title, 
and  his  first  answer, among  other  things,  insists  thus : — "This  de- 
fendant insists  on  the  validity  of  the  said  annuities  granted  to  the 
said  Thomas  Abraham  ;  and  imder  the  circumstances  of  the  said 
Thomas  Abraham  being  such  purchaser  thereof  without  notice 
of  the  said  complainant's  alleged  annuity  as  aforesaid,  this  de- 
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fendant  insists  on  such  purchase  in  bar  to  all  the  relief  sought 
by  the  said  complainant's  said  bill,  and  upon  the  benefit  of  the 
term  in  the  said  freehold  premises  so  assigned  to  the  said  Thomas 
Bevan,  as  a  trustee  for  the  said  Thomas  Abraham  as  aforesaid, 
and  such  assignment  to  him  as  aforesaid.  And  if  this  Honorable 
Court  should  be  of  opinion,  that  the  same  annuities  are  invalid 
by  reason  of  such  default  of  the  memorial  thereof,  as  in  the  said 
bill  alleged  otherwise,  then  this  defendant  insists  upon  the  Stat- 
ute of  Limitations  of  actions  and  suits  in  bar  to  all  the  same 
relief*,  and,  at  all  events,  this  defendant  saith  that  the  complain- 
ant, as  well  as  the  said  Andrew  Searle,  through  whom  he  alleges 
himself  to  derive  his  title,  have  been  guilty  of  gross  laches  in 
the  prosecution  of  the  claim  of  the  said  complainant ;  and  this 
defendant  insists,  that,  under  the  circumstance  aforesaid,  no  relief 
ought  now  to  be  afforded  the  complainant  in  a  court  of  equity^ 
in  respect  of  any  of  the  matters,  the  subject  of  this  suit."  His 
second  answer  omcludes  as  follows : — -'*  This  defendant  insists 
on  the  several  matters  insisted  on  by  him  in  his  said  answer  to  the 
said  original  bill  in  bar  thereto,  and  in  bar  to  all  the  relief  sought 
by  the  said  complainant's  said  amended  bill." 

Now  this  state  of  the  pleadings  and  facts  is,  in  my  opinion, 
destructive  of  the  plaintiff's  case  as  between  him  and  Robert 
Abraham ;  for  whatever  may  be  the  infirmities  of  Abraham's 
title,  the  plaintiff  must  succeed  by  the  strength  of  his  o^m  ; 
and  whether  the  case,  so  far  as  time  *is  concerned,  be  [*51] 
considered  with  reference  to  statutory  limitation,  or  to  the 
general  principles  of  equity  applicable  to  laches  and  stale  de- 
mands, it  is,  I  think  impossible  to  give  him  reUe£[3] 

[3]  As  to  theefiect,  in  a  court  of  eqnity,  of  statutory  UmitatioDSj  and  of  laehM  and 
italenoM  of  demand,  see  LewU  v.  MarahaU,  5  Peten,  469.  Cfregory  v.  Gregory, 
G.  Coop.  Rq».  201.  Ten  Broeeh  y.  Livingston,  I  Johns.  Ch.  Rep.  357.  Dey  t. 
Dunham,  2  Johns.  Ch.  Rep.  191.  Rayner  y.  Pearaall,3  Johns.  Ch.  Rep.  .584. 
Ccater  r.  Murray,  5  Johns.  Ch.  Rep.  A22.  Gilea  ▼.  Baremore  id.  545.  Mooera  v. 
White,  6  Johns.  Ch.  Rep.  360.  MiUer  ▼.  Bear,  3  Paige,  466.  Wiener  v.  Bamet, 
4  Wash.  C.  C.  Rep.  631.  Pratt  t.  Northam,  5  Mason,  95.  Sherwood  v.  Sutton, 
id.  143.    €hmld  ▼.  Govld,  3  Story's  Rep.  516.    Neeaom  t.  Clarkeon,  2  Hare,  174» 
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I  have  mentioned  the  year  1820,  but,  in  truth,  as  the  evi- 
dence stands  between  the  plaintiff  and  Abraham,  there  is  not 
the  least  proof,  that  at  any  time  whatsoever,  Searle's  annuity 
was  wholly  or  partially  paid  or  recognised ;  or  that  his  security, 
dated,  as  it  is,  in  1810,  has  ever  been  treated  as  valid,  or  has 
not  been  from  the  commencement  a  dead  letter ;  the  bill,  as  I 
have  said,  not  having  been  filed  until  November,  1839. 

It  has  been  urged,  that,  as  the  Colts  make  no  opposition,  and 
as  a  dismissal  of  the  bill  between  the  plaintiff  and  Abraham 
might  be  conclusive,  an  inquiry  ought  to  be  directed,  with  a 
view  to  enable  the  plaintiff  to  deliver  himself,  if  he  can,  from 
the  effect  of  the  defence  founded  on  length  of  time.  The  Court 
ought,  however,  to  be  cautious  how  it  allows  the  case  of  ons 
defendant  to  be  prejudiced  by  the  course  or  conduct  of  other 
defendants  in  the  cause  ;  but  above  all,  it  ought  to  be  so,  when 
there  seems  a  good  understanding  between  the  plaintiff  and 
the  rest  of  the  defendants.  Nor  should  it  be  forgotten  that 
Thomas  Abraham  took  and  paid  for  his  securities,  (whether 
impeachable  or  valid,)  without  notice  of  the  title  now  set  up ; 
that  they  have  not,  as  far  as  appears,  been  questioned  by  any 
other  person  than  the  plaintiff ;  that  the  original  purchasers  of 
the  plaintiff 's  and  defendant's  annuities  had  both  died  before 
the  bill  was  filed;  and  that  the  case  stated  by  the  plaintiff 
himself  in  that  bill,  is  one  not  only  not  suggesting  any  reason- 
able apology  for  the  time,  but  admitting  an  extent  of  delay, 
probably  of  itself,  if  all  his  allegations  were  proved,  entitling 
this  defendant  to  be  dismissed  firom  the  suit.  These  allegations 
are,  however,  as  I  have  said,  not  proved,  and  I  am  on 
[•52]  the  whole,  of  opinion  ♦that  I  should  not  be  doing  justice, 
if  I  detained  Mr.  Abraham  longer  before  the  Court ;  he 
must,  therefore,  on  the  ground  of  length  of  time,  be  dismissed 
with  costs. 

With  regard  to  Sir  John  Dutton  Colt,  I  think  that  the  claims 
of  Mr.  Abraham,  whether  well  or  ill  founded,  render  it  impro- 

Bertine  v.  Varian  1  Edw.  Ch.  Rep.  343.     Philipa  y.  BMwit  2  Edw.  Ch.  Rep^  1. 
Fish  V.  Miller,  HofT.  Ch.  Rep.  286. 
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per  for  me  now  to  direct  that  trustee  to  execute  a  demise  under 
the  direction  contained  in  the  deed  of  1810.  I  shall  therefore 
dismiss  the  bill  against  Sir  John  Colt,  and,  if  he  asks  it.  with 
costs.  But,  as  a  state  of  things  may  exist  in  which  hereafter 
the  plaintiff  may  be  entitled  to  call  for  such  a  demise,  I  think 
that  the  dismissal  of  Sir  John  Colt  should  be  without  prejudice 
to  a  new  biU.  That  reservation,  however,  is  not  to  be  exten- 
ded to  Mr.  Abraham. 

The  plaintiff  will,  as  against  Mr.  and  Mrs.  Colt,  if  there 
he  indeed  any  difference  between  them,  take  a  decree  in  the 
usual  way. 

The  questions  upon  the  defective  state  of  the  record  in  re- 
spect of  parties,  both  as  to  the  term  of  500  years,  and  as  to 
Thorpe,  the  trustee  of  Searle,  and  Hoggins,  the  trustee  of 
AI)raham,  were,  during  the  argument,  waived  by  the  parties 
appearing,  each  of  whom  joined  in  requesting  the  Court  that 
the  cause  should  be  heard  and  decided  without  additional  par- 
ties ;  and  to  this  application,  in  the  particular  circumstance 
of  the  case,  the  Court  considered  that  it  might  properly  accede. 
That  arrangement  of  course,  however,  does  not  affect  Mr.  and 
Mrs.  Colt,  if  they  are  substantially  different  parties  from  the 
plaintiff. 
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£Iiitries  hi  the  books  of  the  deceased  attorney  of  the  defendant  admitted  as  evidence 
for  the  plaintiff  in  a  bill  of  foreclMure,  to  prore  that  the  whole  mortgage  money 
had  been  paid  to  the  defendant,  and  that  there  was  no  nsnry  ;  such  entries,  though 
not  against  the  interest  of  the  attorney,  being  fonud  in  an  account,  in  which  there 
were  entries  against  his  interest. 

Bankmpt  mortgagor  is  a  competent  witness  for  a  party  claiming  an  incumbrance 
prior  to  the  mortgage,  to  show  that  the  mortgagee  had  notice  of  snch  incumbrance, 
bat  he  is  not  a  competent  witness  to  diow  that  the  mortgage  was  usnrlons  ;  as  the 
efiect  of  his  evidence,  in  the  latter  case,  would  be  to  discharge  his  estate  from  a 
liability  to  tlie  costs  of  the  suit 
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An  official  Mrignoe,  diacUdming  all  interett  in  the  anit,  may  be  diBmwwd  at  the 
hearing,  with  coata  to  be  paid  to  him  by  the  plaintiff ;  but  in  anch  case  he  most 
diaclaun  absolutely,  either  by  hia  anawer  or  at  the  bar. 

The  bill  was  filed  by  the  representatives  of  John  Allen  for 
the  foreclosure  of  a  mortagee  for  a  term  of  years  created 
by  the  defendant,  Wilmot,  in  certain  houses  at  Clerkenwell, 
by  an  indenture,  dated  the  2nd  of  May,  1825;  which  mort- 
gage was  duly  registered.  The  defendant,  W.  Wright,  claim- 
ed an  interest  in  the  same  premises  as  the  assignee  of  an 
equitable  mortgage  by  deposit  of  title  deeds,  alleged  to  have 
been  made  by  Wilmot  to  one  Langdon  in  February,  1821. 
Langdon  having  become  bankrupt  in  1830,  his  official  assignee, 
George  John  Graham,  was  made  a  party  to  this  suit. 

The  defendant,  Wright,  opposed  the  plaintiff's  claim  on  two 
grounds — first,  that  Allen's  security  was  usurious,  part  of  the 
mortgage-money  having  been  retained  by  the  mortgagee;  se- 
condly, that  Allen  had  notice  of  the  defendant's  incumbrance. 

The  cause  now  came  on  for  hearing. 

Mr.  Cooper  and  Mr.  Koe,  for  the  plaintiffs. 

Mr.  Simpkinson,  Mr.  Le  Neve  Foster,  and  Mr.  Bellamy^  for 
the  several  defendants. 

In  order  to  disprove  the  alleged  usury,  by  showing  that  the 
whole  of  the  mortgage-money  had  been  paid  by  Allen  to  Wil- 
mot, the  plaintiff's  counsel  gave  in  evedence  certain  entries 
in  the  books  of  Mr.  Keane,  deceased,  who  was  the  solicitor  of 
Wilmot  at  the  time  of  the  mortgage,  which  were  to  the  effect 
that  he  had  received  the  money  and  paid  it  over  to  Wilmot.  It 
appeared,  that,  by  taking  these  items  into  the  account 
[54*]  between  Keane  and  Wilmot,Keane  •appeared  to  be  to  a 
slight  amount  a  creditor  of  Wilmot ;  by  rejecting  them 
he  was  his  debtor. 

This  evidence  was  objected  to  on  the  ground  that  it  went 
to  discha^e  as  well  as  to  charge  Keane. 
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The  Vice-Chancellor  said,  that  that  made  do  difference 
in  the  application  of  the  general  rule ;  he  also  refered  to  Doe  d. 
Pattesedl  v.  Tiirfwrd.{a)    He  received  the  evidence.[l] 

The  allegation  of  notice  in  the  answer  of  the  defendant, 
Wright,  was  in  these  terms : — "  That  the  said  John  Allen,  at  the 
time  he  took  the  mortgage,  had  actual  or  constructive  notice  of 
his,  the  defendant's  incmnbrance."  In  support  of  this  statement, 
and  also  to  prove  the  usury,  the  defendant,  Wright,  proposed 
to  read  the  evidence  of  Wilmot.  As  to  the  former  point,  Wil- 
mot stated  that  he  had  given  notice  of  his  lien  or  equitable 
mortgage  to  Clark,  the  solicitor  of  Allen,  either  at  the  time  or 
prior  to  Allen's  advancing  the  money. 

The  plaintiff's  counsel  objected: — First,  that  the  statement 
in  the  answer  was  not  sufficiently  specific  to  enable  the  plain- 
tiff to  meet  it  by  evidence ;  and  therefore  no  evidence  could  be 

(a)  3  Barn.  &  Ad.  890.  In  this  case,  MauUt  arguendo,  says — "  Entries  or  ad- 
nuMons  made  by  deceased  persons  are  admissible  to  prove  facts  not  ordinarily 
proreable  by  heanay,  in  two  cases  only :  first,  where  the  entry  or  declaration  is 
against  the  interest  of  the  party  making  it ;  secondly,  where  it  is  made  in  the  regular 
coone  of  business ;  bnt,  in  the  latter  case,  it  is  not  so  much  by  way  of  statement  of 
a  fact  that  it  is  eyidence,  as  because  it  is  part  of  a  transaction  which,  being  proved, 
the  other  parts  are  presumed  from  it."  Upon  which  Parke,  J  .,  says — "  I  agree  in 
the  rule  laid  down ;  but  I  think  that,  in  the  second  case,  a  necessary  and  invariable 
oonnection  of  facts  is  not  required ;  it  is  enough  if  one  fact  is  ordinarily  and  usually 
ooonected  with  the  other." 

[1]  In  Pielenng  t.  BiBhop  of  Ely,  2  Yo.  6l  ColL  C.  C.  249,  there  was  a  dis- 
of  the  rales  of  evidence  relating  to  declarations  in  writing  by  deceased  per- 
I,  made  in  the  ordinary  course  of  business  ;  but  the  Vice.Cbancellor,  Knight 
Brace,  deemed  it  unnecessary,  under  the  circumstances  of  the  case,  to  express  an 
opinion  in  regard  to  the  points  raised  on  the  subject. — ^There  is  the  following  note 
of  the  Reporter,  Ibid.  259,  n.  (A) :  **  The  Reporter  takes  this  opportunity  of  correct* 
ing  an  error  which  appears  in  the  first  marginal  note  to  the  case  of  Clark  v.  "Wilmot, 
ante.  Vol.  I.  p.  53.  [The  American  Ekiitor  had  already  made  the  correction  from  the 
index  to  the  present  yolume.]  In  Moore  v,  Dearden,  M.  T-  1842,  the  Vice-ChanceDor, 
Knight  Bruce,  after  noticing  the  error,  said  that  in  Clark  v.  Wilmot,  he  received  the 
evidence  of  the  entries,  on  the  ground  that,  upon  the  whole,  they  were  against  the  in- 
tsrait  €f  the  party  who  made  them,  and  that  the  mere  circumstance  of  some  portion 
of  them  being  in  the  party's  favour,  would  not  render  the  evidence  inadmissible." 
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read  in  support  of  it ; — ^that  Wilmot'ff  evidence,  however, 
[*56]    on  this  point  could  be  of  little  weight,  inasmuch  *as  it 

was  perfectly  consistent  with  mere  constructive  notice, 
which  was  not  sufficient  as  against  a  registered  mortgage. 
Secondly,  that  Wilmot's  evidence  was,  on  the  ground  of  in- 
terest, inadmissible  to  prove  the  usury. 

The  Vice-Chancellor,  upon  the  first  point,  said  that  though 
the  statement  in  the  answer  was  general,  he  could  not  say  that 
the  defendant  was  precluded  from  giving  evidence  either  of  ac- 
tual or  constructive  notice.  What  weight  would  be  attached  to 
such  evidence  was  another  question.  As  to  the  other  point  he 
was  of  opinion,  that  the  evidence  of  Wilmot  was  receivable  to 
prove  the  notice  to  Allen,  but  not  to  prove  the  usury.  If  usury 
were  not  proved,  the  case  might  take  such  a  turn,  as  that  the 
costs  of  the  suit  might  be  thrown  on  Wilmot's  estate ;  but  if  he 
were  allowed  to  prove  the  usury,  the  plaintiff's  bill  would  be 
dismissed,  and  no  costs  thrown  on  Wilmot's  estate. 

After  The  Vice-Chancellor  had  decided  these  points,  Mr.  Simp- 
kinson  referred  to  Hughes  v.  Gamer^{a)  as  being  coincident 
with  his  Honor's  decision  on  the  first  point. 

Mr.  Bellamy^  for  the  official  assignee,  then  asked  for  his  costs ; 
citing  Woodward  v.  Haddon,{b)  and  Peake  v.  GU^bon,(c)  In 
answer  to  a  question  from  the  Court  whether  his  client  disclaim- 
ed, he  said  he  claimed  by  his  answer  no  interest  other  than  such 
interest,  as  official  assignee,  as  the  Court  might  adjudge  to  him. 

The  Vice-Chancellor  said,  that  this  was  in  effect  claiming 
every  thing  which  by  possibility  he  could,  and  that  if  he  did  not 
disclaim  absolutely,  he  must  remain  before  the  Court ;  but  if  he 
disclaimed  absolutely  at  the  bar,  he  could  have  his  costs  from 
the  plaintiff.[2] 

Mr.  Bellamy  then  disclaimed  absolutely. 

(o)  2  Y.  &  C.  328,  571.  (6)  4  Sim.  606.  (c)  2  Riis.  &.  M.  354. 

[9]  Revened  (Jan.  1843,)  as  to  this  brandi  of  the  case,  by  Lord  I^dhant,  1  FbO- 
lipe,  276.    And  see  S.  P.  AppUhy  v.  Duke,  id.  272 ;  S.  C.  1  Hare,  303. 
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*MiLLER  r.  Gow.  [♦SG] 

1841:  Not.  1&  . 

Where  a  docuxnent  in  the  ponenion  of  the  defendant  is  prodaced  and  read  by  the 
plaintiff  at  the  hearing,  nnder  a  general  order  for  iti  prodnction,  the  defendant  will 
not  be  allowed  to  read  from  Jam  answer  any  statement  in  explanation  or  qualifica- 
tion of  the  document,  (except  as  to  the  pessession  of  it ;)  but  the  Court,  if  necessary, 
win  direct  an  inquiry  on  the  mA^ecL 

CouPLAND  and  Duncan,  commission  merchants  at  Liverpool, 
made  it  part  of  the  usual  course  of  their  business,  to  induce  mer- 
chants and  manufacturers  in  England  to  ship  goods  through 
their  house  at  Liyerpool  to  Remington  &  Co.  of  Bombay.  They 
also  frequently  shipped  goods  on  their  own  account  in  the  names 
of  other  persons.  In  the  course  of  these  transactions,  they  pro- 
cured Crawford  &,  Cq.  of  London,  to  advance  money  to  the  ac- 
tual or  nominal  shippers,  as  the  case  might  be,  on  the  security 
of  the  bills  of  lading,  and  of  the  policies  of  insurance  which  were 
effected  on  the  goods.  On  the  29th  July,  1836,  Gow,  who  was 
a  linen-£ictor  at  Manchester,  received  a  letter  from  his  brother- 
in-law,  Eadie,  who  was  in  the  employment  of  Duncan  6c  Coup- 
land  as  their  clerk  and  book-keeper,  informing  him  that  he  had 
shipped  to  Bombay,  in  Gow's  name,  certain  goods,  for  which 
Gow  would  shortly  receive  £1100  in  bank  post  bills,  which  he 
was  to  indorse  and  transmit  to  him,  Eadie.  On  the  31st  July, 
Gow  received  the  £1100  in  bank  post  bills  from  Crawford  &  Co., 
and  forthwith  indorsed  and  sent  the  bills  to  Eadie.  The  goods 
were  soon  afterwards  sent  to  Remington  &  Co-,  at  Bombay, 
and  in  November,  1836,  a  fiat  in  bankruptcy  issued  against 
Coupland  Sc  Duncan. 

Remington  &  Co.  received  the  goods,  sold  them,  and  remitted 
the  proceeds,  amounting  to  £1823,  in  bills  of  exchange  to  Craw- 
ford &  Co.,  who  not  only  repaid  themselves  thereout  the  sum  of 
£1100,  but  claimed  to  hold  the  surplus  in  part  discharge  of  other 
debts  due  to  them  from  Coupland  &  Duncan. 
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The  bill  was  filed  by  the  assignees  of  Coupland  &  Duncan 
against  Gow  and  Crawford  &  Co.,  praying  for  an  account  of  the 
surplus  proceeds  and  payment.  The  case  made  by  the  bill 
against  Gow  was,  not  only  that  he  was  the  party  legally 
[•57]  •interested  in  the  goods  ;  but  that,  although  he  was  igno- 
rant of  the  use  of  his  name  in  the  first  instance,  yet  he  sub- 
sequently assented  to  it,  and  claimed  a  substantial  interest  in  the 
transaction,  by  charging  the  assignees  with  a  sum  for  commis- 
sion, trouble,  and  risk ;  and  that  he  had  refused  to  assign  to  them, 
without  payment  of  such  commission  :  for  which  reason,  as  they 
contended,  he  was  liable  to  the  costs  of  the  suit. 

The  bill  having  been  amended,  with  a  view  to  strengtlien 
the  case  against  the  defendant  Gow,  he,  by  his  answer  to 
the  amended  bill,  stated,  that  having  heard,  since  the  bankrupt- 
cy of  Coupland  &  Duncan,  that  Messrs.  Remington  &  Co.  in- 
tended to  remit  the  proceeds  of  the  goods  in  cotton,  and  being 
apprehensive  that  the  liabilities  he  was  under  by  reason  of  his 
name  being  used,  might  thereby  be  increased,  he,  for  the  mere 
purpose  of  protecting  himself  and  not  with  any  orher  view, 
wrote  and  prepared  to  send  to  Remington  &  Co.,  a  letter  dated 
the  24th  May,  1837.  [Then  followed  the  letter,  verbatim,  in 
which  he  spoke  of  Ai^  shipment,  and  stated  that  he  had  never  au- 
thorized any  remittance,  except  by  bills  at  the  best  exchange  of 
the  day,  and  that  he  repudiated  all  investments  in  cotton.]  The 
defendant  then  proceeded  to  state,  that  he  sent  a  letter  to  Craw- 
ford &  Co.,  dated  the  25th  of  May,  1837,  by  which  he  informed 
them  of  having  written  to  Remington  ik,  Co.,  and  in  which  he 
inclosed  a  copy  of  his  letter  of  the  24th  May.  He  then  stated, 
that,  having  afterwards  heard  that  Remington  &  Co.  had  aban- 
doned their  intention  of  remitting  the  proceeds  in  cotton,  he  did 
not  send  them  the  before-mentioned  letter  of  the  24th  of  May. 
In  a  subsequent  part  of  the  answer  he  alleged  as  follows:— 
"And  this  defendant  says,  that  be  has  now  in  his  possession  or 
power,  a  copy  of  his  said  letter,  dated  the  24th  day  of  May, 
1837,  and  addressed  but  not  sent  to  the  said  Messrs.  Remington 
Sl  Co.,  and  also  a  copy  of  this  defendant's  said  other  letter 
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to  the  said  Messrs.  Crawford  &  Co.  'bearing  date  the    [*&8] 
25th  day  of  May,  1837,  to  which  last-mentioned  letter  ^ 
copy  of  the  said  letter  of  the  24th  of  May,  1837,  was  annexed, 
as  hereinbefore  in  that  behalf  is  mentioned;  which  several 
last-mentioned  letters  this  defendant  has  hereinbefore  set  forth." 

Upon  the  admission  contained  in  this  paragraph,  the  plaintiffs 
moved  for  and  obtained  the  usual  order  for  the  production  of 
the  copies,  6cc.,  of  letters  of  the  24th  and  25th  May,  1837. 

nrhe  cause  now  came  on  for  hearing. 

Mr.  Swanstan^  Mr.  Long,  and  Mr.  Roli,  for  the  plaintiff. 

Mr.  Simpkinsony  and  Mr.  Bacon,  for  the  defendant  6ow. 

Mr.  Teedj  and  Mr.  Wigram,  for  the  defendants  Crawford 
&Co. 

The  plaintiff's  counsel,  in  support  of  their  case  against  Gow, 
read  the  copy  of  the  letter  of  the  24th  May,  1837,  which  had 
been  produced  under  the  order. 

The  defendant  Gow's  counsel  contended,  that,  this  document 
being  read,  all  the  circumstances  mentioned  in  the  answer  in 
connexion  with  it  should  be  read ;  more  especially  as  the  clause 
in  the  answer  in  which  the  possession  was  admitted,  and  on 
which  the  order  for  production  was  founded,  specifically  refer- 
red to  the  circumstances  under  which  the  letter  was  written. 
[Tlie  Vice-Chancellor, — Certainly  the  reference  is  carried  far- 
ther than  usual.  There  is  a  specific  reference  to  specific  cir- 
cumstances relating  to  a  particular  document.  It  is  a  hard 
state  of  things,  if  the  defendant  is  not  to  be  allowed  to  explain 
this  document,  which  he  may  never  have  an  opportunity  of  ex- 
plaining in  any  other  way ;  and  which,  in  fact,  he  has  explain- 
ed in  his  answer.  But,  the  question  is  whether  there  is  any 
distinction  in  principle  between  a  general  and  specific  refer- 
ence.] 


69  CASES  IN  CHANCERY. 


1841.— MiUer  t.  Gow. 


[*69]  *The  plaintiff's  counsel — ^We  read  no  part  of  the  answer 
relating  to  this  document,  except  with  reference  to  the 
possession  of  it.  The  defendant,  therefore,  is  not  entitled  to  read 
any  passage  in  the  answer  relating  to  this  document,  except  per- 
haps such  as  may  qualify  the  possession  or  right  of  production : 
Taylor  v.  8alm(m.{a) 

Thb  Vice-Chancellor. — The  practice  at  law  is  clearly  es- 
tablished, that,  when  an  answer  is  used,  the  whole  must  be  read. 
It  is  different  in  this  Court ;  but  the  rule  here  is,  that  you  cannot 
in  reading  sever  parts  that  in  substance  are  connected  together. 
When,  however,  a  document  is  produced  from  the  custody  of 
the  clerk  in  court  under  a  bill  for  relief,  the  plaintiff  is,  I  appre- 
hend, entitled  to  use  it,  without  reading  that  part  of  the  answer 
which  precedes  the  admission  of  the  possession  of  the  document 
I  cannot  conceive  this  rule  to  be  likely  in  any  case  to  produce 
practical  inconvenience,  because  the  Court  may  look  at  the  whole 
answer,  if  not  as  evidence,  yet  as  that  which  may  regulate  its 
discretion  with  respect  to  the  further  investigation  of  particular 
facts.  I  shall  not  break  through  the  general  rule  in  this  case, 
but  shall  admit  the  document  in  evidence,  simply  as  coming  out 
of  the  defendant's  possession.  The  defendant,  however,  will  be 
entitled  to  suggest  for  the  consideration  of  the  Court,  as  fit  sub- 
jects for  inquiry  at  least,  any  circumstances  affecting  the  docu- 
ment, which  may  appear  on  the  face  of  it  or  are  stated  by  the 
answer.[l] 

(a)  3  Myl.  &  Cr.  422. 

[1]  BartUtt  y.  Qillard,  3  Run.  149.  Davi»  y.  SpwUng,  1  Rivi.  &  M.  61. 
NierBt  y.  Bunn,  5  Sim.  225.  Smith  y.  Dukt  of  Beaufort,  1  Hare,  524.  Cormap  r. 
Haytoard,  ante,  33. 
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•Ryan  v,  Daniel.  [•60] 

1841 :  Not.  ISth. 

Two  yoang  olBcen  in  th6  army  sign  and  hand  over  to  each  other  certain  documents, 

by  which  each  charges  hie  real  and  penonal  eetato  with  J61000  in  favoar  of  the 

other,  in  caee  the  other  ehoiild  rarriTe  him ;  the  inducement  for  this  nndertaking, 

aeegpreied  on  each  instmment,  being  that  the  other  had  by  an  instrument  of  even 

date,  left  the  writer  the  same  sum  m  case  the  writer  should  sunrive  him.      The 

officers  soon  afterwards  separate,  and  after  the  lapse  of  many  yean,  agree  to  can-. 

eel  the  engagement,  bat  die  before  the  mode  of  cancehnent  is  definitively  settled  >— 

Held,  thai  taking  into  consideration  the  circumstances  under  which  the  instruments 

were  made,  and  the  ntnation  in  life  of  the  parties,  the  survivor  had  no  purely 

equitable  daim  which  he  could  enforce  against  the  estate  of  the  other. 

Qumre,  whether  he  had  a  legal  claim,  and  whether,  if  legal  originally,  it  was  not 

legally  cancelled. 

John  Bourke  Rtan  and  Nicholas  Charles  Daniel,  being  in 
the  Horse  Guards  in  1792,  drew  up  and  gave  to  each  other  coun- 
ter memorandums  of  the  same  date  and  form,  except  that  the 
document  in  each  party's  respective  possession  contained  the 
name  and  signature  of  the  other  party. 

The  document  which  was  the  subject  of  the  present  suit  was 
in  the  following  form : — 

Brighton,  Vmh  June,  1799. 
In  case  I  die  before  John  Bourke  Ryan,  Esq.,  I  hereby  charge 
all  my  real  and  personal  property  with  the  sum  of  £1000,  to  be 
paid  immediately  after  my  decease  by  my  executor,  he  having, 
by  a  writing  of  the  same  date,  left  me  the  same  sum  in  case  I 
riiould  survive  him. 

(Signed)    Nicholas  Charles  Daniel. 
Witness,  J.  Hoskings. 

Soon  after  this  transaction  the  parties  separated,  and  never  af- 
terwards met. 

In  1828,  R3ran  wrote  a  letter  to  Daniel  dated  the  13th  Decem- 
ber in  that  year,  in  the  following  terms : 

^  Dear  Sir, — ^There  exists  an  engagement  entered  into  by  you 
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in  my  possession,  d&c."  (describing  it :)  '<  a  similar  contract  you 
possess.  I  would  either  cancel  this  undertaking,  or  hare  the  bu- 
siness arranged  in  a  more  legal  form.  I  trust  we  may  live  seve- 
ral years,  but  we  should  avoid  litigation.  I  shall  be  in 
[*61]  town  in  February,  when  the  matter  *may  be  settled. 
Your  answer  to  this  will  be  my  guide.  I  remain, 
yours,  &c.,  J.  B.  Ryan." 

In  answer  to  this  letter,  Daniel  wrote  a  letter  to  Ryan,  dated 
the  11th  of  January,  1829,  in  which  he  assured  Ryan  that  he 
was  equally  anxious  with  himself  to  put  an  end  to  the  engage- 
ment, and  deprecated  the  notion  of  their  respective  executors 
being  involved  in  litigation.  He  also  stated  that  he  would  send 
the  document  in  his  possession  to  his  solicitor  in  town,  and  pro- 
posed that  some  deed  of  relinquishment  should  be  executed. 
He  at  the  same  time  wrote  a  letter  to  his  solicitor,  Mr.  Vi/ater- 
man,  in  which,  after  stating  what  had  occurred,  he  expressed 
himself  thus : — "  He  (i.  e.  Ryan)  will  call  on  you  to  settle  a  deed 
of  relinquishment.  When  he  signs  his  parr,  send  it  to  me,  and 
I  will  sign  mine."  The  following  paragraph  was  added  by 
way  of  postscript.  "  As  I  have  a  great  reliance  on  you,  I  send 
you  the  agreement,  which  you  may  give  him  on  getting  mine." 
The  document  was  inclosed  in  the  letter. 

Ryan  received  Daniel's  letter,  but  never  called  at  Mr.  Water- 
man's ofBce,  and  nothing  further  took  place  between  the  par- 
ties.   Daniel  died  in  May,  1833,  and  Ryan  in  December,  1835. 

The  bill  was  filed  in  Trinity  Vacation,  1838.  by  Mary  Ryan, 
administratrix  with  the  will  annexed  of  John  Bourke  Ryan, 
against  George  R.  Daniel,  devisee  of  the  real  estates  and  execu- 
tor of  Nicholas  Charles  Daniel,  and  it  prayed  that  the  agreement 
of  the  12th  June,  1799,  might  be  specifically  performed,  and 
that  the  sum  of  £1000  thereby  secured,  might  be  paid  to  the 
plaintiff  out  of  Daniel's  estate.  The  defendant  admitted  assets, 
but  submitted  that  he  was  not  liable  to  pay  this  demand. 

Mr.  Purvis  and  Mr.  Stephenson  for  the  plaintiff.— This 
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*is  a  contact  which  ought  to  be  performed.  Supposing  [*62] 
eyen  that  it  is  a  wager,  it  is  good  in  law,  unless  public 
policy  or  some  statute  renders  it  bad,  which  is  not  the  case 
here.  It  may,  indeed,  be  urged  that  these  documents  give  an 
interest  to  one  party  to  destroy  the  other,  but  the  same  objection 
might  be  made  to  a  settlement,  in  which  the  most  important 
interests  in  life  are  made  to  depend  on  such  contingencies.  No 
one  doubts,  that  if  an  estate  is  limited  to  A.,  with  remainder  to 
B.,  but  if  B.  die  in  the  lifetime  of  A.,  then  to  C,  the  remainder 
to  C.  is  good.  Agreements  to  divide  property,  which  may  come 
to  persons  on  a  contingency,  have   been  frequently  supported  ; 

Wethered  v.   Weihered^{a)   Hyde  v.    Whitejlfi)   Harwood  v. 

Tooke,{c)  Beckley  v.  Neti?land,{d)  and  that  wagers  may  be  legal 
is  evident  from  Hussey  v.  Crickett,{e)  Lord  March  v.  Ptgot,{/) 
Oood  V.  Elliot,{g)  It  is  submitted;  that  the  agreement  is  not 
put  an  end  to  by  the  correspondence.  Both  parties  wish  to  re- 
linquish it,  but  Daniel  wishes  to  do  so  in  a  more  legal  form 
than  is  su^ested  by  the  other.  He  does  not  accept  the 
other's  terms,  that  is  to  say,  mutual  cancelment,  but  he  pro- 
poses a  deed  of  relinquishment,  and  directs  his  attorney  not  to 
seek  out  the  other  party,  but  to  wait  till  he  calls. 


The  Tice-Ghancellor. — If  a  legal  debt,  still  subsisting, 
was  created  by  this  document,  the  Court  might  be  bound  to 
give  effect  to  it ;  but  I  am  not  satisfied  that  a  legal  debt,  not 
egally  extinguished,  was  created.  The  question  then  is, 
whether  this  is  such  a  demand  as  a  court  of  equity  will  give 
effect  to,  the  debt  not  being  legal.    I  am  of  opinion  that  it  is 

not. 
[*63]       *Tbe  documents  bear  upon  the  face  of  them  every  mark  of 

improvidence.  Without  reference  to  change  of  circumstan- 
marriage,  childreq,  or  diminution  of  fortune,  they  were  execu- 


(a)  2  Sim.  183. 
(6)  5  Sim.  534. 
ie)  3  Sim.  193. 
{(t)  2  P.  W.  183. 


(e)  3  Camp.  168. 
(/)  5  Burr.  3603. 
(^)  3  T.  R.  693. 


68  CASES  IN  CHANCERY. 


184l^R78n  T. 


ted  in  1799  by  gentlemen  in  the  anny,  who  afterwards  lost 
sight  of  each  other.  It  is  a  remarkable  circumstance,  that,  in 
each  of  these  papers,  the  word  "  left"  occurs.  I  am  not  satisfied 
that  they  were  meant  as  contracts,  in  the  legal  or  equitable  mean- 
ing of  the  term.  Speaking  as  a  lawyer,  I  am  not  satisfied  that 
the  instruments  were  not  testamentary.  On  that,  howeyer,  it  is 
not  necessary  to  give  an  opinion. 

Looking  at  the  circumstances  of  the  case — ^the  time  of  the 
transaction,  the  age  of  the  parties,  and  the  condition  in  society 
in  which  these  gentlemen  stood,  and  looking  at  their  correspond- 
ence, which  took  place  at  a  remote  time  subsequently,  in  which 
one  offers  to  relinquish  the  claim  or  have  it  completed  in  legal 
form,  and  the  other  expresses  his  willingness  to  relinquish  it,  I 
think  it  impossible  that  a  court  of  equity  can  treat  it  as  an  equit- 
able debt,  if  it  is  not  a  legal  one.  If,  on  the  other  hand,  it  is  a 
legal  debt  not  legally  cancelled,  it  may  be  my  duty  to  give  effect 
to  it,  by  directing  payment  of  it  out  of  the  assets.  I,  therefore, 
propose,  subject  to  the  observations  of  the  defendant's  counsel, 
to  retain  the  bill  for  twelve  months,  with  liberty  to  the  plaintiff 
to  bring  an  action.[l] 

Mr.  Boteler  and  Mr.  Wilcock,  for  the  defendant. — ^The  bill 
should  be  dismissed  with  costs.  If  this  document  is  testament- 
ary, it  has  not  been  proved  as  such.  If  it  is  not  testamentary,  it 
is  in  form  either  a  wager,  or  a  contract  for  a  life  insurance,  in 
which  the  party  assuring  had  no  interest.  But,  in  truth,  the 
contract,  such  as  it  is,  is  at  an  end ;  for  Daniel's  answer  is  clear 
as  to  his  intention,  that  it  should  be  put  an  end  to,  and  the  other 
says,  "Your  answer  shall  be  my  guide."  Supposing, 
[*64]    however,  the  ^contract  not  to  be  at  an  end,  as  far  as  the 

[1]  It  Menu,  that  a  contract  under  aea],  between  two  broihen,  by  which  one  of  them, 
for  a  fur  and  valuable  consideration,  agrees  that  when  he  shall  obtain  possesrion  of 
land,  expected  to  be  devised  to  them  by  their  father,  he  will  convey  it  to  the  other,  « 
not  contra  bo7io9  morett  and  he  may  support  an  action  of  covenant  at  law,  or  it 
may  be  enforced  specifically  m  a  court  of  equity.  Lewis  y.  Madiwn,  1  Munf.  (Va.) 
Kep.  303. 
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intentions  of  the  parties  were  concerned,  the  question  will  be^ 
whether  it  is  consistent  with  public  policy,  that  two  officers 
should  wager  the  life  of  one  against  that  of  the  other.  In  the 
cases  which  have  been  cited,  the  position  of  the  parties  was  difi* 
ferent    The  Court  will  leave  the  party  to  her  legal  remedy. 

The  Vice-Chancellor. — ^I  have  said  that,  in  my  opinion, 
the  plaintiff,  unless  she  is  a  legal  creditor,  has  no  equity.  But 
a  legal  creditor  proceeding  against  assets,  has  a  right  here, 
whether  the  assets  are  admitted  or  not,  especially  where  the 
instrument  purports  to  charge  the  real  estate.  A  case  of  alleged 
legal  debt  may  be  so  clear  as  to  warrant  the  court  in  acting  on 
the  existence  of  non-existence  of  the  debt,  as  a  matter  establish- 
ed. On  the  present  question  of  legal  debt  I  have  an  impression ; 
but  I  cannot  say  that  the  matter  is  so  perfectly  plain  and  clear 
as  to  warrant  me  in  disposing  of  the  question,  as  if  this  were  not 
a  legal  debt.  I  do  not  think  I  can  prevent  the  plaintiff  from 
establishing  her  debt  at  law,  if  she  can. 

RcTAor  the  biU  for  twelve  monthi,  with  Uberty  to  bring  aa  aetion  in  the  uraal  way. 
And  if  the  plaiatiflT  dial!  bring  an  action  within  aiz  weeks  from  this  day,  let  the  de- 
fendant, fo  the  purpoM  of  neh  action,  admit  that  the  aetion,  was  bronght  on  the  day 
the  faOl  waa  Sled. 


•ScAwiN  V.  ScAwm.  [*6S] 

1841 :  Nov.  19th. 

Hm  porchaae  by  a  lather,  of  oharea  in  a  joint  stock  bank,  in  the  name  of  his  son, 

held,  under  the  circumstances,  not  to  be  an  advancement  for  the  son. 
Evidence  of  declarations  coupled  with  acts. 
Parol  evidence  as  to  the  intentions  of  a  testator  by  the  attorney  who  made  the  mSL 

In  February,  1830,  a  joint  stock  banking  company  was  form- 
ed at  York,  and  by  the  deed  of  settlement  it  was  provided  that 
the  capital  should  consist  of  50,000  shares  of  £100  each,  and 
that  no  person  should  hold  more  than  lOD  shares,  till  the  an- 
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nual  meeting  in  1831,  at  which  time  the  number  of  shares  tena- 
ble by  each  share-holder  should  be  increased  to  200.  There 
was  also  a  stipulation  that  the  number  of  shares  subscribed  for, 
or  holden  by  each  holder,  should  be  written  opposite  his  name, 
and  a  certificate  delivered  to  him  as  to  the  number  of  shares 
holden  by  him,  which  should  be  evidence  of  the  number  of 
shares  so  holden  by  him. 

The  plaintiff  subscribed  100  shares  in  his  own  name,  and  60 
shares  in  the  name  of  his  son ;  and  he  paid  the  deposits  and 
calls,  not  only  on  the  100  shares,  but  the  50  shares.  The  last 
call  was  in  May,  1835. 

On  the  occasion  of  this  subscription,  the  certificates  of  the 
two  classes  of  shares  were  delivered  to  the  plaintiff;  and  he  re- 
ceived the  dividends  on  both,  without  any  interference  on  the 
part  of  the  son,  until  the  2nd  June,  1837.  Soon  after  that  time 
the  son  died,  having  made  his  will,  by  which  he  appointed  bis 
wife,  the  defendant  Sarah  Scawin,  his  executrix,  but  took  no 
notice  of  the  shares. 

The  plaintiff  filed  his  bill  against  Sarah  Scawin  and  the  bank, 
praying  a  transfer  to  him  of  the  50  shares,  on  the  ground  that 
they  were  purchased  by  the  plaintiff  in  the  name  of  his  son,  in 
the  character  of  trustee  for  the  plaintiff. 

The  bill  put  in  issue,  and  the  plaintiff  proved  by  the  evidence 
Df  his  daughters,  various  admissions  by  the  son,  in  his  lifetime, 

that  the  60  shares  were  not  his,  but  his  father's. 
[*66]  The  defendant's  counsel  read  the  evidence  of  *Bames, 
the  secretary  of  the  bank,  to  show  that,  when  the  certifi- 
cates were  delivered  to  the  plaintiff,  no  direction  was  given  by 
the  son  that  the  dividends  should  be  paid  to  the  father-  They 
also  tendered  in  evidence — first,  a  simple  declaration  by  the  son, 
that  he  had  50  shares  in  the  York  bank,  and  thought  he  could 
not  mend  himself ;  Grey  v.  Grey^{a)  Sidmouth  v.  Sidmouth  ;(6) 
this  was  rejected  :  secondly,  declarations  to  the  same  effect,  ac- 
companied with  an  offer  of  sale  of  the  shares ;  this  was  received : 

(d)  9  Swanst.  594 ;  see  3  Vm.  &  B.  59.  <5)  9  Bmt.  449. 
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and  thirdly,  the  evidence  of  the  attorney  who  made  the  son's 
will,  stating  the  testator's  intention  to  bequeath  the  50  shares 
with  the  rest  of  his  property ;  this  was  received  with  some  hesi- 
tation. 

Mr.  SimpkiHsartj  and  Mr.  Wilbrdham,  for  the  plaintiff,  con- 
tended, that,  independently  of  the  admissions,  the  circumst^mces 
of  this  case  were  inconsistent  with  the  notion  of  any  intended 
advancement  to  the  son. 

Mr.  Swanston,  and  Mr.  Beales,  for  the  defendant,  Sarah 
Seawin. — The  purchase  of  the  shares  in  the  name  of  the  son 
was  presumptively  an  advancement,  and  the  payment  of  the 
calls,  and  the  possession  of  the  certificates  by  the  father,  are  not 
circumstances  sufficient  to  rebut  that  presumption.  The  pay- 
ment of  calls  was  merely  paying  the  price  of  the  shares,  and  the 
possession  of  the  certificates  is  only  the  possession  of  the  title- 
deeds.  The  receipt  of  dividends  has  the  same  legal  effect. 
[The  Vice- Chancellor — Upon  the  principle  laid  down  in  Mer- 
less  V.  Pranklin^a)  the  receipt  of  dividends  by  the  father  is  a 
circumstance  in  his  favour,  though  not  conclusive.]  The  ques- 
tion here  is,  on  which  side  the  weight  of  evidence  preponderates. 
On  the  side  of  the  plaintiff,  two  of  the  witnesses  are  his 
daughters,  who  may  become  entitled  to  receive  the  shares. 
On  the  'other  side,  the  witnesses  are  wholly  disinterested.  [*67J 
Besides,  the  subsequent  declarations  and  subsequent  acts 
in  fitvour  of  the  father,  will  not  give  the  father  a  title  which  he 
had  not  at  the  commencement  of  the  transaction.  Now,  here 
the  certificates  were  delivered  without  any  direction  on  the  part 
of  the  son.  On  the  other  hand,  in  Sidmouth  v.  Stdmouthj  the 
son  went  and  delivered  the  dividends  to  the  father,  and  the 
Court,  in  its  judgment,  dwelt  very  much  on  that  circumstance. 

Mr.  WUham,  for  the  bank. 

Mr.  Simpkinsan,  in  reply,  was  stopped  by  the  Court 

(o)  1  Swaost.  13. 
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The  Vice-Chancellor. — If  I  decided  in  favour  of  the  de- 
fendant I  should  hold  that  a  father  could  in  no  case  make  his 
son  a  trastee  for  him.  It  is  settled  that  a  purchase  by  a  father 
in  the  name  of  his  son,  is  prima  facie  an  advancement  of  the 
son.  The  presumption  is  so,  but  of  course  this  presumption  may 
be  rebutted.  The  father  may  certainly,  even  in  cases  where  the 
doctrine  of  advancement  is  held  to  take  place,  receive  the  title- 
deeds  and  the  dividends ;  but  although  those  circumstances  may 
exist  in  such  cases,  yet  they  are  circumstances  in  favour  of  the 
father,  especially  where  the  son  is  adult.  Mr.  Swanston  inge- 
niously calls  the  pa3rment  of  calls  the  price  of  the  shares ;  but 
I  must  confess  I  think  the  subsequent  payment  of  calls  carries 
the  case  farther  than  the  mere  payment  of  the  price  at  the  time 
of  the  purchase  would  do. 

Now,  what  is  the  evidence  on  the  other  side  ?  Nothing,  except 
that  the  son  quarrelled  with  the  father,  and  offered  to  sell  the 
property,  which  for  want  of  the  certificates  he  could  not  have 
done,  and,  further,  that  he  made  his  will  intending  to  leave  the 
shares  to  his  wife.  These  facts  are  to  be  received  in 
[*68]  evidence,  no  doubt ;  but  they  are  'not  of  equal  weight 
with  facts  and  declarations  against  his  own  interest ; 
and  although  general  declarations  are  not  altogether  satisfactory, 
and  I  receive  them  with  great  caution  ;  yet,  when  I  look  at  the 
nature  of  this  transaction,  and  the  amount  of  the  property,  it  is 
impossible  for  me  to  refuse  to  give  credit  to  the  declarations  of 
the  son,  which  have  been  proved  on  the  part  of  the  father ;  and 
there  is  nothing,  in  my  opinion,  on  the  other  side  sufficient  to 
counteract  the  effect  of  those  declarations.  Therefore,  according 
to  the  known  law  on  the  subject,  I  think  it  quite  consistent  with 
the  positions  laid  down  by  Lord  Eldon  to  say,  that  I  am  bound 
in  this  case  to  hold  the  son  a  trustee  for  the  father.[l] 

[1]  Oae  Boiaed  of  a  copyhold  estate  for  the  joint  lives  of  himself  and  J.,  and  the 
survivor, suironden  it  to  the  Lord, and  takes  a  new  ([[rant  for  the  joint  livesof  himself, 
J.  and  W.,  the  snrrenderor's  son,  and  the  longest  liver  of  them.  It  was  held  under 
the  circumstanees  of  the  case,  that  this  was  intended  to  be  aa  advaneemest  for  W. 
SktaU  V  SktttU,  3  Yo.  &  Coll.  C.  C.  9.  See  further,  HiU  v.  ChmmM^  1  Beav.  554. 
Prmircrtf  T.  Pranktrd^  1  Sim.  &  Sto.  I. 
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His  Honor  afterwards  observed,  in  disposing  of  the  costs,  that 
the  bank  need  not  have  been  made  a  party. 


Witty  v.  Marshall. 

1S41 :  "^fn,  20di. 

A  fallMT,  by  w31,  dinctod  that  hk  Mm  ihoakl  be  brought  np  by  eertain  peiMM 
whom  he  named  guardians,  in  the  Roman  Catholic  faith.  The  fortune  left  to  the 
child  by  the  futher  was  very  mnall*  and  he  was  maintained  alternately  by  Roman 
Catholie  and  Protestant  niatioiis,  without  any  interference  on  the  part  of  the  ipiar- 
dians,  fill  he  was  about  fifteen,  when  the  Protestant  relation  with  whom  he  lived 
died.  It  appeared,  that  he  bad  been  brought  up  principally  as  a  Protestant ;  and  it 
was  alleged  that  he  preferred  the  Protestant  £uth.  The  Court,  under  the  special  cir- 
cumstances of  the  case,  undertook  to  see  the  infant  befoie  making  an  order  as  to  the 
mode  of  his  education  and  maintenance. 

William  Witty,  by  his  will,  gave  all  his  personal  estate 
upon  certain  trusts,  for  the  benefit  of  his  two  sons,  Nicholas  and 
WiUiam,  and  directed  as  follows  : — "  Whereas  I  am  desirous 
that  my  said  sons,  Nicholas  and  William,  and  all  other  such 
children  as  my  wife  may  be  pregnant  with  at  my  death,  should 
be  educated  in  the  Roman  Catholic  faith,  in  which  I  live,  and 
which  I  believe  to  be  the  true  faith ;  now  I  hereby  constitute 
and  appoint  my  wife,  Jane  Witty,  and  my  brother  Richard 
Witty,  and  Robert  Henry  Anderswi,  to  be  the  guardians  of  my 
said  children  ;  and  I  enjoin  the  said  Jane  Witty,  Richard 
Witty,  and  *R.  H.  Anderson  to  cause  my  two  sons  to  be  [*69] 
educated  in  the  Roman  Catholic  faith." 

The  testator  survived  his  son  Nicholas,  and  died  in  1827'. 
His  son  WiUiam  was  bom  on  the  19th  June,  1826,  about  a  year 
before  his  father's  death.  After  his  father's  death,  he  remained 
under  the  care  of  his  mother,  who  was  a  Protestant,  and  who 


69  CASES  IN  CHANCERY. 


1841.— Witty  T.  Manball. 


afterwards  married  a  Mr.  Sherwood,  until  her  death,  which 
took  place  iD  1831.  He  was  then  removed  to  the  care  of  Mrs. 
Conyers,  his  paternal  aunt,  a  Roman  Catholic,  and  remained 
with  her  till  her  death  in  1834,  when  he  was  taken  into  the  fam- 
ily of  Mr  Dickon,  his  maternal  grandfather,  who  was  a  Protes- 
tant, and  continued  to  live  with  Mr.  Dickon  till  April,  1841, 
when  Mr.  Dickon  died. 

It  appeared  that  the  whole  property  which  the  infant  Wil- 
liam Witty  was  entitled  to  under  his  father's  will,  amounted  to 
no  more  than  £65.  Under  the  will  of  Mr.  Dickon,  he  was  enti- 
tled to  £2,000 ;  and,  under  that  of  his  step-father,  Mr.  Sherwood, 
lately  deceased,  to  £300. 

The  question  was,  in  what  religious  faith  the  infant  was  to 
be  brought  up,  regard  being  had  to  the  strict  injunctions  con- 
tained in  his  father's  will  on  the  one  hand,  and  the  degree  of 
education  which  he  had  already  received  on  the  other  hand; 
and  it  was  suggested  that  consideration  should  be  given  to  the 
benefits  which  he  had  received  under  the  wills  of  his  Protes- 
tant relations,  compared  with  the  small  amount  of  fortune  which 
he  had  derived  from  his  father. 

With  respect  to  education,  it  did  not  appear  in  what  manner  he 
had  been  instructed  while  with  Mrs.  Conyers ;  but  he  was  then 
of  very  tender  years.  It  was,  however,  in  evidence,  that,  while 
at  Mr.  Dickon's  he  read  the  Bible  daily,  both  in  the  morning  and 
the  evening,  to  his  aunt,  Miss  Dickon,  the  daughter  of  Mr. 
Dickon ;  and  was  in  the  habit  of  going  with  her  occasionally 
to  church,  and  at  other  times  to  a  Presbyterian  Chapel ; 
[•70]  the  Dickons  lieing  nominally  •members  of  the  Church 
of  England,  but  inclined  to  Presbyterian  notions. 

It  appeared  that  Richard  Witty,  who  was  a  Roman  Catholic, 
never  interfered  in  the  guardianship,  and  died  some  time  since. 
Anderson,  who  was  also  a  Roman  Catholic,  took  no  part  in  the 
education  of  his  ward,  until  after  the  death  of  Mr.  Dickon,  and 
the  occasion  of  Miss  Dickon's  marriage  with  Mr.  Marshall, 
when  that  lady,  having  proposed  to  place  the  infant  at  school 
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with  a  clergyman  of  the  Church  of  England,  Anderson,  as  the 
surviving  testamentary  guardian,  objected  to  the  plan. 

A  petition  was  now  presented  to  the  Court,  praying  a  refer- 
ence to  the  Master  to  ascertain  the  particulars  of  the  infant's 
fortune,  and  to  settle  a  sum  for  his  maintenance,  and  to  approve 
of  a  proper  scheme  for  his  education.  On  the  hearing  of  the 
petition,  several  affidavits  were  read  stating  the  above  fiicts. 
It  was  also  stated  at  the  bar,  that  the  infant  had  expressed  a 
strong  desire  to  be  brought  up  in  the  Protestant  faith. 

Mr.  Swatiston  and  Mr.  Cole,  for  the  petition,  contended,  that 
if  the  guardians  had  been  desirous  of  carrying  the  father's 
wishes  into  execution,  they  ought  to  have  taken  earlier  steps  to 
have  the  in&nt  brought  up  in  the  Roman  Catholic  faith ;  that 
though  no  doubt  the  Court  would  be  anxious  to  attend  to  a 
fiither's  wishes  as  to  the  education  of  his  child,  yet  here  the 
exercise  of  the  jurisdiction  of  the  Court  would  depend  on  an- 
other principle,  namely,  regard  to  the  party's  substantiiil  and 
permanent  welfare :  that  a  change  of  faith,  at  the  age  at  which 
the  infant  had  arrived,  would  be  most  injurious  to  his  religious 
and  moral  habits,  and  might  ultimately,  lay  the  foundation  of 
scepticism ;  and  that,  in  this  case,  though  the  infant  might  be 
no  theologian,  (and  it  was  not  probable  he  should  be  so,)  yet  he 
was  evidently  a  person  of  determined  habits  and  princi- 
ples ;  *and  it  would  be  dangerous  to  attempt  to  shake  [*71J 
those  principles.  They  referred  to  Lyons  v.  Blenkin.{a) 
They  also  commented  on  the  state  of  the  infant's  fortune. 

Mr.  Smythe,  for  Mrs.  Marshall. 

Mr.  Spence  and  Mr.  James  Russell,  for  Mr.  Anderson. — ^The 
degree  of  fortune  which  the  infant  may  have  from  certain  rela- 
tions, ought  not  to  be  taken  in  account  in  a  question  of  this 
nature.    In  Talbot  v.  Lord  Shrewshury,{h)  the  observations  of 

(«)  Jaeob,  245. 

ih)  Law  Joarnal,  N.  S.  Vol.  9,  p.  125.    [S.  C.  4  Myl  &  Cr.  673,  ohed  ti^ra,  p 
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Loid  CMenham  on  that  subject  are  veiy  pointed.  Mr.  Ander- 
son was  perfectly  justified  in  not  interfering  in  the  education  of 
the  infant  during  the  lifetime  of  Mr,  Dickon ;  for,  had  be  done 
otherwise,  he  might  have  been  the  means  of  injuring  the  tempo- 
ral prospects  of  the  infant ;  and  he  might  fairly  consider  the  infimt 
too  young,  antecedently  to  the  present  time,  to  have  his  attention 
directed  to  the  peculiar  faith  which  he  was  to  profess.  Mr.  An- 
derson, however,  is  perfectly  willing  to  leave  the  question  to  the 
decision  of  the  Court. 

The  counsel  for  all  parties  expressed  a  wish,  that  the  Yice- 
Chancellor  would  see  the  youth,  and  ascertain  from  him  person- 
ally,  what  his  inclinations  were  on  the  subject  of  religious  faith. 

The  Vice-Chancellor. — ^This  is  a  case  in  which  there 
must  be  a  reference  of  some  kind.  If  the  infant  has  a  legal 
guardian,  and  it  is  probaUe  he  has,  it  is  not  suggested  that 
any  odier  person  than  Mr.  Anderson  fills  that  character.  The 
infanf  s  surviving  parent,  and  who  was  one  of  his  guardians, 
appears  to  have  died  while  he  was  under  six  years  of  age. 
Whether  Richard  Witty,  the  other  guardian,  was  or  was  not 
living  at  that  time,  does  not  appear ;  but  he  is  now  dead, 
[*72]  and  it  is  not  suggested  that  *he  ever  interfered  in  tfie  care 
or  educati<m  of  the  infant.  As  to  Mr.  Anderson,  he  never 
appears  till  this  year  to  have  interested  himself  in  the  eare  «r 
education  of  the  in&nt ;  and  the  will,  so  far  as  it  relates  to  the 
guardianship,  appears,  in  a  great  degree,  from  1831  to  the  death 
of  Mr.  Dick<m,  to  have  been  practically  a  dead  letter.  Neverthe- 
less, such  rights  and  powers  as  belong  to  the  legal  guardianship, 
may  yet  be  exercised  by  Mr.  Anderson.  If  he  is  still  the  legal 
guardian,  there  is  no  reason  to  suppose  that  he  has  deprived 
himself  of  his  legal  rights  and  powers.  In  a  case,  however,  in 
which,  for  a  long  course  of  years,  the  infant's  education  has 
devolved  upon  others,  without  the  interference  of  the  legal  guar- 
dian, it  is  impossible  to  say  that  there  are  not  grounds  for  a 
reference,  especially  where  it  appears  that  the  person  of  the  in- 
fant is  not  in  the  guardian's  care.    That  a  reference,  therefore, 
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should  be  directed  to  ascertain  who  is  the  legal  guardian  of  the 
infant,  is,  I  think,  clear. 

Upon  the  other  part  of  the  case,  the  course  which  has  been 
taken  is  unfortunate.    It  appears  that  the  father  of  the  infant, 
his  lawful  father,  was  a  Roman  Catholic.    Not  only  so,  but,  by 
his  will,  he  has  left  strict  injunctions  that  his  son  should  be  ed- 
ucated in  his  own  religion.     It  appears  to  me,  therefore,  that  it 
was  the  duty  of  all  who  had  the  care  of  theinfant  to  cause  him 
to  be  brought  up  in  his  father's  faith.     I  am  of  opinion,  therefore, 
that  however  well  intentioned  the.  parties  might  be,  the  non- 
compliance with  the  father's,  injunctions  was  a  breach  of  duty 
both  towards  the  father  and  tbe  liniant  himself.    I  can  well 
widerstand  the  mptiVesof  Mr.  Anderson  in  not  having  come 
forward  at  an  earb'er  period..   He  might  have  thought  that  his 
doing  so  would  possibkjrh^n^e  interfered  with  the  infant's  temporal 
prospects.    At  the«ame  time  I  think,  that  he  might,  both  with  del- 
icacy and  respect,  have  communicated  with  Mr.  Dickon,  and  have 
submitted  to  him  the  necessity  of  the  infant's  being  brought 
up  in  his  father's  religion.     On  the  other  *hand,  this  duty    [*73] 
was  equally  incumbent  on  the  relatives  of  the  mother.    I 
see  uo  reason  to  think,  that  they  were  not  actuated  by  the  best  of 
motives ;  but  the  relative  of  the  mother  did  not  keep  faith  with  the 
dead.    They  might  have  brought  up  the  infant  in  the  religion  of 
his  father,  consistently  with  kind  care  and  attention,  and  consist- 
ently with  his  residence  in  a  Protestant  family.    This,  however, 
has  not  been  done,  and  it  is  alleged  that  the  infant  has  been  al- 
lowed to  arrive  at  an  important  period  of  his  life  under  Protes- 
tant impressions. 

With  every  respect,  therefore,  for  what  may  bo  allowed  to 
the  feelings  and  wishes  of  the  father  on  so  important  a  subject, 
it  is  imposible  not  to  see  that  great  danger  to  the  spiritual 
welfare,  and  to  the  moral  character  of  the  infant,  may  arise, 
(I  do  not  say  will  arise,)  from  a  change  of  religiv^us  educatipn. 
On  this  ground,  and  this  ground  alone,  it  is  the  duty  of  the 
Court  to  pause.  Circumstances  may  no  doubt  occur,  which 
may  render  a  different  course  of  proceeding  necessary;  but 
Vol.  L  10 
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regularly,  and,  I  think,  more  beneficially,  these  matters  are 
sent  to  the  Master's  Office.  The  same  sort  of  questions  are 
better  discussed  there,  and  with  greater  care  for  the  feelings  of 
the  family,  than  can  be  secured  in  a  public  discussion.  Rarely 
can  the  Court,  with  propriety,  withdraw  such  questions  from 
the  Master.  I  cannot  help,  however,  seeing,  that  probably  the 
matter  will  ultimately  be  brought  back  to  the  Court,  whatever 
may  be  the  opinion  of  the  Master.  I  cannot  help  looking  at 
the  small  amomit  of  the  infant's  property ;  and  I  am  desirous, 
if  possible,  to  save  expence.  Therefore,  as  I  understand  that  it 
is  the  wish  of  all  parties  that  I  should  see  and  converse  with 
the  infant,  I  shall  do  it  with  this  view,  namely,  for  the  purpose 
of  stating,  for  the  information  of  the  Master,  but  not  necessarily 
for  his  guidance,  the  impression  which  may  have  been  made 
on  the  Court,  (if  any  shall  be  made,)  as  to  the  proper  course 
to  be  taken  with  reference  to  the  religious  education  of  the 
infant.[l] 

[1]  ThednsQingtaiiM  that  it  will  be  more  for  the  pemmiaiy  interart  of  a  chad  to  be 
educated  in  one  religioue  faith  than  m  another,  will  not  induce  the  Court  to  interfue 
with  hii  religious  education.  And  it  seems  that  the  Court  wUl  not  interfere  with 
the  discretion  of  the  testamentary  guardian,  who  was  a  Roman  Catholic,  as  to  tbe 
faith  in  which  he  educates  his  ward,  partiealaxiy  if  that  faith,  be  the  laHh,  (which 
in  this  instance  was  also  the  Roman  Catholio,)  was  the  faith  which  the  ward*! 
ftither  profossed.  Talbot  t.  TTke  Earl  of  Skrewoiwry,  (Feb.  1840,)  4  Myl.  Sl  Cr. 
673.  The  eases  in  which  the  Court  interferes  for  the  protection  of  infants  are  not 
confined  to  those  in  which  there  is  property.  In  re  Spenee,  S  FhiUips,  247.  When 
a  wife  is  not  living  in  a  state  of  separation  from  her  hoiband  whidi  can  be  ooosi- 
dered  as  illegal  and  immoral,  the  custody  of  an  infant  of  tender  age — in  this  imtance 
but  twenty-one  months  old — ^will  be  giTon  to  the  mother,  wheieyer  it  appears  that 
the  interest  of  the  infant  demands  it  The  People  t.  Mereein,  8  Piaige,  48.  See 
further  the  cases  cited  and  stoted  by  Mr.  Jacob,  Reports,  in  note,  from  p.  264  to  270 ; 
WeUeeley  t.  Duke  of  Beaufort,  2  Rnsi.  1.  Ahrenfelt  t.  Akrenfelt^  Heft  Ch. 
Rep.  497. 
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1841 :  November  99d. 

Id  a  tait  agaiaat  an  agent,  the  Coart  inll  not,  at  the  hearing  (except  in  an  extreme 

cne,)  direct  payment  of  the  coeta  np  to  the  hearing,  bat  will  reserve  the  question  of 

coats  till  further  directions. 

The  defendant,  a  solicitor,  had  been  for  many  years  trustee, 
receiver  of  rents,  and  agent  for  a  Mrs.  Scott ;  and  the  bill  was 
filed  against  him  by  the  personal  representative  of  Mrs.  Scott, 
praying  accoimts,  and  that  he  might  be  charged  as  for  wilful 
default. 

The  defendant  by  his  answer  admitted,  that  a  mortgage 
amounting  to  £900,  part  of  the  trust  fund,  having  been  paid  off, 
he  and  his  father,  who  were  in  partnership  as  solicitors,  had 
received  the  money,  and  that  part  of  that  sum,  namely,  £300, 
had  been  employed  by  them  in  their  business.  He  also  admit- 
ted that  the  other  trust-monies  were  received  by  the  firm.  It 
also  seemed  clear  from  the  answer,  that  he  had  delayed  for 
twelve  months  to  render  any  account  to  the  plaintiff. 

At  the  hearing  of  the  cause,  the  Court  having  directed  ac- 
counts to  be  taken  of  all  sums  received  by  the  firm  or  the 
defendant,  by  virtue  of  the  trust  deed,  and  of  all  sums  received 
by  the  defendant  and  his  father,  or  either  of  them,  as  agent  or 
agents  of  Mrs.  Scott,  and  having  directed  a  special  inquiry  as 
to  the  manner  in  which  the  £900  had  been  disposed  of--* 

Mr.  Simpkinson,  for  the  plaintiff,  asked  for  the  costs  of  the 
cause  up  to  the  hearing,  observing,  that  in  cases  of  agents,  non- 
production  of  accounts  coupled  with  non-compliance  with  re- 
quests to  make  out  the  accounts,  gives  the  Court  authority  to 
award  costs  to  the  hearing :  Collyer  v.  Dudlet/,{a)  A7ion,{b) 

Mr.  Kinfflake,  contra. 


(a)  Tan.  dc  Riiss.  491. 


(&)  4  Mddd.  S71. 
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The  Vice-Chancellor. — In  each  of  tlie  cases  cited, 
[•76]  *the  matter  was  disposad  of  on  further  directions :  and 
upon  further  directions,  the  matters  whichhave  been  adver- 
ted to  as  to  non-delivery  of  accounts,  may  have  material  weight 
But!  cannot  avoid  seeing,  that,  giving  that  conduct  its  fullest  ef- 
fect in  the  plaintiff's  favour,  the  consequences  of  it  may  be  ma- 
terially varied,  either  by  the  length  or  the  perplexity  of  the  ac- 
counts, (which  I  cannot  at  present  know,)  or  the  difficulty  of  ob- 
taining vouchers  or  proving  balances.  I  think,  therefore,  I  shall  be 
more  likely  to  do  complete  and  satisfactory  justice  as  to  costs, 
when  these  facts  are  known.  On  that  ground  alone,  and  not 
on  the  ground  of  disapproval  of  those  cases,  I  reserve  the  costs. 
The  point  will  be  open  on  further  directions. 


Smith  v.  Spencer. 


1841:  Noy.S2nd. 

Bill  by  deviseei  against  an  heir-at  law,  alleging  rappreision  by  tho  heir  of  the  testa- 
loPs  Willi  and  praying  delivery  up  of  the  premises.  No  case  of  suppreraion  xna 
made  at  the  hearing,  bat  the  plaintiffj  showed  dbtinctly  that  the  will  under  which 
thoy  claimed,  had  existed,  and  was  in  the  house  of  the  testatrix  within  two  yean 
before  her  death,  daring  which  two  years  the  heir-at*]aw,  with  his  family,  had 
been  living  in  the  hoase : — Held,  that  this  was  a  cose  for  ad  inquiry,  and  for  an 
issue  as  to  whether  the  testatrix  did  devise  the  lauds  in  manner  alleged. 

Mary  Carter  being  seised  in  fee  of  an  estate  at  Dalton,  in 
the  county  of  York,  in  1835,  intnisted  Mr.  Tomline,  a  solicitor, 
to  make  her  will.  Accordingly,  a  will  was  prepared  by  him, 
which  was  duly  published  by  the  testatrix,  in  1835,  and  by 
which  she  devised  that  property  in  thirds  to  her  three  sisters, 
for  their  respective  lives,  with  respective  remainders  to  a  nephew 
and  certain  nieces  in  fee.  For  two  years  previous  to  the  death 
of  the  testatrix,  the .  defendant  John  Spencer,  who  was  her 
nephew  and  heir-at-law,  and  who  was  not  named  in  the  will, 
resided,  together  with  his  wife  and  children,  at  her  house,  and 
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they  were  there  at  the  time  of  her  death,  which  took  place  in 
September,  1838.  Dorothy  Grey,  one  of  the  sisters  of  the  testa- 
trix, also  Uved  in  the  house,  but  was  absent  on  a  visit  at  that 
particular  time.  Upon  the  death  of  the  testatrix,  the  defendant 
took  possession  of  the  property. 

•The  bill  was  filed  by  the  sisters,  and  the  other  devi-  [VG] 
sees  under  the  will,  against  the  defendant,  alleging  that 
he  had  suppressed  the  will,  and  praying  that,  in  case  the  will 
should  not  be  forthcoming,  he  might  be  declared  a  trustee  for 
the  plaintiffs,  and  might  deliver  up  possession  to  them,  and  that 
an  occupation  rent  might  be  set  upon  the  premises  for  the  time 
he  had  been  in  possession,  and  that  he  might  account  for  the 
rents  and  profits  during  that  time,  and  might  pay  what  was  due 
and  deliver  up  the  title-deeds ;  and  in  case  the  will  was  forth* 
coming,  then,  that  it  might  be  estabUshed,  and  the  trusts  carried 
into  execution. 

The  defendant,  by  his  answer,  denied  that  the  will  of  1835 
was  the  last  will  of  the  testatrix,  inasmuch  as  she  had  duly  ex- 
ecuted a  will  dated  the  17th  January,  1837,  by  which  she  had 
left  her  real  estate  to  him  for  life.  He  stated  that  this  latter  will 
was  in  the  hands  of  his  solicitor,  and  submitted,  that,  as  the 
plaintifEs  had  not  proved  their  title,  he  was  not  bound  lo  produce 
it.  He  denied  all  knowledge  of  the  will  of  1835,  but  he  stated, 
that,  two  years  before  her  death,  the  testatrix  requested  him  to 
come  and  live  with  her ;  saying,  at  the  same  time,  that  she  had 
made  her  will,  but  if  he  would  come  and  live  with  her,  she 
would  leave  him  every  thing.  Whether  this  related  to  the  will 
of  1835,  the  defendant  did  not  know.  He  admitted  that  he  and 
his  family  were  the  only  persons  living  in  the  house  at  the  time 
of  the  death  of  the  testatrix,  but  he  stated  that,  when  she  was 
dpng,  three  neighbours  were  sent  for  to  attend  her,  namely, 
Jenny  Collings,  Mary  Dmin,  and  William  Dunn,  the  husband 
of  Mary  Dunn.  That  on  the  morning  after  the  testatrix's  death, 
the  defendant,  in  the  presence  of  William  Dunn,  opened  the 
bureau  of  the  testatrix,  and  took  out  the  will  of  the  17th  January, 
1837,  which  wa§  lying  there  with  her  husband's  will. 
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[*7T]  The  canse  came  on  for  hearing,  and  in  support  of  •the 
case  made  by  the  bill  several  witnesses  were  examined, 
who  spoke  to  conversations  with  the  testatrix  since  January, 
1837,  in  which  she  mentioned  having  left  her  property  to  the 
plaintiffs.  One  of  the  witnesses  swore,  that,  in  reply  to  a  ques- 
tion whether  she  meant  to  leave  Smith  anything,  she  said, 
"Not  a  halfypenny."  Another  stated  that  the  testatrix  had 
frequently  said  it  was  her  duty  to  leave  her  property  to  her 
sisters.  And  a  third  spoke  to  a  long  conversation  with  the  tes- 
tatrix in  October,  1837.  when  she  produced  from  her  bureau  the 
will  made  by  Tomline,  and  a  long  discussion  ensued,  as  to  the 
proper  means  of  insuring  its  safe  custody. 

No  affidavit  was  annexed  to  the  bill  as  to  the  lost  instrument, 
and  no  evidence  was  given  by  the  women,  Collings  and  Dunn, 
or  William  Dunn,  as  to  the  will  found  in  the  house. 

Mr.  Simpkinson  and  Mr.  Wilcock^  for  the  plaintiffs. — ^If  a 
presumption  can  be  raised,  that  the  defendant  has  suppressed 
the  will,  then  the  principles  of  Hampden  v.  Hampden[a)  will 
apply.  There,  the  heir  at  law  suppressed  the  will,  and  the 
devisees  prayed  the  same  relief  as  the  present.    A  decree  was 

4 

pronounced  that  they  should  hold  till  the  will  was  forthcoming ; 
and  the  Court  held,  in  odium  spoliutoris,  that  the  bill  was  a 
real  statement  On  appeal  to  the  House  of  Lords,  the  decree  was 
affirmed.(6)  Woodrof  v.  Burton  ;(c)  Finch  v.  Newnliam.{d) 
In  those  cases,  the  Court  did  not  send  the  question  to  law. 
It  is  clearly  established,  that  where  there  is  suppression,  as  well 
as  where  there  is  spoliation,  it  changes  the  jurisdiction,  and 
gives  a  right  to.this  Court  to  try  that  which  othen^'^ise  would 
only  be  the  subject  of  ejectment :  Rex  v.  Lord  Htimr 
sdon  /(e)  Tvcker  v.  Phipps,{f)  As  to  personal  'estate,  [^78] 
Garland  v.  Radcliffe,{g)  Hayne  v.  Hayn€,{h)  and  DaU 

(a)  1  P.  W.  7.33.  (ej  Hob.  109. 

{b)  3  Bni.  P.  C.  550.  (/;  3  Atk.  360. 

(c)  I  P.  W.  734.  (^)  Dick.  15. 

W  3  Vara.  216.  (A)  Id.  la 
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^lon  V.  Coatsworih,(a)  are  in  point.  At  all  events,  there  is  a 
case  for  inquiry.  Considering  the  possession  taken  by  the  de- 
fendant of  the  house  and  all  its  contents,  and  that  he  has  en- 
tered into  uo  evidence  of  search,  the  presumption  is,  that  he  has 
concealed  the  will  of  1835. 

Mr.  Cooper  and  Mr.  Bichner,  for  the  defendant ;  (after  ob- 
serving that  no  affidavit  was  annexed  to  the  bill.) — ^The  juris- 
dictions not  disputed  ;[1]  but  the  plaintiffs  are  bound  to  prove 
such  a  case  as  it  is  sufficient  to  authorize  the  Court  to  exercise 
jurisdiction.  It  is  sufficient  for  the  defendant  to  examine  wit- 
nesses to  prove  the  subsequent  will,  and  to  show  that  the  will 
of  1835  never  came  to  his  knowlege  or  possession.  The  Court 
is  not  in  the  habit  of  directing  such  an  inquiry  as  is  now  sought 
for,  miless  there  is  some  evidence  of  suppression.  There  is  no 
evidence  of  that  sort,  unless  the  fact  of  the  defendant's  having 
lived  in  the  house  of  the  testatrix  for  two  years  before  her  death 
amounts  to  such.  Why  have  the  plaintiffs  not  examined  the 
women,  Collings  and  Dunn,  or  William  Dunn?  If  they  wish- 
ed to  establish  a  case  of  suppression,  those  persons  probably 
would  have  been  useful  witnesses.  There  is,  therefore,  no 
jnimafcuAe  case.  But,  even  if  there  had  been,  it  is  removed 
by  the  will  of  1837,  which  revokes  all  former  wills,  and  it  must 
be  taken,  until  there  is  evidence  to  the  contrary,  that  the  person 
who  made  that  will  destroyed  the  former  will 

The  VicE^HAifCELi-OR. — ^The  plaintiffs  in  this  case  have 
not,  I  think,  established  a  case  of  spoliation  or  suppression 
against  the  defendant.  But  the  question  is,  whether  the  cir- 
cumstances of  the  case  are  not  sufficient  to  call  upon  the 
Court  to  direct  an  inquiry  on  the  *8ubject.  Upon  that  [*79] 
point  I  have  had  some  hesitation ;  but  after  hearing  the 
whole  of  the  argument,  and  the  evidence,  I  have  come  to  the 
conclosion,  that  the  bill  ought  not  to  be  dismissed.    An  obser- 

(«)  1  P.  W.  731. 

[1]  Alien  ▼.  Maepheraon,  1  FhiUipe,  433  ;  S.  C.  5  Beay.  469.    Chndd  t.  GouUn 
3  8tey'«  Bap.  537.     1  Stiorfn  ^.  M  184,  238, 440.  Infra,  p.  80.  n.  [9] 
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vation  has  been  made,  and  very  properly  made,  upon  the  cir- 
cumstance of  the  omission  of  any  affidavit  annexed  to  the  bill, 
with  reference  to  the  absence  of  the  possession  of  the  document 
in  question.  That  is  a  circumstance  of  which  I  apprehend  ad- 
vantage could  only  have  been  taken  by  demurrer ;  and,  indeed, 
it  has  not  been  contended  by  the  defendant,  that,  in  the  present 
stage  of  the  cause,  that  would  be  a  ground  for  dismissing  the 
bill.  It  does  not  appear  in  this  case  very  probable  that  the 
document  exists.  The  defendant  does  not  admit  its  exisfence — 
the  plaintiffs  have  it  not,  though  they  suggest  that  it  is  in  the 
possession  of  the  defendant,  or  that  he  knows  what  has  become 
of  it.  It  may  be  so ;  but  whether  the  instnmient  has  or  has 
not  been  suppressed  by  the  defendant — whether  his  conduct  has 
or  has  not  been  suspi(5ious  in  this  particular— the  absence  of  it 
may  render  the  present  a  fit  case  for  the  exercise  of  the  jurisdic- 
tion of  the  Court.  In  this  case,  there  is  no  doubt  that  such  a 
will,  as  has  been  alleged  to  have  been  made,  was  made  in  1835. 
There  appears  no  doubt,  that  it  was  at  one  time  in  the  posses- 
sion of  the  testatrix.  There  is  no  proof  that  that  will  has,  in 
any  manner,  been  destroyed.  There  is  evidence  more  or  less 
accurate,  that  the  will  was  not  only  in  the  testatrix's  possession 
after  January,  1837.  but  that  it  was  recognized  by  her  as  a  sub- 
sisting will  after  1837.  The  weight  to  be  given  to  this  evidence 
is  one  thing ;  the  admissibility  of  it  to  show  the  existence  of  the 
instrument  is  another.  At  the  death  of  the  testatrix,  the  heir-at- 
law,  who  alleges  himself  to  be  devisee,  is  living  together  with 
his  family  in  the  house  of  the  testatrix.  None  of  the  devisees 
under  the  will  of  1835,  were  apparently  there  at  the  time. 
Three  neighbours  were  called  in  at  her  last  illness,  when  she 
was  gradually  sinking,  (and  it  appears  that  they  never 
[*80]  left  her  till  her  death) — two  •women,  of  the  names  of  Col- 
lings  and  Dunn,  and  William  Dunn,  the  husband  of  one 
of  them.  It  is  singular  that,  upon  a  question  whether  the  will 
in  the  house  at  the  death  of  the  testatrix  was  improperly  dealt 
with,  neither  party  should  have  examined  the  women — and 
though  the  husband  is  examined,  neither  party  should  have  ex- 
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amined  him  on  this  point.  On  the  evidence  it  does  not  appear 
improbable,  that  the  will  of  1835  may  have  been  in  the  house 
at  the  death  of  the  testatrix ;  and  considering  that  complete 
possession  of  the  house  and  all  that  it  contained,  which  the  de- 
fendant appears  to  have  had,  this  is  not  a  case,  in  my  opinion, 
to  be  dismissed  without  a  further  inquiry. 

The  first  issue,  therefore,  which  I  propose  to  direct,  is  not  an 
issue  containing  the  proposition  of  fraud,  as  in  Barker  v.  Ray, {a) 
but  simply  whether,  by  a  will  dat^d  in  1835,  duly  executed  and 
attested  so  as  to  pass  r^al  estate,  Mrs.  Carter  did  devise  her  real 
estates  in  the  manner  alleged.  To  that  issue,  I  apprehend  (the 
proper  course  being  taken  for  that  purpose,)  a  clause  may  be 
added,  that  secondary  evidence  of  the  will  may  be  receivable. 
Supposing  the  jury  to  find  such  a  devise  was  made,  then,  I  pro- 
pose a  second  issue,  devisavU  veU  nmi,  of-  the  will  ef  January, 
1837,  with  the  usual  directions.[2J 

Dec.  9ih. — ^Thb  Vice-Chancellor  afterwards,  havijig  re- 
gard to  the  extent  of  the  property,  and  to  other  circumstances  in 
the  case,  thought  fit  to  vary  his  decree,  and  decreed  as  fol- 
lows : —  %i 

RxTAiM  the  bill  for  twehre  monthi,  with  liberty  to  the  jilaintiffi  to  bring  Bach  action 
80  they  may  be  advieed,  the  defendant  undertaking  not  to  set  up  any  outatanding 
legal  estate  in  bar  to  any  action  which  shall  be  commenced  before  the  end  of  Hilary 
Term  next 

(a)  3  RoflB.  63. 

[2]  Where  a  bill  is  6Ied  by  the  heira  at  law  against  the  devisee  in  poasesBion,  to 
set  aside  a  will  of  real  estate,  on  the  groand  of  the  testator's  incapacity,  or  that  the 
devise  was  the  result  of  undue  influence,  it  will  be  a  valid  objection  upon  demurrer 
to  the  bill,  that  the  plaintifi  have  a  perfect  remedy  at  law,  and  that  this  Court  has 
BO  jorisdicUon  of  the  case.  Bat  devisees  claiming  the  estate,  or  an  interest  thMem, 
onder  a  will  which  is  alleged  to  have  been  fraudulently  destroyed,  may  file  a  bill  to 
cataUbh  the  will,  and  to  set  aside  as  mvalid  a  subsequent  will  which  purports  to 
make  a  different  disposition  of  the  property ;  and  in  snch  suit  both  the  devisee  in 
the  last  wW,  and  «he  bein  at  law  are  proper  parties.  Bawen  v.  Idiey,  6  Psige,  46. 
As  to  teM  to  try  (act  of  spoliatiM  of  will,  see  fiirther  Laneaster  v.  AikimBOUt  9 
Rasi.60. 
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[•81]    *Between  John  Skerrette  Stubbs,  Thomas  Bury, 
and  Edward  Connell  and  Mart  Hardie,  Plaintiffs; 
and  James  Lister,  Defendant, 

1841 :  Not.  17th. 

By  one  of  the  clausee  in  a  deed  of  eettlement  on  the  formation  of  a  joint  stock  bank- 
ing company  it  was  provided,  "  that  all  debts  due  to  the  Company  by  or  on  the 
part  of  any  proprietor  in  respect  of  cash  advances  or  otherwise,  should  at  all  timei 
and  in  all  cases  be  the  fint  and  paramount  lien  on  all  the  shares  and  stock  of  sodi 
proprietor :  and  the  directors  were  empowered  to  cance)»  extinguish,  and  declare  for- 
feited, or  to  sell  and  dispose  of  such  shares,  either  wholly  or  in  part,  as  the  esse 
might  require,  by  way  of  or  towards  satisfaction  or  liquidation  of  such  debts :  and 
that  every  such  peraon  should  thenceforth  cease  to  be  a  proprietor  of  the  Company, 
or  to  retain  an  interest  therein  in  respect  of  the  shares  so  cancelled,  extinguished, 
and  declared  to  be  forfeited,  or  so  to  be  sold  or  disposed  of  as  aforesaid.*'  A  hold- 
er of  1000  shares  being  indebted  to  the  bank  for  cash  advances,  a  notice  dated 
the  30th  May,  1837,  was  given  to  the  shareholder,  that  unless  he  redeemed  the 
1000  shares  by  payment  of  the  balance  of  his  account  with  the  bank  on  or  before 
the  13th  of  June,  the  directon  would  on  that  dsy  proceed,  under  the  clause  of  the 
deed  of  association,  to  cancel  and  extuiguish,  and  declare  his  shares  forfeited,  and 
to  place  the  value  of  the  shares  on  that  day  to  the  credit  of  hk  account  with  the 
hank.  Hie  balance  not  being  paid  the  directon  by  a  reocdution  declared  the 
shares  to  be  cancelled  and  forfeited,  and  it  appearing  to  them  that  the  value  of 
the  shares  on  that  day  was  Xl  0,000,  it  was  resolved  that  credit  should  be  given  to 
the  proprietor  for  that  amount  in  his  account 

A  bill  was  filed  to  set  aside  the  cancellation.  From  the  evidence  it  appeared  that 
the  market  price  of  shares,  on  the  13th  day  of  June,  slightly  exceeded  the  price 
aUowed  by  the  directon  but  the  evidence  proved,  that  if  the  1000  shares  had  been 
carried  into  the  market,  the  price  would  have  been  reduced  greaUy  below  the 
amount  allowed  by  the  directon:— K«Zrf,  that  the  directon  placing  themselves  by 
the  canncellaUon  in  the  situation  both  of  vendon  and  purohasen,  were  bound  to 
aflow  the  highest  market  price  which  could  be  obtained  for  the  shares,  withont 
speculating  ou  what  might  be  the  effect  of  throwing  the  1000  shares  into  the 
market,  and  the  cancellation  was  declared  to  be  void,  and  was  set  aside. 

In  May,  1835,  a  Jolnt-Stock  Banking  Company  was  established 
at  Liverpool,  under  the  style  of  the  Liverpool  Union  Bank,  and 
the  defendant,  James  Lister,  was  appointed  one  of  the  public 
registered  oflicers  under  the  provisions  of  the  statute  7  Geo.  4. 
By  a  deed  of  settlement  dated  the  1st  day  of  May,  1836,  made 
between  the  shareholders  of  the  company,  and  certain  trustees 
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appointed  by  them,  it  Was  stipulated  and  agreed  that  the  capital 
of  the  company  should  be  £600,000  dirided  into  30,000  shares 
of  £20  each,  with  a  power  to  add  to  the  capital  of  the  company 
the  sum  of  £400,000  by  the  creation  of  20,000  new  shares  of  £20 
each  in  the  manner  therein  mentioned.  That  the  number  of 
shares  holden  by  each  person,  with  his  place  of  abode  and 
addition,  should,  at  the  time  of  his  executing  said  indenture,  be 
written  opposite  to  his  name  in  the  schedule  thereto  subjoined,  and 
that  no  person  should,  in  his  own  right,  be  allowed  to  subscribe 
for  or  hold,  so  long  as  the  total  number  of  shares  of  the 
company  should  be  *30,000,  more  than  500  shares,  and  in  [*82] 
case  the  total  number  of  shares  should  be  increased  to  50,- 
000,  then  more  than  760  shares.  That  the  name  and  place  of 
abode  of  each  proprietor  for  the  time  being  in  the  said  company, 
together  with  the  number  of  shares  held  by  him,  should  from  time 
to  time  be  entered  andwritten  ia  a  book  to  be  kept  for  that  purpose, 
to  be  called  the  "  Shareholders'  Register,"  and  every  proprietor 
who  should  at  any  time  change  his  name  or  place  of  abode,  or, 
being  a  female,  should  marry,  and  the  assignees  of  any  proprietor 
who  should  become  bankrupt  or  insolvent,  and  the  personal  repre- 
sentatives of  any  proprietor  who  should  die,  should  immediately 
upon  and  after  any  of  the  said  events,  leave  notice  at  the  bank- 
ing-house or  office  of  the  said  company  in  Liverpool,  stating  his 
or  her  name,  or  new  name,  and  place  of  abode. 

The  51st  clause  provided,  that,  in  every  case  in  which  any 
notice  was  by  the  said  indenture  directed  to  be  given  or  sent  to 
the  proprietors  x>f  the  company,  or  any  meeting  of  proprietors 
was  required  or  authorized  to  be  convened,  the  same  should, 
unless  otherwise  expressed,  be  given,  sent,  or  convened  by  a 
written  or  printed  letter  signed  by  such  officer  for  the  time  being 
of  the  company  as  the  directors  for  the  time  being  should  appoint 
in  that  behalf;  and  every  such  letter  should  be  directed  to  the 
person,  to  whom  the  same  was^to  be  given  or  sent,  at  his  place 
of  abode,  as  stated  in  the  shareholders'  register,  and  should  be 
(orwaxded  through  the  Liverpool  post-office,  and  should  be  fully 
effective  for  all  purposes  for  which  such  notice  was  required  to 
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be  given,  although  the  same  should  not,  after  being  commmitted 
to  the  post-office  as  aforesaid,  reach  its  place  of  destination,  and 
should  to  alt  intents  and  purposes  be  considered  to  have  been 
given  to  the  party  to  whom  the  same  should  be  directed,  on  the 
day  on  which  the  same  should  be  committed  to  the  post-office. 

By  the  68th  clause  it  was  stipulated,<<that  all  debts,  liabil- 
[*83]    ities,  and  engagments  due  to  and  subsisting  with  the  *com- 

pany  by  or  on  the  part  of  any  or  every  proprietor,  either  in 
respect  of  cash  advances  or  balances,  or  running  bills  or  notes,  or 
on  account  generally,  and  whether  in  respect  of  his  direct  transac- 
tions with  the  company,  or  mediately,  or  as  surety  or  otherwise, 
should  at  all  times  and  in  all  cases  be  the  first  and  paramount  lien 
on  all  the  shares  and  stock  of  such  proprietor,  whether  such  debts 
and  engagements  were  those  of  such  proprietor  solely,  or  jointly 
or  in  partnership  with  any  other  person  or  persons ;  and  the  direct- 
ors for  the  time  being  were  thereby  empowered  to  cancel  and 
extinguish  and  declare  forfeited,  or  to  sell  and  dispose  of  the 
shares  of  such  proprietors,  either  wholly  or  in,  part,  as  the  case 
might  require,  by  way  of  or  towards  satisfaction  or  liquidation 
of  all  or  any  part  of  such  debts,  liabilities-,  or  engagements,  and 
that  every  such  person  should  thenceforth  cease  to  be  a  proprietor 
of  the  company,  or  to  retain  an  interest  therein,  in  respect  of  the 
shares  so  cancelled  and  extinguished  and  declared  to  be  forfeited, 
or  so  to  be  sold  or  disposed  of,  as  aforesaid. 

In  and  prior  to  July,  1835,  James  Hardie,  deceased,  and 
Herbert  Hardie  carried  on  business  as  merchants  and  commis- 
sion-agents in  copartnership  at  Manchester,  under  the  style  or 
firm  of  J.  &  H.  Hardie,  and,  as  such  partners,  they  became 
'possessed  of  1000  of  the  shares  in  the  said  Joint-Stock  Banking 
Company,  and  purchased  and  paid  for  the  same  shares  out  of 
their  partnership  monies ;  and  such  shares  formed  part  of  the 
partnership  property  and  effects  of  the  said  James  Hardie  and 
Herbert  Hardie :  but  by  reason  of  the  stipulation  and  provision 
contained  in  the  deed  of  settlement,  by  which  shareholders  of 
the  said  Company  were  prohibited  from  holding  more  than  500 
shares  each,  500  of  the  1000  shares  so  purchased  by  James 
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Hardie  and  Herbert  Hardie  were  registered  and  stood  in  the 
books  of  the  said  Company  in  the  name  of  James  Hardie,  and 
the  remaining  500  of  the  same  1000  shares  were  registered  and 
stood  in  the  same  books  in  the  name  of  Herbert  Hardie. 

*James  Hardie  and  Herbert  Hardie  executed  the  deed     [*84] 
of  settlement,  and  out  of  their  partnership  monies  paid 
up  the  several  calls  or  instalments  which  from  time  to  time 
were  demanded  by  the  Company  upon  or  in  respect  of  the  said 
1000  shares ;  which  calls  or  instalments  amounted  in  the  whole 
to  \Ql.  upon  each  share.     In  July,  1835,  James  Hardie  and 
Herbert  Hardie,  as  such  copartners  as  aforesaid,  opened  a  bank- 
ing account  with  the  Liverpool  Union  Bank;  and  from  the 
month  of  July,  1835,  until  the  bankruptcy  of  Herbert  Hardie, 
such  banking  account  was,  and  continued  to  be,  kept  with  the 
bank  in  the  name  of  the  firm  of  J.  Sc  H.  Hardie  ;  in  respect  of 
which   banking  account  James  Hardie  and    Herbert  Hardie 
became  indebted  upon  the  balance  thereof  to  the  bank.    James 
Hardie  died  on  the  25th  March,  1837,  intestate,  leaving  Mary 
Hardie,  his  widow  ;  and  letters  of  administration  of  his  estate 
and  effects  were  granted  to  her.    Herbert  Hardie,  subsequently 
to  the  decease  of  James  Hardie,  and  as  the  surviving  partner  of 
the  firm,  continued  to  carry  on  the  said  business  of  a  merchant 
and  commission-agent  at  Manchester,  under  the  said  style  and 
&rm  of  J.  (fc  H.  Hardie,  and  so  kept  and  continued  to  keep  the 
said  banking  account  with  the  Liverpool  Union  Bank  up  to  the 
6th  day  of  May,  1837,  when  a  fiat  in  bankruptcy  was  issued 
against  Herbert  Hardie,  and  he  was  thereunder  duly  found  and 
declared  a  bankrupt,  and  the  plaintiffs,  John  Skerrette  Stubbs, 
Thomas  Bury,  and  Edward  Council,  were  chosen  and  appoint- 
ed assignees  of  his  estate  and  effects.    The  Liverpool  Union 
Bank  claimed  to  be  creditors  of  the  said  Herbert  Hardie,  as 
such  surviving  partner  as  aforesaid,  in  respect  of  the  balance 
then  due  on  such  banking  account,  and  for  which  the  said 
Herbert  Hardie  and  James  Hardie  had,  in  the  lifetime  of  the 
said  James  Hardie,  deposited  with  the  said  Liverpool  Union 
Bank  divers  shares  in  divers  other  joint  stock  banks,  and  other 
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effects ;  and  the  Liverpool  Union  Bank  also  claimed,  under 

[*85]    and  by  virtue  of  the  deed  of  'settlement,  to  have  a  lien  on 

the  said  1000  shares  so  standing  in  the  respective  names 

of  the  said  James  Hardie  and  Herbert  Hardie  as  aforesaid,  as 

a  further  security  for  such  balance. 

On  Ist  June,  1837,  a  letter,  addressed  to  Messrs.  J.  &  H. 
Hardie,  or  their  representatives,  was  received  in  A|anchester  by 
Mr.  Jonathan  Lees,  the  accountant  of  the  said  bankrupt's  estate^ 
and  was  by  him  handed  to  the  plaintiffs,  J.  S.  Stubbs,  Thomas 
Bury  and  Edward  Connell,  as  such  assignees  as  aforesaid, 
which  letter  was  of  the  date  and  in  the  words  and  figures  fol- 
lowing, (that  is  to  say) : — 

"  Liverpool  Union  Bankj  Liverpool,  30th  May,  1837. 
"  Gentlemen, — I  am  instructed  by  the  directors  of  this  bank 
to  inform  you,  that  unless  you  redeem  the  1000  shares  in  the 
bank  now  standing  in  your  respective  names,  by  payment  of 
the  balance  of  your  account  with  the  bank,  on  or  before  the 
13th  day  of  June,  ai  noon,  the  Directors  will  on  that  day  pro- 
ceed, under  the  58th  clause  of  the  deed  of  association,  to  cancel 
and  extinguish,  and  declare  your  shares  forfeited,  and  to  place 
the  value  of  the  shares  on  that  day  to  the  credit  of  your  account 
with  the  bank. 

(Signed)        "James  Lister,  Manager," 

On  the  1st  of  June,  1837,  Messrs.  Seddon,  Mawson  6c  Lycett, 
the  solicitors  to  the  fiat  against  Herbert  Hardie,  sent  a  letter  of 
that  date  to  the  defendant,  James  Lister,  requesting  a  copy  of 
the  bankrupt's  account  with  the  bank,  in  order  to  its  being  ex- 
amined, and  put  in  a  train  for  a  settlement.  In  reply  to  that 
letter  the  defendant.  Lister,  on  behalf  of  the  bank,  addressed 
and  sent  to  Messrs.  Seddon,  Mawson  &  Lycett,  a  letter  dated 
the  2nd  day  of  June,  stating  that  Mr.  Hardie  was  at  the  bank 
the  preceding  day,  and  took  his  bank-book  with  him  regularly 
posted  up  to  the  date  of  the  commission,  which  he  would  no 
doubt  hand  to  the  assignees.  On  the  26th  June,  1837,  a  letter 
signed  by  James  Bavis,  the  sub-manager  of  the  Union  Bank, 
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directed  to  Messrs.  J.  &  'A.  Hardie,  or  their  representa-    [*86] 
tives,  was  delivered  to  the  plaintiffs  from  the  Manchester 
post-office,  to  the  following  effect : — 

"  Gentlemen, — ^I  am  instructed  by  the  directors  to  inform  you, 
that,  at  their  meeting  held  on  the  20th  day  of  June,  the  1000 
shares  standing  in  your  name,  were  cancelled  and  extinguished, 
and  declared  forfeited  to  the  company,  and  that  the  sum  of 
£10,000  is  placed  to  the  credit  of  your  account  with  the  bank, 
as  the  value  of  the  shares  on  that  day." 

Divers  subsequent  communications  took  place  between  the 
plaintiffs  and  the  defendant,  James  Lister,  as  such  manager  as 
aforesaid,  but  no  satisfactory  conclusion  was  come  to.  The 
whole  amount  due  to  the  Liverpool  Union  Bank,  from  the  firm 
of  J.  &  H.  Hardie,  on  and  up  to  the  16th  of  July,  1838,  was 
11,540/.  14*.  8rf.,  inclusive  of  the  sum  of  10,000/.  for  which  the 
bank  gave  credit,  as  stated  in  the  laist-mentioned  letter.  On 
the  16th  day  of  July,  1838,  the  plaintiffs  tendered  to  James 
Lister  the  sum  of  11,540/.  18*.  8(1.,  and  at  the  same  time  called 
upon  and  required  him,  as  such  manager  as  aforesaid,  to  trans- 
fer and  ^i^ver  up  to  the  plaintiffs,  as  such  assignees  as  afore- 
said, all  the  shares  and  other  securities  held  by  the  bank,  in  re- 
spect or  on  account  of  the  debt,  and  at  the  same  time  delivered 
to  James  Lister  the  following  notice  in  writing,  (that  is  to 
say)  :— 

'^  To  the  Directors  and  Managers  of  the  Liverpool  Union  Bank. 

^  Take  notice,  that  the  assignee?  of  the  estate  and  effects  of 
Herbert  Hardie,  of  Manchester,  in  the  county  of  Lanca3ter, 
merchant  and  commission-agent,  dealer,  and  chapman,  (survi- 
ving partner  of  James  Hardie,  deceased,)  do  hereby,  with  the 
consent  and  approbation  of  the  administratrix  of  the  said  James 
Hardie,  declare  their  willingness  to  pay  off*  and  discharge  all 
monies  owing  by  the  said  James  Hardie  in  his  lifetime,  and 
the  said  Herbert  Hardie,  *or  either  of  them,  to  the  said  [*87] 
bank  with  interest,  commission,  and  charges  up  to  this  day ; 
and  do  hereby  tender  you  the  sum  of  11,540/.  lis.  8cl.,  in  satis- 
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ftction  of  the  amount  so  owing,  and  declare  that  if  that  sum  be 
not  the  full  amount  owing,  they  are  ready,  and  now  offer  to 
pay  the  full  amount  on  the  same  being  stated  by  you :  and  the 
said  assignees  do  hereby  request  and  call  upon  you  to  restore 
the  500  shares  in  your  bank  lately  standing  in  the  name  of  the 
said  James  Hardie,  and  the  like  number  of  shares  lately  stand- 
ing in  the  name  of  the  said  Herbert  Hardie,  and  which  shares 
were,  in  or  about  the  month  of  June,  1847,  cancelled,  or  pretend- 
ed to  be  cancelled,  by  you  ;  and  you  are  also  requested  to  pay 
or  give  credit  for  all  the  dividends  which  have  been,  or  ought 
to  have  been,  declared  on  the  said  shares  standing  in  the  name 
of  Elizabeth  Hardie,  and  which  are  the  property  of  the  said  as- 
signees, and  to  deliver  up  all  the  bills  of  exchange  and  securities 
held  by  you  on  account  of  the  amount  due ;  and  in  default  of 
your  compliance  with  this  request,  you  will  be  held  responsible 
for  all  the  said  shares  according  to  the  market  value  thereof 
this  day,  or  such  increased  value  as  the  same  may  hereafter 
attain,  and  for  any  loss  which  way  accrue  on  any  bills  of  ex- 
change, or  securities. 

(Signed)  "  E.  Connell, 

Manchester,  15th  July,  1838.  "  for  Self  and  Jfeignees 


» 


The  defendant,  James  Lister,  reftised  to  receive  the  nK>ney  so 
tendered,  or  to  transferor  deliver  up  the  shares  and,  securities,  and 
delivered  to  the  plaintiffs  the  following  notice,  (that  is  to  say) : — 

"  Liverpool  Union  Bank,  Liverpool,  \^th  July,  1838. 

"To  the  assignees  of  Herbert  Hardie.     Gentlemen, — ^I  do 

hereby  give  you  notice,  that  the  directors  of  the  Liverpool  Union 

Bank  are  ready  to  receive  the  balance  of  account  owing  to 

them,  viz.  1787/.  19^.  2d.,  including  interest  to  this  date,  and  on 

the  receipt  thereof  to  hand  over  to  you  the  securities  they 
[•88]    now  hold  ;  but  the  Directors  •cannot  compty  with  your 

request  to  restore  the  shares  lately  standing  in  the  names 
of  James  Hardie  and  Herbert  Hardie,  and  which  were  cancelled 
according  to  the  deed  of  settlement,  as  has  been  already  notified 
to  you.  "(Signed)    James  Lister,  ManagerP 
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The  whole  sum  demanded  by  the  bank,  in  respect  of  their  debt 
from  the  firm,  up  to  the  3rd  day  of  October,  1838,  was  1706/.  8*. 
Id.  And  on  that  day  the  plaintiSis  paid  to  the  defendant,  James 
Lister  as  such  manager,  such  sum  of  1706/.  8^.  Id,,  under  the 
following  protest,  (that  is  to  say) : — 

"  To  the  Directors  and  Manager  of  the  Liverpool  Union  Bank. 
"  We,  the  undersigned,  being  solicitors  for  the  assignees  of 
the  estate  and  effects  of  Herbert  Hardie  of  Manchester,  in  the 
coimty  of  Lancaster,  merchant  and  commission-agent  dealer 
and  chapman,  (surviving  partner  of  James  Hardie,  deceased,) 
do  hereby  for  and  on  behalf  of  the  said  assignees,  and  of  the 
admim'stratnx  of  the  said  James  Hardie,  give  you  notice,  that 
the  sum  of  17061.  8s.  Id.  now  paid  by  us  to  you,  as  the  balance 
of  the  account  owing  to  you  by  the  said  James  and  Herbert 
Hardie,  is  so  paid  under  protest,  and  saving  all  right  of  the 
said  assignees  and  administratrix  to  500  shares  in  your  bank 
lately  standing  in  the  name  of  the  said  Herbert  Hardie,  and  600 
shares  lately  standing  in  the  name  of  the  said  James  Hardie, 
and  which  shares  were,  in  or  about  the  month  of  June,  1837, 
cancelled,  or  pretended  to  be  cancelled  by  you ;  but  that  the 
said  assignees  and  administratrix  do  dispute  your  right  to  can- 
cel the  said  shares ;  and  that  the  said  payment,  now  made  as 
aforesaid,  is  not  to  be  considered  as  any  ackuowledgment  on 
their  part  of  your  right  to  cancel  the  said  shares.     Dated  this 

3rd  day  of  October,  1838. 

"Seddon,  Mawson  &  Lycett." 

The  bill  was  filed  on  the  31st  day  of  December,  1838,  and 
prayed  a  declaration  that  the  cancellation  of  the  said  1000  shares 
was  fraudulent  and  void,  and  that  the  plaintiffs  might 
*be  declared  to  be  entitled  to  the  shares.  The  bill  also  [•89] 
prayed  an  account  of  the  dividends  which  on  and 
from  the  20th  of  June,  1837,  were  or  had  become  due,  or  which, 
but  for  such  cancellation,  would  have  become  due,  upon  or  in 
respect  of  the  shares;  and  that  the  bank  might  be  ordered  and 
decreed  to  pay  or  allow  to  the  plaintiffs  in  account  the  full 
amount  of  such  dividends  ;  and  that,  upon  the  plaintiffs  paying 
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as  they  offered  to  do,  to  the  Liverpool  Union  Bank  the  said  sum 
of  £10,000  with  interest  thereon,  deducting  therefrom  the  amount 
of  such  dividends  as  aforesaid,  the  Liverpool  Union  Bank  might 
be  ordered  and  decreed  to  transfer  to  the  plaintiffs  the  said  1000 
shares,  or  that  the  said  shares  might  be  sold  in  such  manner 
and  at  such  times  or  time  as  the  Court  should  think  fit  to  direct 
and  that  the  proceeds  of  such  sale  might  be  paid  to  the  plain- 
tiffs ;  or  that  it  might  be  ascertained  what  was  the  true  value 
of  the  1000  shares  on  the  16th  day  of  June,  1838,  and  the 
amount  of  the  dividends  which  had  then  accrued  or  would 
have  accrued  due  thereon ;  and  that  the  defendant  might  be 
ordered  to  account  for  and  pay  to  the  plaintiff  such  value  and 
amoimt. 

From  the  answer  it  appeared,  that  the  shares  of  the  Liverpool 
Union  Bank  attained  their  maximum  pried  about  twelve  months 
before  the  bankruptcy  of  Herbert  Hardie,  when  the  selling  price 
was  181.  10s,  per  share,  being  a  premium  of  81.  IO9.  per  share 
beyond  the  amount  of  calls  which  had  been  paid  thereon ;  and 
from  that  period  they  gradually  fell  till  the  bankruptcy,  at  which 
time  the  nominal  price  per  share  was  11/.  10,  or  1/.  10  premi- 
um. The  answer,  however,  stated,  that  if  250  shares  had  been 
thrown  into  the  market  at  that  time,  the  market  price  would 
have  been  at  par,  and  that  if  1000  of  the  shares  had  been  thrown 
into  the  market,  the  price  of  shares  would  have  been  at  a  dis- 
count, and  the  1000  shares  must  necessarily  have  been  sold  at  a 

great  loss.  The  answer  further  stated,  that,  during  the 
[•90]    whole  of  the  month  of  June,  1837,  *and  at  the  time  when 

the  1000  shares  were  cancelled,  the  market  price  of  the 
shares  was  lower  than  at  the  time  of  the  bankruptcy.  That  on 
tlie  16th  July,  1838,  when  the  tender  was  made  by  the  plaintiffs 
in  respect  of  the  debt  due  to  the  bank,  the  market  price  of  the 
shares  was  13/.  lOj.  per  share ;  and  that,  on  the  3d  October, 
1838,  when  the  plaintiffs  paid  the  balance  due  to  the  bank,  the 
market  price  was  13/.  55.  per  share.  The  defendant  contend- 
ed that  the  notice  of  the  intended  cancellation  of  the  shares 
was  in  the  usual  form,  and  gave   the  usual  time   allowed 
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to  parties  to  pay  off  their  debts  before  the  sale  or  cancellation  of 
their  shares,  and  was  addressed  to  James  and  Herbert  Hardic, 
as  the  registered  shareholders,  at  the  place  of  abode  as  stated  in 
the  shareholders'  register,  or  to  their  representatives,  and  was  for- 
warded through  the  Liverpool  post-office,  as  provided  by  ths  61st 
chiuse  of  the  deed  of  settlement  The  answer  insisted  that  the 
plaintiffs  had  the  means  and  opportunity  from  the  pass-book  of 
knowing  the  state  of  the  account  between  the  bank  and  J.  &  H. 
Hardie.  The  answer  aliso  stated.that  the  full  value  of  the  shares 
held  by  James  &,  H.  Hardie  on  the  20th  June,  1837,  at  the  mar- 
ket price,  including  the  right  to  dividends,  was  £10,000.  That, 
at  a  meeting  of  the  directors  on  the  said  20th  June,  1837,  the 
shares  were  declared  to  b3  cancelled,  and  credit  was  given  in 
the  account  of  J.  &  H.  Hardie  for  £10,000.  That  a  resolution 
to  that  effect  was  entered  on  the  minutes  of  the  proceedings  of 
the  directors,  and  that  on  the  24th  June,  in  pursuance  of  the  51st 
clause  of  the  deed  of  settlement,  notice  that  the  shares  had  been 
cancelled,  and  the  £10,000  placed  to  the  credit  of  the  said  J.  <fo 
Herbert  Hardie,  or  their  representatives,  was  sent  through  the 
Liverpool  post-office. 

The  defendant,  by  his  answer,  relied  on  the  validity  of  the 
transaction,  and  insisted  on  the  propriety  of  the  cancellation  of 
the  shares. 

Both  parties  entered  into  evidence.    The  plaintiffs  examined 
several  stock-brokers,  to  prove  the  market  price  of  the 
'shares.    The  effect  of  the  evidence  was,  that  the  market    [•Ol] 
price  per  share  on  the  6th  May  and  1st  June,  1837,  was  11/. 
Ito. ;  on  the  20th  June,  1837,  11/. ;  on  the  16th  July,  1838,  13/. 
129.  6d. ;  and,  on  the  3rd  October,  1833,  13/.  5^. 

The  witnesses  examined  on  the  part  of  the  defendant  were 
the  sub-manager  and  clerks  in  the  office  of  the  b^nk,  to  prove 
the  several  books  and  accounts,  and  share-brokers,  whose  testi- 
mony as  to  the  value  of  the  shares  on  the  particular  days  varied 
in  some  respects  from  the  evidence  of  the  share-brokers  examin- 
ed on  the  part  of  the  plaintiffs,  the  witnesses  for  the  defendant 
estimating  the  value  of  the  shares  at  a  few  shillings  per  share 
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less  than  the  witnesses  for  the  plaintiffs.  All  the  witnesses, 
however,  bore  testimony  to  the  fact,  that  if  the  whole  1000  shares 
had  been  at  once  thrown  into  the  market,  the  price  of  shares 
would  have  been  much  depreciated. 

Mr.  Simpkinson  and  Mr.  Bacon^  for  the  plaintiffs.— The  di- 
rectors were  merely  mortgagees  of  the  shares,  and  held  them, 
as  such,  and  they  were  bound  to  deal  with  them  as  a  trus- 
tee would  be  required  to  deal  with  trust  property,  that  is,  to  get 
the  best  price  which  could  be  obtained.  The  defendant  am- 
tends  that  no  notice  of  the  cancellation  was  necessary,  The 
first  notice,  however,  shows  that  the  directors  considered  it  in- 
cumbent on  them  to  give  notice  of  what  they  intended  to  do, 
and  it  is  not  pretended  that  they  did  not  know  of  the  title  of  the 
assignees.  They  nevertheless  do  not  give  any  notice  to  the  as- 
signees, but  to  the  representatives  of  J.  &  H.  Hardie,  taking  the 
chance  of  the  notice  being  delivered  by  the  post-office  tathe  pro- 
per parties.  The  notice  calls  on  the  representatives  of  James 
and  Herbert  Hardie  to  redeem  the  1000  shares.  The  plaintiffs 
are  entitled  to  consider  this  notice  as  a  new  contract  with  the 
assignees.  It  was  impossible  for  the  assignees  to  comply  with 
the  notice,  until  they  knew  something  of  the  account ; 
and  the  directors  'refused  to  give  any  account,  referring  [*92] 
the  assignees  to  the  pass-book.  The  notice  is  also  defec- 
tive : — "  on  that  day,"  if  it  means  anything,  means  the  13th  of 
June  in  any  year.  The  evidence  ^ows  that  credit  was  not 
given  for  the  full  value  of  the  shares.  The  Company  have  ta- 
ken on  themselves  to  declare  the  shares  forfeited ;  if  there  has 
been  any  increase  in  the  value,  they  have  had  the  benefit,  and 
the  bankrupt's  estate  has  lost  it.  The  plaintiffs  are  certainly 
imable  to  give  any  satisfactory  explanation  respecting  the  inter- 
val of  time  between  June,  1837,  and  July,  1838,  but  there  is 
nothing  material  put  in  issue  on  the  subject. 

Mr.  Swanston  and  Mr.  Rolt,  for  the  defendants.— The  inabi- 
hty  of  the  plaintiffs  to  account  for  the  period  between  June, 
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1837,  and  July,  1838,  is  a  sufficient  answer  to  the  case.    It  is 

proved  that  there  was  a  remarkable  increase  in  the  value  of  the 

shares  during  that  p^od.    The  policy  of  the  plaintiffs  was,  to 

lie  by  during  that  period,  and  watch  the  progress  of  the  market. 

Every  circumstance  was  knpwn  to  the  plaintiffs  in  June,  1837  ; 

they  nevertheless  forbear  to  assert  their  right  until  the  market 

rises,  and  they  then  rush  in.  and  claim  the  benefit.     It  is  true, 

that,  the  answer  does  not  put  this  fact  distinctly  in  issue,  and 

there  is  no  distinct  averment  in  the  pleadings  on  the  subject.    It 

is  in  evidence,  that,  after  the  bankruptcy,  no  notice  was  given  by 

the  assignees  of  the  bankrupt,  or  by  the  representative  of  the  de- 

ceased;  as  required  by  the  deed  of  settlement.    The  notice  was, 

therefore,  correctly  addressed  to  the  representatives,  and  was  sent 

in  the  manner  prescribed  by  the  deed  of  settlement,  and  could  not 

have  misled  the  parties,  as  the  I3th  June  could  only  mean  the 

following  June. 

Admitting  the  plaintiffs  to  be  entitled  to  the  value  of  the 
shares,  credit  has  been  given  for  that  value.    The  plaintiffs,  how- 
ever, insist  on  having  more  than  that  value ;  and,  assuming 
their  evidence  to  be  conclusive,  it  would  appear  that  the 
[•93]    shares  at  the  time  of  the  cancellation  *were  worth  about 
2s,  Gd.  a  share  more  than  the  amount  for  which  the  di- 
rectors gave  credit  to  James  and  H.  Hardie,  but  if  the  1000  shares 
had  been  thrown  into  the  market,  the  price  would  have  been 
greatly  reduced,  and,  therrfore,  credit  has  been  given  for  a  much 
larger  sum  than  would  have  been  realized  by  the  sale  of  the 
shares,  if  thrown  into  the  market.    In  Sparks  v.  The  Liverpool 
Wafer-  Works  Company j{a)  a  bye-law  provided  for  a  forfeiture 
by  non-payment  ofta  call  after  ten  days'  notice ;  and  though  in  that 
case  it  was  clear  that  the  non-payment  of  the  call  arose  from  ig- 
norance of  its  having  been  made,  from  accidental  circumstances, 
and  absence  from  town  when  the  notice  was  sent,  yet  relief 
from  the  forfeiture  was  refused.    The  clause  of  forfeiture  in  that 
case  was  not  more  stringent  than  in  the  present.      It  is  unfair 

.  («)  13  Veik  438. 
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for  the  party  to  withdraw  whilst  there  is  a  prospect  of  risk,  and 
to  com-j  in  when  a  profit  arises,  and  time  is  necessarily  of  tba 
essence  of  a  contract  in  a  case  of  this  description^  Doloret  v. 
Rotlischtld.(a) 

The  plaintiffs  are  bound  by  all  .the  provisions  of  the  deed, 
and  it  is  not  sufficient  to  say,  that  it  imposes  on  them  hardship 
or  difficulty.  The  deeds  were  prepared  expressly  for  the  pur- 
pose of  preventing  bankrupts^  taking  any  interest  No  notice 
of  the  forfeiture  was  required  by  the  deed.  A  party  may  con- 
tract to  waive  or  do  without  notice.  The  giving  therefore  of  a 
notice  which  was  not  required,  cannot  prejudice  the  rights  of  the 
bank,  whether  the  notice  b3  regular  or  irregular.  The  fair 
construction  to  be  given  to  the  transaction  is  r — pay  back  (he 
capital,  or  else  sell  and  apply  the  purchase-money  in  satisfaction 
of  the  debt,  and,  according  to  this  construction,  the  bank  has 
acted  correctly.  The  balance  was  paid  on  the  16th  July  under 
protest,  but  the  protest  is  merely  against  the  cancelling  of  the 

shares,  not  against  the  amonnt  allowed  for  the  shares. 
[94*]  *  The  Vice-Chancellor.— [Without  hearing  the  re- 
ply.]—The  two  Hardies  held  each  500  shares  in  the 
liivcrpool  Uniou  Banking  Company,  which  appear  to  have  been 
purchased  with  partnership  monies.  The  bill  is  filed  by  the 
assignees  of  Herbert  Hardie,  who  has  become  a  bankrupt,  and 
the  administratrix  of  James  Hardie,  who  had  previously  died* 
A  clear  title  to  relief  appears  to  be  made  out  by  the  bill. 

The  case  stated  on  the  part  of  the  defendant  is,  that  the 
Hardies  being  indebted  to  the  Liverpool  Union  Banking  iJom- 
pany,  the  directors  exercised  the  right  of  cancelling  the  shares 
given  to  them  by  the  58th  clause,  and  tha^  they  did  so  duly 
and  effectually;  and  that  the  interest  of  the  Hardies  in  the 
shares  were  thereupon  determined  and  extinguised.  At  one 
period  of  the  discussion,  I  felt  some  doubt  whether^  having 
regard  to  the  nature  of  the  property,  the  plaintiffs  came  in  time. 
In  Doloret  v.  Rothsehild^{a)  time  was  held  to  be  of  the  ess^iOQ 

(a)  1  Sub.  ^  Stn.  690. 
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of  the  contract,  where  the  subject  of  the  contract  was  of  such  a 
nature  as  to  be  liable  to  variation  in  its  value.  The  principle 
laid  down  in  that  case  is  a  sound  one.  If  the  complaint  be  in 
due  time,  then  the  rule  to  be  applied,  in  such  a  case,  will  be  the 
nile  adopted  in  ordinary  circumstances.  The  alleged  wrong 
was  done  in  June,  1837,  and  the  bill  was  Jiot  filed  till  December, 
1838.  A  case  might,  perhaps,  have  been  stated  by  the  answer 
and  have  been  proved,  in  which  this  delay,  with  other  circum- 
stances, might  have  been  fatal  to  the  relief  sought  by  the  bill. 
Delay,  is  not,  however,  alone  sufficient;  it  must  be  coupled 
with  other  circumstances.  It  must  also  be  brought  forward  in 
such  a  way  that  the  plaintiff  may  have  an  opportunity  of  rebut- 
ting it,  and  of  entering  into  evidence  to  explain  or  to  avoid  the 
effect  of  it.  In  my  view  of  the  case,  it  is  clear  that  the  defend- 
ant has  not  rested  the  defence  on  the  delay  of  the  plaintiff. 
The  answer,  in  what  it  puts  in  issue  on  the  subject, 
^admits,  that  from  January,  1838,  to  July,  1838,  the  [*95J 
plaintiffs  claimed  a  title  to  the  shares.  What  was  the 
value  of  the  shares  between  the  24th  June,  1837,  and  the  16th 
July;  1838,  does  not  appear  from  any  evidence.  In  my  view 
of  the  case,  it  was  material  to  state  and  to  prove  this.  For  the 
first  half  of  the  year  1838  it  is  admitted  that  the  demand  was 
kept  up,  and  then  a  tender  of  the  amount  is  made  under  a 
protest  Though  time  is  important,  and  most  important  when 
attended  with  other  circumstances,  it  is  nothing  of  itself,  and 
I  am  not  able  to  find  any  such  circumstances  stated  or  proved 
on  this  record  as  will,  on  that  ground,  deprive  the  plaintiffs  of 
their  right  to  relief.[l]    I  am  not  satisfied  with  the  manner  in 

[1]  Parties  nMy  by  their  •greement  make  time  of  the  eflsence  of  the  contract 
Benedict  y.  Lynch,  1  Johns.  Ch.  Rep.  370.  Hatch  y.  Co66,  4  Johns.  Ch  Rep.  5.59. 
WfUc  ▼.  Smith,  7  Paige,  S3 ;  8.  C.  3  £dw.  Ch.  Rep.  78.  Moore  ▼.  Smedburgh, 
8  Paige,  601.  Carter  v.  Dtan  ^  Chapter  of  Ely,  7  Sim.  911.  Coleock  y.  Butler, 
1  Deoan.  307.  Where  the  payment  of  the  poiehase  money  at  a  partiealar  day  is 
made  an  «BBeDtial  pari  of  the  contract,  if  the  yendee  wishes  to  eniiile  himself  to  a 
specific  perfbrmaooe,  he  must  tender  or  offer  to  pay  the  money  to  the  yendor,  at  the 
time  specified,  upon  the  receipt  of  a  deed  of  the  premises.  Welley,  Smith,  uhi  eujk 
Wh«m  the  agreement  between  yendor  and  pwcfaaser  was,  that  it  should  be 
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which  the  claim  is  brought  forward  by  the  plaintiffs ;  but  I  am 
not  so  dissatisfied  with  it  as  to  be  able  to  refuse  the  relief 
sought  by  the  plaintiflfs.  The  next  question  is,  whether  the 
lien  could  be  made  effectual  by  the  forfeiture.  I  am  of  opinion 
that  the  debt  to  the  Company  is  sufficiently  proved.  At  the 
death  of  James  Hardie,  a  debt  was  due,  and  continued  to  be  due 
down  to  the  time  of  the  bankruptcy  of  Herbert  Hardie.  Taking 
the  debt  to  be  proved,  the  directors  had  a  right  to  exercise  the 
power  given  to  them  by  the  58th  clause.  That  clause  is  most 
singularly  worded;  there  would  not  appear  to  be  any  thing 
which  it  was  incumbent  on  the  debtor  to  do ;  it  merely  declares, 
that  there  shall  be  a  lien  on  the  shares  of  the  debtor  for  the 
amoimt  of  the  debt,  and  that  the  directors  shall  be  at  liberty  to 
cancel  the  shares  in  liquidation  and  satisfaction  of  the  debt.  It 
might  reasonably  have  been  expected,  that  there  should  have 
been  some  requisition,  so  as  to  create  a  default ;  but  not  so,  the 
lien  is  to  take  effect  on  merely  stating  the  debt,  without  stating 
any  default.  No  request  for  payment  is  required,  and,  therefore, 
there  can  be  no  default.     Now,  I  admit,  that  if  the  case  of 

default  had  been  provided  for,  it  might  be  proper  and  rea- 
[•96]    sonable  to  stipulate  for  the  forfeiture,  in  the  case  of  *de- 

fault ;  but  to  say  that  there  shall  be  a  forfeiture,  because 
there  is  a  debt  without  any  default  in  the  payment  of  it,  seems 
to  be  most  extravagant.  Another  possible  view  in  which  it 
might  be  taken  is,  that  the  forfeiture  was  to  be  ah  extinguish- 
ment of  the  debt ;  but  then  there  is  no  amount  of  debt  stated  at 

if  the  purchaser's  counsel  should  be  of  oplDiou  that  a  marketable  title  codd  not  be 
made  by  a  certain  time,  and  the  counsel  being  of  that  opinion,  a  bill  by  the  pur- 
chaser for  a  specific  performance  was  dismissed  with  costs.  WiUiams  v.  Edwardt,  2 
Sim.  78.  All  objections  to  a  title  were  to  be  taken  within  twenty  •one  days  (h>m  the 
delivery  of  the  abstract,  and  time  in  that  respect  was  to  be  considered  tbe  essence  of 
the  contract :  It  was  held  that  the  twenty-one  days  did  not  beg  in  to  nm,  until  a 
perfect  abstract  had  been  deUveied.  Hobton  t.  Bell,  2  Bear.  17.  Where  time  is 
not  of  the  essence  of  the  contract,  and  there  is  unneoessary  delay  by  one  of  the 
parties  in  completing,  the  oUier  has  a  right,  by  notice,  to  limit  the  time  for  completing 
the  contract,  and  upon  default,  to  abandon  the  contract  Taylor  y.  Bnnon,  id.  180. 
Walker  v.  J^eye,  I  Hare,  341,  8. 


CASES  IN  CHANCERY.  96 

1841.— Stobia  ▼.  Lbtar. 

• 

which  the  fofeiture  shall  take  place,  and  therefore  shares  worth 
BOOM,  might  be  forfeited  for  a  debt  of  5/.  To  render  this  con- 
struction availaUe,  it  most  be  put  on  some  certain  principle, 
such  as  the  amount  of  the  debt  It  was  argued  for  the  defend- 
ant, that  the  shares  might  be  taken  at  par ;  but  if  they  are  to  be 
treated  as  security,  they  cannot  be  taken  otherwise  than  at  their 
true  value.  I  must  consider,  therefore,  that  the  shares,  if  taken, 
were  to  be  taken  at  their  real  value,  and  a]^lied  in  reduction  of 
the  debt.  The  clause  is  easily  understood  in  this  way;  viz. 
that  the  directors  should  not  be  obliged  to  raise  by  a  sale  of  the 
shares,  which  might  be  injurious  to  the  Company,  the  amount 
of  the  debt,  but  might  take  the  shares  in  reduction  of  the  debt. 
They  had,  therefore,  an  option,  but  an  option  to  be  exercised 
most  scrupulously,  as  it  in  effect  rendered  them  both  vendors 
and  purchasers,  and  gave  them  the  power  of  taking  the  prc^rty 
of  their  debtor  in  satisfaction  of  their  debt.  It  was  an  option 
which  required  the  exercise  of  great  caution  and  delicacy. 

I  will  not  say  that  the  Ccxnpany  were  not  justified  in  resort- 
ing to  this  mode  of  cancellation  of  the  debt ;  but  doing  so  they 
were  bound  to  give  the  full  value  of  the  shares.  The  questk>n 
is,  have  they  done  so  ?  It  has  been  said,  that  if  the  shares  had 
been  thrown  into  the  market,  the  price  of  shares  would  have 
been  greatly  depreciated,  and  the  1000  shares  would  have  pro- 
duced much  less  than  £10,000.  Such  probably  would  have 
been  the  case,  but  the  Company  had  no  right  to  speculate  on 
diis.  In  my  opinion,  the  full  market  value  should  have  been 
credited  in  respect  of  these  shares,  and  it  is  admitted,  that  the 
full  market  value  has  not  been  credited.  It  has  been  said, 
that  the  difference  *is  only  2^.  6d.  per  share ;  that,  how-  [*97] 
ever,  would  amount  to  £125 :  and  on  the  evidence,  it 
might,  I  thinkj  be  taken  at  something  more,  but  taking  it  at  2s. 
6(L  per  share  only,  and  that  £10,000  only  was  credited,  too  little 
appears  to  have  been  credited.  Another  doubt,  which  in  the 
course  of  the  case  I  have  entertained  is,  whether  the  cancellation 
might  not  in  substance  take  place,  though  credit  might  not  be 
given  for  the  proper  amount.     On  reflection,  however,  I  am 
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that  there  is  no  foundation  for  this  doubt,  and  Ihal  the 
sale  must  be  set  aside  altogether.  The  caneeliation,  to  be  efibo- 
tual,  must  be  attended  with  all  requisite  conditions ;  taken  as  a 
sale,  if  the  sale  was  at  an  improper  price,  the  whole  transaction 
must  be  set  aside.  Other  views  may,  possibly:,  be  taken — the 
settlement  does  not  require  notice : — to  exercise  this  power  with- 
out notice  would,  however,  have  been  harsh  in  the  extreme. 
The  usual  course  appears  to  have  be^i  to  give  notice,  and  no- 
tice was  given  in  this  case.  It  has  been  said,  that  though  no- 
tice was  not  requisite,  yet,  if  given,  it  must  be  considered  a 
proper  notice,  and  to  a  create  a  new  omtract.  I  cannot  adopt 
that  argument.  The  case  of  forfeitiue  is  matter  of  strict  right; 
and  if  I  were  bound  to  decide  the  case  on  that  point,  I  should 
hdd  they  were  bound  to  redeem,  according  to  that  notice.  They 
did  not  do  so ;  but,  on  another  day,  when  the  prices  were  dififo* 
sent  They  were  bound  to  proceed  modo  ei  forma.  The  no* 
tice  does  not  state  the  amount  of  the  debt,  or  the  sums  required 
tx  the  redemption.    I  give  no  opinion  on  this  point 

I  am. of  epini<ni  that  the  sale  must  be  set  aside, and  the  par* 
ties  restored  to  their  fonoer  position,  as  if  the  canceling  had  not 
taken  place.    The  accounts  must  be  taken. 

As  to  costs,  I  am  not  emirely  satisfied  as  to  the  mode  in  which 
the  lapse  of  time  is  accounted  jfbr  by  the  plaintifis,  but  the  ob- 
jection is  not  so  raised  on  tfiis  record  as  to  enable  me  to  refuse 
the  rrfief  sought  by  the  bill.  My  present  impression  is,  not  to 
give  costs  on  either  side. 


[*98]  •Prenderoast  v.  Turton. 

1841 :  Nov.  d4th. 

In  Febraary,  1825,  a  joint  stock  company  was  eaUUished  for  the  pnipoaa  of  work- 
ing a  mine,  the  eapit^  of  which  was  to  consist  of  SOO  shares  of  X50  each.  The 
Jhectms  had  pimer  to  exact  the  lull  payment  of  £50  on  each  sh*ai«,  bnt  if  Antiiar 
«U  ware  iwiBind,  thni  they  wan  ta  call  a  aMaifav  of  prapilelon  and  sabmit  to 
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ifadmuk  Uw  pra|Ni«ty  of  imtrtmnng  ike  nmmber  rf  9kmr99,  mt  of  Ukimg  muh 
tAer  alcft  m  iKi^il  «jppMr  ai{oiMi6/«.  The  plaintiflb,  who  won  ■harehcldera, 
paid  the  fuU  amount  of  their  callB,  bat  in  October,  1626,  were  informed  by  the 
Mcretuy  of  the  Comfmny,  that  he  had  eome  time  ainee  mentioned  to  a  penon, 
(who  was  the  plaintifi'  a|(ent  for  the  p85rment  of  their  caOe,)  that  in  the  preTione 
July  the  dfaecteis  had  raaohred  to  iaereoae  the  amount  of  eaUi  on  eaeh  diare.  To 
thii  the  plaintiA  objected,  and  they  lefoaed  to  pay  the  additional  calb.  An  alter- 
eakaon  by  letter  enmed  till  about  August,  1828,  when  the  plaintiflb,  as  they  alleged, 
left  the  country.  In  July,  1828,  their  shares  wore  declared  forfeited.  The  other 
shareholders  then  continued  to  work  the  mine,  but  the  concern  was  nnsuccessfhl 
till  the  year  1835,  when  it  began  lo  make  an  hicrearing  profit.  In  Neremher, 
1837,  ihe-^lamtitEK  as  they  alleged  by  their  bill^ictnmed  lo  thk  coimtcy.  In  Sep* 
tenher,  1836,  they  SUmI  their  biU  to  be  lei  into  the  receipt  of  the  pioato  with  the 
other  shaieholdeis.  It  did  not  appear  in  evidence  whether  the  plaintiffii  were  ab- 
sent from  this  country,  or  where  they  were,  between  August,  1828,  and  November, 
1837,  except  that  it  was  admitted  by  (he  defendants  that  ui  1828,  they  were  In 
Jeisey.  Many  aoti  of  imgnlatity  and  misosadnct  m  'the  mnangemeot  of  the 
eoaeem  during  the  interval,  were  admitted  by  the  defendaiitsi  and  aaioi^  othent 
the  6»t,  that,  during  a  great  portion  of  that  period,  the  concern  was  managed  by 
an  insufficient  number  of  directois.  The  plaintifi  had  no  means,  under  the  deed 
of  settlement,  of  dissolving  the  society  i^—Heldf  that  the  plaintifis,  not  having  suffi- 
ciently accounted  for  their  acts  and  conduct  during  the  interval  between  August, 
1888,  and  Noveniier,  1837,  must  be  eOMriderad  as  having  aoqaissced4n  the  e«n« 
daet  ef  tiM  diiectoia  and  other  ahaieboUeis  in  the  conceniy  and  were  not  entitled 
to  the  relief  sought  by  their  bilL 

Bt  an  iDdenture  dated  the  8th  February,  1825,  and  made  be- 
tween Richanl  Penrose  of  the  first  part ;  Sir  Thomas  Turton, 
Bart,  Robert  Clarke  and  Charles  Carpenter  of  the  second  part ; 
and  the  said  Sir  Thomas  Turfon,  Robert  Clarke,  and  Charles 
Carpenter,  and  the  several  other  persons  whose  names  were 
thereunto  subscribed  and  seals  affixed  of  the  third  part,  (being 
the  deed  of  settlemmt  of  the  <<  United  Hills  Mine  Company :") 
it  was  covenanted  and  agreed,  that  the  capital  of  the  Company 
riiould  consist  of  the  sum  to  be  raised  by  the  sale  of  200  shares 
of  £50  each,  and  of  such  further  sum  or  sums  as  might  be  raised 
by  the  sale  of  new  shares,  under  the  power  for  that  purpose 
therein  contained,  such  new  shares  not  to  exceed  the  whole 
number  of  shares,  including  the  number  of  300 ;  that  there 
•hookl  be  three  directors  of  the  Company,  each  of  whom  should 
hold  twenty  shares,  and  that  Sir  Thomaa  Turton,  Robert  Clarke, 
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and  Charles  Carpenter,  should  be  the  directors  and  trustees  of 
the  Company ;  that  the  directors  should  continue  to  hold  oflfee 
from  the  day  of  the  date  of  the  said  indenture  for  the  space  of 

seven  years  then  next  ensuing,  and  until  the  first  Friday 
[*99]    which  should  be  in  the  month  of  June,  1832,  and  *then 

should  go  out  of  office,  but  might  nevertheless  be  re-elected 
by  the  proprietors  or  directors  for  the  then  seven  years  next  «i- 
suing,  or  for  any  shorter  term.    That  the  directors  should  have 
power  to  renew  leases,  &c.    That  the  directors  for  the  time 
being  should  give  one  month's  notice  in  each  year  of  a  g^ieral 
court  of  proprietors,  to  beholden  at  the  office  of  the  Company 
on  the  first  Friday  in  June  in  each  year,  by  letter  sent  to  each 
proprietor.    That  at  such  general  court  a  report  should  be  made 
to  the  proprietors  by  the  directors  of  the  state  of  the  mine,  and 
an*  account  given  of  the  receipts  and  expenditure.    That  as  to 
all  questions  relating  to  any  business  or  matter  to  be  transacted 
at  the  general  meeting,  or  any  special  general  meeting,  a  major- 
ity of  the  votes  of  all  qualified  proprietors  present,  not  decliniDg 
to  vote,  should  be  sufficient  to  decide  the  same,  except  for  allier- 
ing  or  rescinding  the  laws  or  regulations  of  the  Company,  «r 
dissolving  the  same,  as  thereinafter  mentioned.     That  every 
proprietor  should,  on  paying  into  the  banking-house  of  the  Com- 
pany his  first  instalment,  subscribe  his  name  and  place  of  abode 
in  a  book  of  the  Company,  &c.,  and  such-  signature  should  enti- 
tle the  shareholder  to  be  considered  from  thenceforth  as  one  of 
the  proprietors  of,  and  adventurers  in,  the  said  Company,  and 
to  the  receipt  of  all  the  benefit  and  advantage  thereof,  in  {propor- 
tion to  the  shares  holden  by  him  or  her,  so  long  as  he  or  she 
should  comply  with  the  conditions  thereto  annexed,  and  should 
pay  the  several  instalments  on  the  said  shares  of  £50  each,  as 
the  same  should  be  called  for  by  the  said  directors  for  the  time 
being.     That  the  directors  of  the  said  Company  should  have 
power  to  call  for  instalments  on  the  said  shares  at  such  times 
and  in  such  proportions  as  should  be  necessary,  and,  if  neces- 
sary, should  have  power  to  call  for  the  whole  instalments ;  and 
in  case  the  same  should,  in  the  judgment  of  the  directors  for  die 


CASES  IN  CHANCERY.  99 

1841. — ^Prendeigast  y.  Turton. 

time  being,  be  insufficient  for  carrying  on  the  business 
of  the  said  mine  without  faltfier  aid,  *then  and  in  such    [*100] 
case  the  directors  should  call,  a  meeting  of  the  proprie- 
tors, and  lay  before  them  a  full  and  ;particular  account  of  the 
state  of  the  concerns  of  the  satd  Cbp^any,  and  submit  to  their 
decision  the  propriety  of  increasing  the  number  of  shares,  or 
of  taking  such  other  steps  as  might  appear  advisable.    That 
in  case  any  instalment  or  instalments  so  caHedT  for  by  the  di* 
rectors  as  aforesaid,  should  be  unpaid  for  the  s]iace  ^  fourteen 
days  after  the  day  fixed  for  the  payment  thereofjHhe.^Eihare  or 
shares  on  which  such  payment  was  called  for  and  unpaid,  and 
all  the  instalments  which  should  have  been  previously  p^ud 
thereupon,  should  be  absolutely  forfeited  for  the  benefit  of  tb& 
Company ;  and  the  original  holder  thereof  should  cease  from 
such  period  to  have  any  interest,  or  advantage,  or  concern  what- 
soever in  the  said  Company  or  mine,  in  respect  of  the  share  or 
shares  so  forfeited.    That  if  at  any  time  or  times  thereafter  it 
should  become  necessary  to  increase  the  said  shares  of  the  said 
mine  or  Company  by  the  addition  of  the  number  of  100  more 
iihares  of  £50  each,  as  before  provided,  the  increased  nimiber 
of  such  shares  should  be  allotted  and  divided  to  and  in  equal 
proportions  amongst  the  then  proprietors  according  and  in  pro- 
portion to  their  respective  shares ;  and  in  case  any  such  proprie- 
tors should  decline  Xo  increase  his  or  their  shares  by  such  pro* 
poftionate  addition  thereto,  the  shares  declined  to  be  taken  by 
snch  proprietor  or  proprietors  should  be  divided  equally  amongst 
such   remaining  proprietors,  &c.     That  the  proprietors,  who 
were  in  future  to  be  eligible  to  fill  the  oflSces  of  directors,  should 
be  elected  as  follows,  (that  is  to  say,) — every  vacancy  occasioned 
in  the  office  of  director  by  removal,  death,  or  resignation,  or  by 
any  other  means  except  that  of  going  out  at  the  expiration  of  the 
period  for  which  they  were  elected,  should  be  filled  i^>  with  all 
convenient  speed  by  the  election  of  a  new  director  at  the  annual 
general  meeting,  or  at  any  special  general  meeting  to  be 
specifically  called  for  that  purpose.    That  *the  control    [*101] 
and  management  of  the  funds  of  the  Company  should 
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be  vested  in  the  directors  for  the  time  being,  and  they  wBre 
thereby  authorized  and  empowered  At  the  general  annual  meet- 
ing of  the  proprietors  to  declare  nXkh  dividend  as  in  their  judg- 
ment 8lu>uld  be  proper  to  ba  Iri^e  amongst  the  proprieton,  ac- 
cording to  their  respectiv^«ilhares. 

The  deed  contain^  ilo  prorision  relating  to  the  dissolutmi 
of  the  parmershipVjflMwithstanding  the  allusion  to  such  i»ovi- 
flion  before  m^.tian06d. 

The  deeH  vak  executed  by  the  directors  and  the  other  pro- 
prietorsT  or'shkreholders  in  the  undertaking,  and,  amongst  others, 
by  a^Mr.  Serjeant,  who  was  then  the  secretary,  and  who  held 
tw3nty-five  shares.  Of  these  shares  he  sold  four  to  Miss  Mary 
Keht,  and  two  to  her  sister,  Miss  Isabella  Kent ;  and  thou^  the 
shares  remained  for  some  time  in  the  name  of  Serjeant,  the 
Miss  Kents  were  treated  by  the  Company  as  the  real  owners  of 
those  shares.  Upon  the  occasion  of  Serjeant  ceasing  to  be  secre- 
tary, their  names  were  entered  in  the  books  of  the  Company. 

The  Miss  Kents  regularly  paid  the  amount  of  calls  which 
were  made  upon  them  in  respect  of  their  shares,  to  ttie  fuU  ex- 
tent of  £60  per  share.  Before  paying  the  last  instalment,  Mary 
Kent  wrote  a  letter,  dated  in  September,  1826,  to  Mr.  HebdeUi 
the  then  secretary  of  the  Company,  in  which,  after  proposing  to 
pay  the  tenth  instalment,  due  on  the  shares  of  herself  and  sister, 
she  requested  to  know  whether  that  was  likely  tol^  the  last 
call ;  adding  that  she  was  anxious  to  settle  for  all  that  was  due 
without  loss  of  time,  as  she  was  on  the  eve  of  leaving  home. 
To  this  answer  Mr.  Hebden  replied  in  a  letter  dated  the  27th  of 
September,  in  which  he  stated  that  he  had  some  time  previous- 
ly mentioned  to  Mr.  Wilson,  (a  gentleman  who  had  been  in  the 
habit  of  paying  the  calls  for  the  Miss  Kents,)  that  at  a  meeting 
of  the  shareholders  it  had  been  resolved  to  meet  the  ex- 
[*102]  penses  of  the  mine  by  additional  *calls  rather  than  by 
an  increase  in  the  number  of  shares,  and  that  a  call  of 
£5  a  share  had  been  made,  which  had  been  paid  on  the  10th 
inst.  In  reply  to  this  letter  Mary  Kent  wrote  a  letter  to  Hebden, 
in  which  she  said  that  she  should  make  some  anaagement  for 
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the  pajrment  of  the  additional  £5  a  share ;  adding,  however, 
diat  she  was  not  prepared  for  this  last  demand,  as  she  had  been 
led  to  suppose  by  the  former  secretary  that  no  more  than  half 
the  original  sum  of  £50  would  be  required. 

The  resolution  to  which  Mr.  Hebden  alluded  to  in  his  letter 
10  MiiBs  Kafit,  was  passed  at  a  meeting  which  took  place  on  the 
27th  July,  18S6y  and  was  in  these  terms : — 

''  Resolved,  that  the  mines  be  prosecuted  with  as  much  atten- 
tion to  the  diminution  of  expense  as  possible ;  and  that  calls  on 
each  shareholder  be  in  proportion  to  the  number  of  shares  held 
by  each,  and  at  intervals  as  great  as  the  nature  of  the  work  con- 
templated will  admit'' 

In  November,  1826,  Mary  Kent  married  captain  Stephen 
Prendeigost  Soon  after  the  marriage,  Mrs.  Prendergast  recei- 
ved a  letter  from  Mr.  Hebden,  in  which,  on  the  part  of  the  Com- 
pany, he  demanded  payment  of  the  additional  instalment  of 
£5  per  share,  mentioned  in  his  former  letter,  and  also  a  further 
additional  instalment  to  the  same  amount.  These  additi<mal 
payments  Captain  Prendergast  and  Miss  Kent  refused  to  make  ; 
and  diey  questioned  the  right  of  the  Company  to  enforce  them. 

A  loi^  correspcHidence  then  ensued  between  Captain  Pren* 
dergast  and  Mr.  Hebden,  in  the  course  of  which  the  former  re- 
peatedly offered  to  sell  his  shares  to  the  Company  at  a  reduced 
rate ;  and  by  a  letter  of  the  22nd  February,  1827,  he  made  a 
specific  offer  of  the  shares  to  the  Con(ipany  at  £25  per  cent. 
These  offers  were  refused  on  the  ground  that  the  additional 
calls  had  not  been  paid  up.  An  objection  was  also  raised,  that 
the  shares  in  question  were  not  legal  interests,  but  held 
in  trust  only.  Captain  *Prendergast  and  Miss  Kent  then  [*103] 
attempted  to  sell  their  shares  to  third  persons ;  and  with 
this  view,  t^idered  to  the  Company,  for  their  approval,  a  draft 
assignment  of  the  l^al  interest.  The  Company,  however,  de- 
clined to  do  more  up(m  this  subject,  than  to  consent  to  a  case 
laid  before  coimsel. 

these  jHOceedings,  fresh  calls  were  continually  made 
for  instalments;  and  on  the  6th  of  June,  1828^  a  meeting  of  pro- 
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prietors  was  held,  at  which  Captain  Prendergast  and  Mies  Kent 
were  reported  by  the  secretary  to  be  considerably  in  arrear  in 
the  payment  of  their  instalments,  and  it  was  ordered,  that  they 
should  be  written  to,  and  apprized  that  unless  the  arrears  of  their 
shares  were  paid  up  in  a  fortnight,  the  shares  would  be  forfeited. 
On  the  31st  of  July,  1828,  no  letter  having  been  received  in  an- 
swer to  the  notices  sent  in  pursuance  of  the  foregoing  resolution, 
the  shares  of  Captain  Prendei^ast  and  Miss  Kent  were  declared 
forfeited. 

The  bill  was  filed  on  the  5th  of  September,  1838,  by  Captain 
and  Mrs.  Prendergast,  against  the  then  directors,  Sir  T.  Turton, 
Duncan  Campbell  and  Clarke,  and  against  Serjeant  and  Miss 
Kent,  the  latter  of  whom  had  assigned  her  interest  to  the  plain- 
tiff. It  alleged,  that,  iti  1828,  the  working  of  the  mine  was  en^ 
tirely  suspended ;  that,  for  some  years  afterwards,  little  or  no 
profit  was  derived  from  it ;  that,  during  the  whole  of  that  time, 
the  plaintiffs  were  absent  from  this  country,  and  in  consequence 
of  the  state  of  the  concern  took  no  further  proceedings  in  respect 
of  their  shares,  but  that  the  plaintiffs  returned  to  England  at 
the  latter  end  of  1837,  when  they  applied  to  have  their  shares 
restored  to  them.  The  bill  prayed,  that  the  declaration  of  for- 
feiture of  the  plauitiffs'  shares  might  be  declared  void,  and  that 
the  plaintiffs  might  be  let  in  to  participate  in  the  profits  of  the 
mine,  upon  payment  of  their  share  of  all  expenses  incurred  in 
working  of  it ;  and  with  reference  to  certain  alterations 
pl04]  which  had  taken  place  in  *the  constitution  of  the  Compa- 
ny, and  certain  alleged  misconduct  on  the  part  of  the 
drectors,  it  prayed  that  the  resolutions,  by  which  it  had  been  at- 
tempted to  subdivide  the  shares,  might  be  declared  void  against 
the  plaintiffs,  and  that  the  business  of  the  Company  might  be 
decreed  to  be  carried  on  pursuant  to  the  provisions  of  the  inden* 
ture  of  settlement,  and  that  the  directors  might  be  decreed  ,tc 
account  for  all  snms  of  money  improperly  appropriated  by  then« 
out  of  the  funds  of  the  Company. 

The  defendants,  Turton,  Campbell,  and  Clarke,  by  Aeir  an- 
swer, denied  that  the  working  of  the  mine  had,  at  any  time 
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nnce  August,  1828,  been  entirely,  or  almost  entirely,  suspended ; 
l>ut  on  the  contrary  alleged,  that  it  had  been  ever  since  in  full 
wotk,  though  the  working  of  it  was  attended  with  considerable 
loss,  till  about  the  year  1835,  when  it  began  to  yield  a  profit ;  and 
they  Terily  believed  that  the  circumstances  of  the  mine  now 
yielding  a  considerable  profit  had  induced  the  plaintifis  to  take 
die  present  proceedings.  They  admitted,  in  answer  to  a  charge 
in  the  bill  as  to  that  particular,  that,  at  a  meeting  of  shareholders 
held  on  the  7th  of  March,  which  was  attended  by  the  defendants, 
and  of  which,  of  course,  no  notice  was  given  to  the  plaintifis, 
it  was  resolved  that  certain  clauses  in  the  4eed  of  settlement 
should  be  annulled,  and  that  the  capital  of  the  Company  should 
thenceforth  consist  of  4000  scrip  shares  of  £5  each,  making  a 
capital  of  £20,000,  and  that  twenty  new  scrip  shares  should  be 
allotted  for  each  old  share,  and  that  the  shares  of  the  plaintifiT 
aud  Miss  Kent  should  be  sold  for  the  use  of  the  Company. 

With  respect  to  the  charges  of  misconduct  in  the  directors,  the 
following  facts  were  admitted  by  the  answer : — that  Carpenter, 
one  of  the  original  directors,  died  in  1831 ;  that  the  time  for  Tur- 
ton  and  Clarke  continuing  in  office  would,  according  to  the  deed 
of  settlement,  expire  in  1832 ;  that  Turton  and  Clarke,  neverthe- 
less, continued  the  only  directors  till  October,  1834,  when 
Clarke  became  a  bankrupt ;  •and  that  Turton  afterwards    [*105] 
was  sole  director  till  1835,  when  Campbell  joined  him  in 
the  direction.     Turton,  however,  in  justification  of  himself,  sta- 
ted that  in  June,  1832,  there  were  no  other  shareholders  qualified, 
who  would  accept  the  office,  and  that  in  June,  1835,  he  was  re- 
elected.    As  to  Campbell,  it  was  admitted,  that  he,  at  the  sug- 
gestion and  with  the  assistance  of  Turton,  qualified  himself  for 
the  direction  by  purchasing,  at  the  low  price  of  £50,  twenty 
shares  of  one  Harding,  who  had  been  formerly  a  director  of  the 
Company,  but  who  had,  in  1830,  absconded  from  this  country, 
while  indebted  to  the  Company  in  £300 ;  and  that  several  sums 
were  due  on  these  shares  for  calls  in  1829  and  1830,  which  had 
never  been  paid  up.    It  was  also  admitted,  that  Turton  had 
chai^ied  the  Company  with  his  salary  of  £100  a  year  fi?om  1826 
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to  1836,  during  a  great  part  of  which  period  the  mine  had  been 
unproductive. 

It  appeared  from  the  admissions,  that  the  meetings,  in  which 
the  proceedings  relative  to  the  forfeiture  of  the  plaintifis'  shares 
were  discussed,  had  been  in  several  respects  informally  held. 

There  was  no  satisfactory  evidence  as  to  the  exact  residence 
of  the  plaintiffs  during  the  time  of  their  alleged  absence  from 
England.  It  was  admitted  by  the  defendants,  that  in  1827  and 
1828  they  were  in  Jersey. 

Three  grounds  for  defence  were  set  up  by  the  answer : — ^fiist, 
want  of  parties;  secondly,  multifariousness ;  thirdly,  the  Statute 
of  Limitations,  and  length  of  time  independent  of  the  statute. 

Upon  the  first  point,  the  defendant's  counsel  contended,  that 
all  the  shareholders,  they  being  all  interested  in  the  introduction 
of  the  plaintiffs  into  the  concern,  should  be  parties ;  but  at  all 
events,  that  the  persons  present  at  the  making  of  the  resolutions 
sought  to  be  annulled,  should  be  parties.    This  point,  however, 

there  being  no  necessity  for  it,  was  not  determined. 
[•106]  *Upon  the  second  point,  the  plaintiffs'  counsel  referred 

to  Wcard  v.  Caoke,{a)  and  Wynne  v.  Cdllander.{b)    As 
to  the  third  point — 

Mr.  Simpkinson  and  Mr.  Ty^fmias  Turner^  for  the  plaintifls, 
said,  that  the  Statute  of  Limitations  had  nothing  to  do  with  the 
subject ;  the  important  part  of  the  defence  was  that  which  rested 
on  length  of  time,  independently  of  the  statute.  It  is  a  startling 
proposition  to  say,  that  parties  who  have  advanced  considera- 
ble capital,  no  part  of  which  has  been  repaid  to  them,  are  to 
have  no  relief  in  respect  of  their  advances,  merely  because  of 
the  lapse  of  a  few  years.  Suppose  the  concern  had  been  un- 
prosperous,  and  the  directors  had  dissolved  partnership,  would 
not  the  plaintiffs  have  been  entitled  to  an  account,  and  to  credit 
for  what  they  had  advanced  ?  Could  it  be  said  in  answer  to 
such  a  claim,  that  six  or  seven  years  had  elapsed  since  the  claim 

(a)  5  Madd.  132.  (i)  i  Rugs.  993. 
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arose  7    The  length  of  time  nii];ht  and  ought  to  ha^e  consider^ 
aUe  weight  to  induce  to  Court  to  do  justice  to  the  defendants ; 
bat  it  would  not  altogether  bar  the  plaintiffs,  they  being  reeU  in 
turia,  and  the  statue  not  applying.    In  Lake  v.  Craddock,{a)  the 
partnership  had  been  abandoned  by  the  father  of  the  defendant 
thirty  years  before  the  bill  was  filed,  and  it  was  contended  that 
the  four  survivors  were  entitled  to  the  whole  concern  ;  but  the 
decision  of  the  Master  of  the  Rolls  was,  that,  though  the  legal 
estate  smrived  to  the  four,  Craddock's  representatives  had  an 
equity  in  onenfifth.    [The  Vice- Chancellor  referred  to  Norway 
V.  jRoir6,(6)  and  Serihouse  v.  Christian,{c^    It  is  submitted  that 
those  cases  depend  on   circumstances  differing  very 
'strongly  from  such  as  occur  here,  though  if  this  case  be    [*107] 
considered  with  reference  to  them,  the  principles  la:id 
down  by  Lord  Eldon  in  Norway  v.  Rowe,  are  perfectly  consist- 
ent with  those  on  which  this  case  must  be  decided. 

This  is  not  a  case  in  which  the  plaintiff  has  his  election  be- 
tween law  and  equity,  or  in  which,  there  being  a  remedy  at 
law,  a  Court  of  equity  gives  "extraordinary  relief.  In  cases  of 
that  sort,  no  doubt  the  utmost  promptitude  is  required  of  a  plain- 
tiff. In  this  case  the  remedy  is  entirely  in  equity,  and  the  re* 
lief  to  be  administered  depends  on  the  consideration  of  fraud. 
The  defendants  here  can  have  no  advantage  from  the  Statute 
of  Limitations,  or  from  that  analogy  to  the  statute  on  which  this 
Court  frequently  acts  ;[1]  but  it  is  suggeste'd  that  their  ground 
of  de£»ice  is  the  acquiescence  of  the  plaintiffs.  But  acqui- 
escence as  distinguished  from  the  statutory  bar  of  the  Statute 
of  Limitations,  is  founded  intrinsically  on  the  subject  of  fraud. 
The  parties  against  whom  the  doctrine  of  acquiescence  has 
been  enforced,  have  either  concealed  their  rights,  or  led  the 
otfier  party  to  believe  their  rights  have  been  waived,  and 

(«)  3  P.  W.  158.  (6)  19  Vc«.  144. 

(e)  Id.  157.  It  does  not  appear  that  the  facts  ot  this  case  are  stated  in  the  Reg- 
irtrar^s  book.  The  prayer  of  the  bill  will  be  fDand  in  R.  L.  1793  B.  fo.  719,  and  thB 
iMaring  and  dismissal  of  the  salt  is  recorded  in  R.  L.  1794  B.  fa  257. 

[1]  Ania,  51,  and  n.  [3]  Ibid. 
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SO  have  inveigled  that  other  party  into  expense,  leaving  him 
to  expect  that  he  shoqld  have  the  sole  henefit  That  is  a 
fraud  upon  parties  who  lend  out  their  money  upon  that  faith, 
and  those  who  so  act  cannot  afterwards  come  forward  under 
colour  of  enforcing  their  rights  :  East  India  Company  v.  Fiti- 
cent^{a)  Hanning  v.  Ferrers,{b)  Amot  v,  B%seoe.{c)  But  in  the 
former  of  these  cases,  Lord  Hardwicke  took  the  distinction  as  to 
dealing  with  another  person's  property  with  or  without  his  ac- 
quiescence. If  the  party  dealing  with  the  property  has  notice 
of  the  other  party's  rights,  and  no  reason  to  suppose  that  he  may 

not  pursue  them,  the  doctrine  of  acquiescence  falls  to  the 
[*108]    ground,  because  there  is  no  fraud.    What  would  *Lord 

Hardwicke  have  said  to  a  case  in  which  the  party  was 
excluded  from  his  own  property  ?  The  plaintiffs  could  not  en- 
force their  right;  it  was  not  practicalile.  They  have  done 
enough  to  establish  their  legal  rights,  and  are  entitled  to  a  de- 
cree with  all  their  costs.  The  majority,  without  the  plaintiffs' 
consent,  thought  proper  to  call  on  them  for  an  additional  sum ; 
the  plaintiffs  did  not  agree.  Were  they  not  at  liberty  so  to  do? 
Having  entered  into  a  limited  engagement,  were  they  to  be  com- 
pelled to  go  into  a  larger  one  1  They  were  not  bound  to  sub- 
mit to  those  further 'calls.  Could  they  get  back  their  capital  ? 
Admitting  they  had  a  legal  right  to  detertnine  the  partnership, 
how  was  that  to  be  enforced,  while  the  majority  chose  to  go  on  ? 
They  could  only  dissolve  it  by  a  bill,  to  which  all  the  share- 
holders would  be  necessary  parties.  They  were  compelled, 
therefore,  either  to  continue  paying  more  than  was  required  by 
the  deed,  or  to  forfeit  their  shares.  Has  this  result  any  founda- 
tion in  the  deed,  or  in  law^  or  in  justice  ?  The  plaintiffs  thought 
it  unnecessary  to  repeat  useless  applications.  There  was  a 
quiescence. for  nine  years,  but  no  acquiescence  for  a  moment 
The  plaintiffs  offered  every  reasonable  concession  :  what  more 
could  be  done  ?  There  was  no  voluntary  abandonment — ^no 
abandonment  of  their  interests  at  all :  and  that  distinguishes 

(«)3Atk.83.  (&)  (»li.  Eq.  Rep.  85.  (c)  S  Ves.  mil  9& 


OASES  IN  CHANCERT.  108 


1841^— FHodugMt  ▼.  Trntoo. 


■I  * 


this  case  firom  Senho/use  v.  Christian.  In  that  case,  which  is 
reported  in  a  short  note,  and  Norway  v.  Rowe,  the  parties  work- 
ifig  the  mine  had  reason  to  believe  from  the  other  parties,  that 
tbey  had  abandoned  their  interest.  Here,  all  the  plaintiffs  did 
was  to  refuse  to  go  on  in  the  way  proposed  by  the  majority,  and 
which  was  contrary  to  the  settlement ;  for  it  cannot  be  conten- 
ded that  such  a  vague  expression  as  <<  taking  such  other  steps 
as  shall  appear  advisable/'  gave  them  power  to  remodel  the 
company.  Supposing,  even,  they  could  have  proved  a  case  of 
acquiescence  against  the  plaintiffs,  they  have  not  made  that  case 
by  their  answer.  They  rely  on  the  statute,  and  also 
on  length  o{  time— which  *only  means  the  statute,  and  [*109] 
length  of  time  by  analogy  to  the  statute.  Then  they 
allege  that  if  the  concern  had  not  turned  out  profitable,  the 
plaintiffs  would  not  have  applied  to  the  Court.  But  ta  make  a 
case  of  acquiescence  they  ought  to  have  alleged  that  the  plain- 
tifis  had  given  them  reason  to  suppose,  that  in  no  case  should 
they  apply  to  the  Court. 

Mr.  8wanston  and  Mr.  Lovat^  for  the  defendants,  were  stop- 
ped by  the  Court 

The  Yice-Chancellor. — As  to  the  objection  for  want  of 
parties,  after  carefully  attending  to  the  argument  of  Mr.  Swan- 
ston^  I  considered  that  the  best  course  was  to  reserve  that  ques- 
tion till  the  case  had  been  fully  heard  on^the  part  of  the  plain- 
tittSy  or  on  the  part  of  the  plaintiffs  and  defendants.  The  case 
has  now  been  fully  heard  on  the  part  of  the  plaintiffs,  and,  as  I 
diink,  a  case  has  not  been  made  upon  which  this  Coiirt,  accord- 
ing to  the  principles  on  which  it  acts,  would  be  justified  in  giv- 
ing the  plainti£&  relief,  I  think  it  would  be  useless  now  to  enter 
into  the  question  of  parties.  To  decide  iii  favour  of  plaintiffs 
who  fail  on  the  merits,  would  be  unnecessary ;  to  decide  in  favour 
of  the  defendants  would  be  to  drive  the  plaintiffs  to  amend 
their  bill,  in  a  case  where  there  was  no  prospect  of  relief. 
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I  beg  it,  therefore,  to  be  understood,  that  I  give  no  opinkiii 
whatever  on  the  question  of  parties. 

Another  point  there  is,  which  it  is  not  necessary  to  decide, 
and  which  I  wish  not  in  any  manner  to  be  eonsidered  as  deci- 
ding— ^I  mean  the  question  whether  the  course,  which  the  dt* 
rectors  thought  proper  to  take  as  to  the  forfeiture  of  the  shares, 
was  such  as  ought  to  have  been  pursued,  and  whether  their 
proceedings  could  not  have  been  set  aside,  if  steps  had  been 
taken  in  time  for  that  purpose.  My  judgment  is  entirely  con- 
sistent with  the  supposition  that  all  they  did  was  on- 
[*110]  authorized,  and  capaUe  of  *being  impeached  successful- 
ly, if  the  plaintifib  had  came  in  due  time. 

The  point  which  has  struck  me  from  the  beginning  (and  upon 
which  every  thing  that  could  be  said  has  been  said  by  counsel) 
is  the  time  at  which  the  suit  has  been  instituted,  having  reganl 
to  the  peculiar  nature  of  the  property,  and  the  circumstances  of 
the  case.  This  is  a  mineral  property, — a  property,  therefore,  of 
a  mercantile  nature,  exposed  to  hazard,  fluctuations,  and  con^ 
tingencies  of  various  kinds,  requiring  a  large  outlay,  and  pro- 
ducing, perhaps,  a  considerable  amount  of  profit  in  one  year, 
and  losing  it  the  next  It  requires,  and  of  all  properties  perhaps 
the  most  requires,  the  parties  interested  in  it  to  be  vigilant  and 
active  in  asserting  their  rights.  This  rule,  frequently  asserted 
by  Lord  Eldotiy  is  consonant  with  reason  and  justice.  Lord 
Etdon  always  acted  upon  it,  and  has  been  followed  by  subse* 
quent  judges  of  great  knowledge,  experience,  and  eminence. 
Now,  in  the  present  case,  conceding,  for  the  sake  of  argument, 
that  the  shareholders  could  not  be  compelled  to  contributie  be- 
yond £50  a  share,  and  did  no  wrong  in  declining  to  make  ad- 
vances beyond  that  sum,  yet  the  result  of  all  the  circumstances 
of  this  case  appears  to  have  been,  that  the  mine  could  not  be 
carried  on  without  further  outlay. 

The  plaintiffs  objected  to  this  jEurther  outlay;  and  then  a 
considerable  discussion  ensued,  which  was  substantially  con- 
eluded  in  1828*  Some  subsequent  lettMs  were  written,  but  they 
4id  not,  I  think,  materially  vary  that  state  of  the  case.    The 
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rostdence  of  the  plaintiffs  was  occasionally  in  Jersey  and  occa- 
sionally in  England  ;  but  they  never  appear  to  have  been  ab- 
sent ixom  the  dueen's  dominions.  In  this  state  of  things,  the 
concern  not  improving,  and  the  plaintiff  and  Miss  Kent  refusing 
to  ccmtribute  to  its  necessities  beyond  the  amount  already  stated, 
some  parties  are  found  who  are  willing  to  stem  the  difficulties 
and  incur  the  hasard ;  and  from  this  period,  through 
several  *years  down  to  1836,  they  venture  to  carry  on  [*111] 
the  concern.  In  1836  afSskirs  begin  to  look  better,  and 
the  mine,  whether  legally  or  illegally,  wisely  or  unwisely,  is  in 
that  year  new  modeled,  and  the  shareholders  are  turned  into 
what  are  called  scripholders.    Matters  go  on  in  this  manner  in 

1836  and  1837,  and  it  was  not  till  November,  1837,  when  the 
lesuit  of  the  struggle  had  appeared,  that,  after  a  profit  had  been 
made  by  the  unassisted  nsfforts  of  those  who  still  adhere  to  the 
speculation,  the  plaintiff  and  Miss  Kent  applied  for  and  claim- 
ed their  shares.  Negotiations  were  then  set  on  foot,  demands 
and  refusals  took  place  in  the  ordinary  way,  and  it  was  not  till 
September,  1838,  that  the  bill  was  filed ;  but,  the  demand  may 
be  taken  as  made  in  1837. 

I  was  anxious,  being  impressed  very  much  with  Mr.  Simp- 
kinstnia  opening  of  the  case,  as  it  related  to  the  conduct  of  the 
directors,  to  have  the  time  which  so  elapsed  in  some  way  ac- 
emmted  for, — to  have  the  chasm  between  the  years  1828  and 

1837  in  some  manner  filled  up, — to  have  the  conduct  of  the 
plaintiffs  during  that  time  in  some  measure  explained, — ^to  have 
the  case  placed  in  a  position  upon  which  the  Court  could  fasten 
itself,  in  order  to  give  the  plaintiffs  that  property  which  they 
might  have  been  entitled  to,  had  they  presented  themselves  here 
in  due  time.  But  I  am  unable  to  find  the  means  of  doing  this. 
Here  is  a  mineral  property,  the  sulyect  of  great  uncertainty  and 
fluctuation.  After  its  character  has  been  established  with  much 
difficidty — after  a  period  of  nine  years,  during  which  they  ren- 
dered no  assistance  to  the  concern,  a  claim  is  brought  forward 
by  those  who  are  now  willing  to  share  in  its  prosperity.  It  ap- 
pears to  me,  that  although  this  is  a  case  to  be  decided  in  equity 
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only,  and  at  the  hearing,  and  not  on  any  int^locutory  motioD, 
it  is  impossible  to  say,  (consistently  with  my  views  of  what 
are  the  principles  of  this  Court,)  that  the  plaintifis  can  be  as- 
sisted. 
[*112]  *The  way  in  which  they  state  their  case,  as  to  this 
part  of  it,  is  this :  (His  Hon<Mr  then  read  a  passage  in 
the  bill ;  see  ante,  p.  103.)  .The  claim,  therefore,  was  not  brought 
forward  till  November,  1837,  and,  if  there  is  any  alli^tion^  there 
is  no  evidence^  of  there  being  any  recent  discovery  of  their  right. 
It  has  been  suggested,  that  this  has  not  been  put  in  issue.  I 
think  it  has,  however,  in  various  pa^ts  of  the  answer,  in  pointed 
allusions  to  the  value  and  fluctuation  of  the  property,  and  the 
conduct  imputed  to  the  plaintiff,  in  lying  by  during  the  existence 
of  the  fluctuation  and  the  struggle.  I  find  it,  therefore,  impos* 
sible  to  give  that  relief  to  the  plain tiflSi*which  they  seek.[2] 

His  Honor  then  said,  that,  unless  he  heard  any  argument  to 
the  contrary,  he  should  dismiss  the  bill  without  costs.     No  such 
argument  being  raised  for  the  defendants,  the  bill  was  dismissed 
'  without  costs  accordingly. 

Dec.  Sth, — ^His  Honor,  in  the  course  of  the  argument,  in  7W- 

[S]  Af  to  acquiescence  presamed  against  a  party  by  ndt  asBertinir  his  rigfatv  ta  dm 
time,  or  on  the  proper  occasiov,  see  NiekoUon  ▼.  Hooper ^  4  Myl.  &Cr.  179,  86 ; 
Pickering  ▼.  Pickering,  id.  289.  304  ;  Grtenhalgh  ▼.  The  Bifmingitm,  4*.  RaU» 
way  Co.,  3  Myl.  &  Cr.  785,  95 ;  WilUame  ▼.  The  Earl  of  Jereey,  Cr.  &  Ph.  91  ; 
Skinner  ▼.  Dayton,  19  Johns.  Rep.  561  ;  Wateon*M  Executors  ▼.  McLaren,  19 
Wend.  563  ;  Haight  ▼.  The  Proprietors  of  the  Morris  Acqueduet,  4  Wash.  C.  C. 
Rep.  608 ;  Wyeth  v.  Stone  1  Story's  Rep.  S8S ;  Bowser  t.  Colhy.  1  Haie,  139 ;  Bet- 
tine  w.Variuni  I  £dw.  Ch.  Rep.  343  ;  fi  Story's  Eq  ^  1335.  But  to  ^ve  aoqom- 
ceace  the  effect  of  depriTing  a  party  of  a  right  or  title,  it  tnost  appear  that  he  had 
full  knowledge  of  all  the  facts  of  the  case,  and  of  the  legal  consequences  resultiog 
from  those  facts.  Coekerell  y.  Cholndey,  1  Ross.  &,  M.  418  ;  S.  C.  3  Rnss.  565  ; 
Taml.  435.  Duke  of  Leeds  y.  Earl  of  Amherst,  %  Phtliips,  123.  Harvey  r.  Cooke, 
4  Koss.  58.  Bennett  y,  CoUey,  2  My).  &  K.  9S5 ;  S.  G.  Coop.  Sel.  CnB,  S4S.  Pikm 
▼.  Vigors,  2  Dra.  6b  >VaIsh,  314.  Gray  ▼.  Mmrray,  3  Johns.  Ch.  R«pu  1S8.  Pmt' 
nam  t.  Ritchie,  6  Paige,  402.  Flagg  ▼.  Mann,  2  Sumn.  563.  lAneolu  y.  Wright^ 
4  Beav.  427;  Munch  y.  Coekerell,  9  Sim.  339.  Dodd  y.  Lydall,  I  Haro,  339.  BW- 
loek  T.  Wheatleyt  1  Cdlyer,  137.   Pish  t  MiUet,  Hoff  Ch.  Rep.  267. 
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loch  ▼.  Hartley,[3]  adverting  to  the  foregoing  case,  said  that 
though  his  opinion  remained  the  same,  he  thought  it  not  an  un- 
fit case  to  be  submitted  to  the  Lord  Chancellor. 


Treweek  v.  Turner. 

1941 :  Dec  3rd,  4th. 

In  order  to  enaUe  the  ptaintiff  to  file  a  note  nnder  the  3 1  it  of  the  Orden  of  Aoj^. 
1841,  there  most  be  an  affidarit  of  appearance  entered. 

Mr.  Sandts,  for  the  plaintiff,  moved,  under  the  22nd  of  the 
orders  of  August  26,1841,  for  leave  to  file  a  note,  under  the  21st 
of  those  Orders.  He  produced  the  certificate  of  the  plaintiff's 
clerk  in  court  as  to  the  defendant  having  entered  an  appearance 
on  the  17th  of  February  last 

The  Vice-Chancellor. — ^That  is  a  certificate  of  the  plain- 
tiff's own  agent  in  his  own  favour.    There  must  be  an  affidavits 

•The  motion  was  afterwards  granted,  on  the  affidavit  [*1131 
of  the  plaintiff's  solicitor's  clerk,  which  was  to  the  ef- 
fect that  he  had  examined  the  book  of  the  plaintiff's  clerk  in 
court,  and  that  of  the  defendant's  clerk  in  court,  and  that,  on  ex- 
amining the  latter,  he  was  enabled  to  state,  that  the  appearance 
was  entered  at  the  time  mentioned. 


Wright  v.  Lockwood. 


1841 .  Dee.  4th. 

Sorety  in  a  joint  and  lereral  promiaBory  note  is  a  competent  witne«  for  the  note  ere- 
Aor  m  a  mit  btooi^i  by  him  for  administering  the  aawts  of  the  principal  debCob    . 

[3J  Reported  post,  114. 

ToL  L  16 
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This  was  a  creditor's  suit  for  the  administration  of  the  real 
estate  of  William  Loekwood,  who  died  in  June,  1835. 

The  plaintiff^  Charles  Wright,  was  a  creditor  of  the  testator 
upon  a  joint  and  several  promissory  note  dated  the  21st  January, 
1825,  and  signed  by  the  testator,  and  his  brother,  Gerrard  Lock- 
wood,  as  surety.  The  IhU  was  filed  in  Trinity  Term,  1838,  and 
in  order  to  prove  the  existence  of  the  debt  at  that  time,  the  plain- 
tiff's counsel,  Mr.  Cw^pery  proposed  to  read  the  evidence  of  Ger- 
rard Loekwood,  who  stated  that  he  did,  by  the  direction  of  the 
testator,  and  out  of  money  delivered  by  him  to  the  deponent,  pay 
to  the  plaintiff  the  interest  which  became  due  on  the  21st  Janu- 
ary, 1834. 

Mr.  RomiUy,  for  the  in&nt  devisee  and  heir  of  the  testator, 
objected  to  this  evidence,  as  bdng  given  by  a  surety,  who  was 
diiectly  interested  in  discharging  himself  of  the  debt,  and  throw- 
ing it  on  the  testator's  estate. 

The  Vice-Ohancellor. — ^Both  he  and  the  testator's  estate 
are  primarily  liable.  I  shall  receive  the  evidence  on  the  autho- 
rity of  Wood  V.  Braddick,{a)  which,  though  I  have  some  notion 
of  having  heard  doubted,  has  not«  I  believe,  been  overruled. 


[•114]  •TuLLOCH  V.  Hartley. 

1841  :  Dee.  4Ui. 

The  Coarts  of  th«  ooantry,  in  dealiii(|r  with  real  property  in  Junaica,  will  be  guided 
by  the  law  of  evidence  in  Jamaica. 

A  Ckrart  of  Equity  in  England  will  entertain  a  bUl  to  settle  the  boandariea  of  real  es- 
tates in  Jamaica. 

The  bill  was  filed  by  legatees  and  annuitants  under  the  will 
of  Elizabeth  Simpson,  to  obtain  payment  of  their  legacies  and 
out  of  her  real  property  in  Jamaica ;  and  for  that  pu^- 

(a)  1  Tanat  104. 
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pose,  praying  that  her  estates  in  that  island  might  be  ascertain- 
ed ;  and  that  in  particular,  an  estate  called  Boden's  Land,  now 
blended  with  a  larger  estate  called  the  Bounty  Hall  estate,  might 
be  declared  to  be  part  of  the  property  of  the  testatrix ;  and  if  ne- 
cessary, that  the  boundaries  of  her  estates  in  Jamaica  might  be 
settled  by  commissioners  to  be  appointed  by  this  Court 

In  the  course  of  the  cause,  Mr.  Copper,  and  Mr.  James  Par^ 
ker^  for  the  plaintiffs,  tendered  in  evidence  an  examined  copy 
of  a  deed  relating  to  the  Bounty  Hall  estate ;  such  copy  not 
being  taken  from  the  original,  but  from  the  copy  of  the  original 
as  registered  in  the  island.  They  relied  on  the  act  of  Assembly, 
4  Geo.  4,  c  6,  sect.  2.(a) 

*Mr.  SimpHnMm  and  Mr.  RennaUsj  for  the  defend <  [^^^] 
ants,  objected  to  the  reception  of  this  evidence. — This  is 
a  copy  of  the  instrument  as  entered  in  the  registry-books,  or  in 
other  words,  a  copy  of  a  copy,(6)  and  therefore,  on  general  princi- 
ples, not  receivable  in  evidence.  [TTie  Vice-Chancellor. — ^If  the 
copy  in  the  registrar's  office  was  brought  over  here,  would  you 

(fl)  By  which,  '<  m  order  to  prevent  the  difficalty  that  attends  the  provin|r  titlei  to 
MUtei  where  the  or^al  patenlB,  wilii,  or  deeds  are  or  may  be  lost  or  mislaid,  or  the 
witnesses  who  attested  the  same  are  dead,  or  gone  off  this  islaiid,  or  not  to  be  foond," 
it  ie  enacted,  "  that  the  record  of  any  letten  patent  enrolled  in  the  secretary's  office 
or  office  of  enrolnient  in  this  bland,  and  the  record  of  any  deeds  duly  execated  and 
proved,  or  acknowledged  and  enrolled  in  the  said  office  or  any  other  office  of  record, 
aeooiding  to  the  sereral  note  of  the  Governor,  Council,  and  Assembly,  in  that  etm^ 
made  and  provided,  and  the  record  or  enrofanent  of  any  last  wills  and  testaraenta 
dniy  executed  according  to  law,  and  proved  before  the  Governor  or  Commander-in- 
Chief  by  one  or  more  of  the  subscribing  witneoreo  thereto,  shall  at  all  times  hereafter 
be  deemed,  judged,  and  taken  to  be  sufficient  evidence  of  the  severe]  penons*  titles  to 
any  lands,  tenements,  negroes,  hereditaments,  or  estates  whatsoever,  real  or  peiwmal, 
claimed  nnder  the  said  patents,  deeds,  conveyances,  or  wills ;  and  the  same  shall  be 
read  and  aflowed  m  all  and  every  court  or  courts  of  law  or  equity  within  this  island 
as  if  the  original  patents,  deeds,  conveyances,  or  wills' were  actually  prodneed,  prov- 
ed, and  read  in  all  and  every  the  said  courts."    See  Howard's  Laws  of  the  Colonies, 
voL  l,p.48. 

(*)  Locke,  Ham.  I7nd.  B.  4,  eh.  16,  Sect  10. 
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object  to  that  ?]  We  should,  unless  it  were  examined,  and  notice 
to  produce  given.  The  evidence  must  be  according  to  the  law  of 
this  country,  and  not  that  of  Jamaica.  How  can  an  act  of  As« 
sembly  allowing  copies  of  copies  to  be  evidence  be  recognized 
here  7  It  applies  only  to  proceedings  in  Jamaica.  The  origi- 
nal must  be  proved  as  in  any  other  case ;  or,  at  all  events,  the 
plaintiffs  must  prove  that  it  is  lost  or  mislaid,  or  that  the  attest- 
ing witness  cannot  be  found. — Brown  v.  TTiartU&n  ;(a)  Apple- 
ton  V.  Lord  Brayhrook  ;[h)  Air  ton  v.  Dams.{c) 

The  Vice-Chancellor. — I  must  receive  this  copy  in  evi- 
dence. It  relates  to  immoveable  property  in  another  country. 
The  original  is  an  instrument,  the  domicile  of  which,  (so  to 
speak,)  must  have  been  in  a  foreign  country,  and  there  is  no 
constat  that  it  ever  arrived  here.  By  the  law  of  that  country, 
the  deed  is  to  be  enrolled  and  recorded  ;  and  the  enrolment  and 
record  are  to  have  the  same  force  as  the  original.  The  record 
and  enrolment  cannot  be  brought  here  :  what  is  tendered  is  an 
examined  copy.  Without  regarding  the  evidence  which  has 
been  given  of  search  for  the  original,  I  am  of  opinion,  that  this 
copy,  being  an  examined  copy,  ought  to  be  read. 

In  arguing  the  foregoing  case  on  the  merits,  the  defendants' 
counsel  disputed  the  authority  of  the  Court  to  make  any 

[♦116]  decree  to  settle  the  boundaries  of  lands  in  Jamaica,  •and 
in  support  of  their  argument  cited  Penn  v.  Lord  Balti- 

mere  ;(d)  Pike  y.  Hoare  ;(«)  and  Bayley  v.  Edwards,{f)     The 

Vice'Chancellor,  however,  gave  judgment,  without  mentioning 

any  doubt  as  to  the  jurisdiction. 

(«)  6  Ad.  &  Eli.  185.        (c)  1  Mont  &;  A.  25a     (c)  2  Rden,  182. 
(6)  2  Stark.  6.  (d)  Vex.  aen.  444.  (/)  3  Swanst  703. 
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Osborne  t;.  Harvey. 

1841 :— Deeember  10th. 

When  a  porchaaer  ie  let  into  poiewion  of  the  estate  under  the  cxmtraet,  hia  dealingi 
with  the  property  in  a  manner  contrary  to  former  oflage,  or  contrary  to  the  usnal 
eonxae  of  hnabandry,  may  be  gnrand  for  ordering  him  to  pay  the  purchase  money 
into  Coort,  or  for  the  appointment  of  a  receiver ;  but  will  not  anthorixe  a  decree 
aguMt  him  to  compel  him  to  accept  the  title  on  the  ground  of  waiver  of  objections. 

A  receiver  may  be  appointed  at  the  hearing,  though  not  prayed  for. 

Specific  Performance.  Upon  a  bill  filed  by  vendor  against 
purchaser,  the  principal  question  was,  whether  the  defendant 
by  bis  acts  of  ownership  had  waived  objections  to  title.  The 
defendant  having,  by  virtue  of  the  conditions  of  sale,  been  let 
into  possession  of  the  premises,  which  consisted  of  about  four 
acres  of  land,  had  stubbed  up  an  osier-bed,  or  holt,  consisting 
of  about  9  perches,  and  levelled  the  land,  and  had  also  filled 
up  a  pond. 

Mr.  James  Russell  and  Mr.  Cfreene,  for  the  plaintiff. — ^The 
mere  taking  possession  of  the  property  is  not  a  waiver  of  ob- 
jections to  title ;  but  if  a  party  enters,  he  must  deal  with  the 
property  without  injury,  and  in  the  usual  course  of  husbandry : 
Margravine  of  Anspach  v.  Noel  ;{a)  etherwise  it  is  an  accept- 
ance of  title.  Letting  premises  amounts  to  an  acceptance  of 
title:  Ex  parte  Sidebotham,{h)  [The  Vice-Chancellor,  (after 
referring  to  Cutler  v.  SimonSj{c)  and  Bonner  v.  Johnstone.{d) 
— ^The  mere  fact  of  an  unauthorized  conversion  of  the  proper- 
ty by  the  defendant,  though  it  may  justify  an  order  for  bring- 
ing the  money  into  Court  and  the  appointment  of  a  receiver, 
may  not  authorize  a  decree  against  him.  A  receiver  may  be 
appointed  at  the  hearing,  though  not  prayed  for.] 

The  Vice-Ohancellor. — At  present  I  am  not  disposed  to 

(a)  I  Madd.  310.  (e)  2  Mer.  103. 

(>)  3  D.  #b  C.  8ia  (d)  1  Her.  366w 


ii«  CASES  IN  chancery: 


1841. — OibofM  ▼.  Hairey. 


force  the  title  on  the  defendant    What  good  he  will 
•gain  by  a  reference  is  another  thing — ^payment  into  Court    [•117] 
of  the  uttermost  farthing,  and  a  receiver.    Unle^,  how- 
ever, Mr.  Russell  can  produce  some  further  authorities  as  M 
acts  of  ownership  being  a  waiver  of  objections  to  title,  a  refer- 
ence as  to  title  must  be  directed. 

Mr.  jRtiMett  admitted  that  he  could  curry  the  case  no  farther. 


SiLLicK  V.  Booth. 

1841 :  Dm.  I3tli. 

Fnmottfitim  that  a  party  died  at  a  iiartieidar  tima  within  the  aevan  yeaia  after  ha 
had  been  last  heard  of ;  the  particular  time  being  the  honieane  monthat  and  the 
party  having  sailed  from  Demerara  before  the  expiration  of  the  horrieane  months. 

Richard  Corbitt  died  on  the  24th  January,  1829,  having 
by  his  will  directed  the  residue  of  his  property  to  be  converted 
and  divided  amongst  his  three  children  and  grandchild,  as  here- 
after mentioned.  Of  these  children,  James  and  Charles  were 
merchant  seamen  ;  the  former  being  the  master,  and  the  latter 
the  second  mate  of  a  ship  called  the  "  Thames,'^  which  traded 
between  England  and  the  West-Indies.  They  left  Demerara 
for  England  on  the  19th  December,  1828,  and  touched  at  Domi- 
nica on  the  24th  of  that  month,  after  which  they  were  never 
seen  or  heard  of.  Upon  these  facts,  and  upon  hearing  the  evi- 
dence of  witnesses  as  to  other  circumstances  which  will  be 
stated,  the  Master  to  whom  this  cause  stood  referred  came  to 
the  conclusion  that  the  two  sons  survived  the  father. 

The  evidence  before  the  Master  consisted  principally  of  that 
of  Mr.  Robertson,  the  commander  of  a  merchant  vessel,  and  Mr. 
Danson,  a  harbour-master,  who  had  been  many  years  a  sailor, 
and  had  made  twmty-two  voyages  between  thiB  country  and 
the  WesMndies.    The  fofmer  of  these  depomnts  stated,  that  he 
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left  Demerara  with  his  vessel  on  the  13th  January,  1829,  and 
that  he  and  other  captains  were  becalmed  during  the  first  six 
weeks,  after  which  they  met  with  very  tempestuous  weather. 
That  in  the  course  of  the  voyage  he  spoke  with  a  vessel  which 
had  left  Demerara  the  day  after  the  "  Thames."  That 
his  voyage  *was  about  ninety-two  days,  and  that  other  [*118] 
masteis  of  ships  as  well  as  himself  complained  of  the 
unusual  length  of  the  voyage  in  that  year.  Taking  all  things 
into  consideration,  he  was  of  opinion,  that  the  loss  of  the  vessel 
could  not  be  presumed  within  four  months  after  the  commence- 
ment of  the  voyage.  On  the  other  hand,  Danson  stated,  that 
riiips  sailing  at  the  same  time  from  the  West  Indies,  although 
they  might  be  in  the  neighbourhood  of  each  other,  might  meet 
with  very  different  weather,  some  coming  under  the  influence 
of  hurricanes,  and  others  not ;  but  that  the  average  length  of  a 
voyage  to  England  was  from  60  to  66  days.  That  hurricanes 
usually  prevail  between  the  19th  and  40th  degrees  of  north 
latitude.  That  the  period  between  the  1st  August  and  the  10th 
January  is  known  by  the  name  of  the  hurricane  months  ;  and 
that,  during  that  period,  the  premiums  for  insurance  of  ships  are 
double  the  amount  of  those  at  any  other  period  of  the  year. 
This  deponent  also  stated,  that,  in  his  opinion,  no  captain  of  a 
ship  could  judge  of  the  length  of  the  voyage  of  one  vessel  from 
that  of  another  sailing  from  the  same  part  of  the  West  Indies  at 
the  same  time.  In  addition  to  this  evidence,  it  appeared  from 
a  letter  of  James  Corbitt  to  his  wife,  that  he  expected  to  be  in 
England  on  the  27th  February. 

Exceptions  having  been  taken  to  the  Master's  report, 

• 

Mr.  Swanstortj  Mr.  Purvis^  and  Mr.  Bellamy^  for  the  excep- 
tions.— ^It  is  clear  from  the  evidence,  that  the  period  of  the  hur- 
ricanes had  passed  before  the  testator's  death  ;  and  therefore, 
upon  the  supposition  that  the  vessel  was  wrecked  in  the  hurri- 
canes, which  is  the  most  probable  supposition,  James  and  Charles 
Oorbitt  must  have  died  before  their  father.  The  seven  years 
having  now  elapsed,  during  which  the  law  presumes  that  the 
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party  may  be  alive,  it  is  competent  for  the  Court  to  presume  that 
the  death  took  place  at  any  period  within  the  seven  years,  to 

which  particular  circumstances  may  point. 
[*119]  •Mr.  Cooper    and  Mr.  ffiirc,  for  the  report — ^No 

doubt,  where  probable  evidence  is  adduced  to  show 
that  a  party  died  at  a  particular  time  within  the  seven  years,  the 
Court  may  presume  that  the  party  died  at  that  time :  Webster  v. 
Birchmore  ;{a)  RevY.  The  Inhabitants  of  Harborne.{h)  But  the 
presumption  of  law  is  in  favour  of  life  till  after  the  seven  years : 
and,  therefore,  they  who  found  a  right  upon  the  party  having 
died  at  a  particular  time  within  that  period,  must,  to  use  the 
language  of  Fbllett,  argtiefido,  in  Doe  v.  Nepean,{c)  "  establish 
that  affirmatively  by  evidence."  [7%c  Vice-ChanceUar. — Sup- 
pose they  cannot  do  it.  Suppose  a  man  was  seen  at  St  Peter's 
at  Rome,  upwards  of  seven  years  ago,  in  perfect  health,  and 
has  never  been  since  seen  or  heard  of,  when  is  it  to  be  presumed 
that  he  died  ?]  At  the  end  of  seven  years ;  by  analogy  to  the 
statute  of  bigamy.((2)  The  burden  of  proof  is  on  those  who 
assert  his  death:  Wilson  v.  Hodges, i^e)  Watson  v.  King.{f) 
There  is  no  evidence  here  to  show  that  the  vessel  was  wrecked 
at  a  particular  time.  There  can  be  no  more  presumption  in  this 
case  that  she  was  wrecked  before  the  24th  January,  1829,  than 
if  she  had  sailed  from  Demerara  for  a  voyage  round  the  world ; 
in  which  case  the  Court  would  have  entertained  no  such  pro- 
sumption. 

Mr.  Swanston^  in  reply. 

The  Vice-Chancellor. — The  small  amount  of  the  pro- 
perty, the  time  and  money  which  have  been  already  consumed 
in  the  investigation  of  this  mattter,  as  well  as  the  possibility 
that  the  expression  of  a  judicial  opinion  on  the  question  of  fact 
may  the  more  readily  enable  any  party  dissatisfied  with  my 

(a)  13  Vet,  362.  (4)  Soo  6  East,  85. 

(ft)  2  Adol.  Sl  Ell.  540.  («)  2  East,  312. 

(c)  5  B.  &  Adol.  90.  (/)  1  Stark.  121. 
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judgment,  to  obtain  that  of  the  Lord  Chancellor — all 
these  considerations  induce  me  to  give  *and  to  act  upon    [*120] 
the  opinion,  which  the  evidence  before  me  impresses 
upon  my  mind. 

The  question  is,  whether  these  two  seafaring  men,  James 
and  Charles  Corbitt,  did  or  did  not  survive  their  father,  whose 
death  is  known  to  have  taken  place  on  the  24th  January,  1829. 
They  were  in  a  vessel  apparentl7  sound,  a  brig  of  235  or  236 
tons,  which  was  at  Demerara  in  1828.  The  brig,  with  the  two 
men  on  board,  appears,  by  the  evidence,  to  have  sailed  on  the 
home  voyage  upon  the  18th  or  19th  December,  1828.  Proba- 
bly there  is  no  strict  legal  evidence  of  the  vessel  having  been 
seen,  or  having  touched  any  where  since ;  but,  if  there  is  such 
evidence,  it  is  confined  to  her  having  touched  at  Dominica. 
My  opinion  however  is  the  same,  whether  she  is  to  be  taken  or 
not  to  have  touched  there.  Subject  to  the  question,  whether 
she  there  touched  on  that  day,  she  left  Demerara  on  the  19th 
December. 

There  is  no  doubt  the  two  men  died.  The  question  is, 
whether  they  died  in  their  father's  lifetime.  That  will  turn, 
(if  there  is  no  rigid  rule  of  presumption,)  on  probability  ;  or  on 
that  state  of  things,  which,  in  deciding  as  well  as  we  can  upon 
the  evidence,  is  to  be  presumed.  Now,  considering  the  local 
natnre  and  h'mited  duration  of  the  hurricanes  in  those  seas,  it  is 
consistent  with  Robertson's  evidence,  that  the  ship  may  have 
met  with  stormy  weather,  and  have  been  wrecked  at  sea  before 
the  10th  January.  Then,  the  evidence  of  Danson  is  specific  as 
to  this — ^that  a  period  between  a  day  in  August,  which  he  men- 
tions, and  the  10th  of  January,  which  he  also  specifically 
mentions,  is  called  the  hurricane  months,  and  that  the  premiums 
of  insurance  are  higher  during  that  specific  period ;  and,  in 
consequence  of  the  stormy  weather  thej-e  during  that  period,  he 
states  it  to  be  his  opinion,  that  the  ship  was  lost  in  the  early 
part  of  January.  That  also  is  mine.  If  I  am  to  consider  what 
is  the  most  probable  case — whether  it  was  lost  before 
the  *24th  day  of  January,  or  upon  or  after  that  day,  I    [*121] 
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have  no  hesitation  in  coming  to  the  conclusion,  that  both  she 
and  the  crew  were  lost  before  that  day  of  January.  It  is  not 
for  me  now  to  decide  what  rule  ought  to  guide  the  Court,  in  a 
case  where  there  is  no  probability  one  way  or  the  other — where, 
for  instance,  there  is  no  questien  of  health  or  danger;  but  where, 
on  a  particular  day,  a  healthy  man  is  seen  exposed  to  no  danger, 
and  is  never  seen  or  heard  of  again — that  is  not  a  case  which 
it  is  now  necessary  to  decide.  It  is  not  the  present  case,  nor  is 
it,  I  apprehend,  the  case  of  Rex  v.  Hcarbome.  Therefore,  with- 
out saying  more  on  that  subject,  I  am  of  opinion,  for  the  reasons 
which  I  have  stated,  that  these  men  died  in  their  father's  life- 
time. 

1  may  add,  however,  that  this  is  a  fit  case  for  further  investi- 
gation, if  the  parties  wish  it ;  and  perhaps  the  Lord  Chancellor 
would  be  ready  to  decide  it,  without  sending  it  to  a  jury. 


1843:  Feb.  nth,  15th. 

Toitator  doYiNd  and  beqoaathMl  all  bit  x«al  oatate  and  hit  oonTertiblo  peiMfoal 
tat«  to  trcMteca,  upon  trnt  to  convait  the  same  into  monay,  and  thereout  to  pay 
hie  debta*  fnneial  expenaeii  and  a  weekly  svm  to  hia  wife,  and  to  divide  the  nmdms 
of  his  aaid  estate  and  effects  equally  between  and  amon^  hia  children,  J.»  M.,  and 
C,  and  his  grandson,  R.,  share  and  share  alike ;  the  share  of  M.  to  be  paid  her 
aa  aoott  after  his  decease  as  conveniently  might  be,  the  share  of  C  to  be  paid  hnn 
at  the  age  of  32,  and  the  share  of  R.  at  the  age  of  31 ;  and  in  ease  any  of  hm 
children  or  grandchikl  sliould  die  before  his  or  her  said  share  should  become  ao 
vested  as  aforesaid,  then  the  share  or  shares  of  hioi,  her,  or  them  so  dying,  should 
go  and  be  equally  divided  among  the  survivors  and  survivor  of  them  in  equal  shares 
and  proportions,  if  more  than  one,  and  if  but  one,  then  the  whole  to  and  for  the 
use  and  benefit  of  such  survivor.  J.  and  C.  died  in  the  testator's  lifetune,  the  lat* 
tar  beuig  under  32.  R.  survived  the  testator,  but  died  under  21  i-^Held,  1st,  that 
the  word  "vested**  must  be  construed  to  mean  "  payable,"  and  the  original  sbarea  of 
the  deceased  children  and  grandchild  survived  to  the  survivors ;  and  2ndly,  that  the 
word  "whole"  meant  the  whole  residue,  and,  consequently,  that  the  accruing  as 
well  aa  the  original  shares  devolved  to  M.  as  the  sole  survivor  of  the  four  reeidoary 
legatees.  * 

Where  two  penons  die  by  the  same  stroke  or  accident,  and  there  are  no  special  e-r- 
cumstances  in  evidence  from  which  it  can  be  preaumed  that  one  died  before  the 
other,  the  law  of  England  will  draw  that  presumption  from  general  circumstancea , 
■neh  aa  the  comparative  health,  atrength,  age  or  ezperienoa  of  the  parties. 
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On  this  day  the  cause  came  on  for  hearing  on  further  direc- 
tions, when  several  questions  were  raised  on  the  construction  of 
the  will  of  the  testator,  Richard  Corbitt. 

The  testator,  by  his  will  dated  the  28th  of  October,  1828, 
executed  so  as  to  pass  real  estates,  after  having  bequeathed  sev- 
eral specific  legacies  to  his  daughter  Mary,  and  to  his 
*son  Charles,  gave,  devised,  and  bequeathed  to  the  plain-    [*122] 
tiffs,  their  heirs,  executors,  and  administrators,  all  his  real 
and  personal  estate,  upon  trust,  as  soon  as  conveniently  might 
be  after  his  decease,  to  sell,  dispose,  and  convert  into  money, 
such  part  of  his  said  estate  and  effiects  as  did  not  consist  of 
money,  and  thereout  to  pay  his  debts  and  funeral  expenses ;  and^ 
then  to  pay  to  his  son,  James,  the  sum  of  £400,  on  his  giving 
such  security  as  might  be  approved  of  by  his  executors,  and  on 
his  paying  £5  per  cent,  interest,  for  the  same ;  which  interest 
was  to  be  paid  by  his  executors  to  his  the  testate's  wife,  Jane, 
for  her  life,  by  weekly  instalments,  and  to  be  in  lieu  of  dower : 
and  upon  trust,  to  divide  the  residue  of  his  said  estate  and  ef- 
fects, (the  said  sum  of  £400  being  considered  as  a  part,)  equaUy 
between  and  among  his  children,  James,  Mary,  and  Charles,  and 
his  grandson,  Richard  Corbitt,  share  and  share  alike ;  the  share 
of  his  said  daughter,  Mary,  to  be  paid  to  her  as  soon  after  his  de- 
cease as  conveniently  might  be ;  the  share  of  his  said  son,  Charles, 
to  be  paid  to  him  on  his  attaining  the  age  of  twenty-two  years ; 
and  the  share  of  his  said  grandchild  to  be  paid  to  him  on  his 
attaining  the  age  of  twenty-one  years  :  and  as  to  the  shares  of 
such  of  them  as  should  not  have  attained  the  said  ages  of  twen- 
ty-two and  twenty-one  years  respectively  at  the  time  of  his  the 
testator's  decease,  he  ordered  and  directed  that  the  plaintiff's, 
their  heirs,  executors,  and  administrators,  should  stand  possessed 
of  and  invest  the  same  at  interest,  upon  Grovemment  or  real  se- 
curities, and  should  pay  and  apply  the  interest,  dividends,  and 
proceeds  thereof,  and  arising  therefrom,  for  and  towards  their 
mamt^iance,  education,  and  bringing  up ;  and  in  case  any  of 
his  said  children,  or  grandchild,  should  happen  to  die  before  his 
or  her  said  share  should  become  so  vested  as  aforesaid,  then  and 
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in  that  case,  the  share  or  shares  of  him,  her,  or  them  so  dying, 

should  go  to  and  he  divided  among  the  survivors  and  survivor 

of  them  in  equal  shares  and  proportions,  if  more  than 

[*123]    one,  *and  if  but  one,  then  the  whole  to  and  for  the  use 

and  benefit  of  such  survivor. 

By  a  codicil  the  testator  revoked  that  part  of  his  will,  by  which 
he  directed  the  executor  to  pay  the  interest  of  the  £400  to  bis 
wife,  and  instead  thereof  directed  his  son,  James,  to  make  that 
payment. 

The  testator  died  leaving  his  daughter  Mary,  who  afterwards 
married  Mr.  Booth,  and  his  grandson  Richard  surviving  him, 
*but  having  survived  his  sons,  James  and  Charles ;  the  former 
of  whom  died  at  the  age  of  twenty-eight,  having,  according  to 
the  Master's  report  already  referred  to,  survived  his  brother 
Charles,  who  died  a  minor. 

Richard  Corbitt,  the  grandson,  having  survived  the  testator, 
died  under  the  age  of  twenty-one,  leaving  Thomas  Cleghom 
Corbitt,  the  infant  son  of  James  Corbitt,  his  heir-at-law,  and  also 
heir-at-law  of  the  testator. 

Mr.  Purvis  and  Mr.  Bellamy^  for  the  plaintiffs. 

Mr.  Cooper  and  Mr.  Hctre^  for  T.  C.  Corbitt 

Mr.  Simpkinson  and  Mr.  Wright^  for  Mr.  and  Mrs.  Booth. 

Mr.  SwansioH  for  the  administratrix  of  Richard  Corbitt,  the 
grandson. 

The  first  question  was,  wlieiher  T.  C.  Corbitt  took  any  part 
of  the  share  of  his  father  James,  either  as  heir-at-law  of  the  tes- 
tator, (the  share  being  considered  as  in  part  unconverted,)  or  as 
no,xi  of  kin  of  his  father. 

On  this  point  it  was  contended  by  the  counsel  of  T.  C.  Cor- 
bitt, that  James's  share  was  not  included  in  the  clause  of  sur- 
vivorship ;  that  clause  only  applying  to  those  shares  which  vren 
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payable  at  21  or  22.  [The  Vice-Chancellor. — Mary  is 
alluded  to  in  that  clause  by  the  word  "her ;"  and  *yet  [*124] 
her  share  was  to  be  paid  as  soon  as  conveniently  might 
be  after  the  testator's  death.]  The  direction  in  the  codicil  as  to 
the  payment  by  James  of  the  interest  of  the  £400  to  his  mother 
shows,  that  the  testator  did  not  contemplate  that  James  would 
die  before  him. 

The  Vice-Chancellor  said,  that  if  he  could  properly  enter- 
tain a  wish  on  the  subject,  he  should  be  glad  to  decide  the  ques- 
tion in  favor  of  the  eldest  son's  son ;  but,  in  his  opinion,  the 
clause  of  survivorship  applied  to  all  the  three  children  and 
grandchild,  and,  consequently,  that  the  share  of  James  did  not 
lapse,  but  sumved.(a)[l] 

It  was  then  contended  on  behalf  of  the  administratrix  of  Rich- 
ard, that  the  residuary  shares,  if  considered  as  personalty,  vested 
at  the  death  of  the  testator,  which  was  also  the  period  of  sur- 
vivorship ;  consequently,  that  one  moiety  of  the  shares  of  James 
and  Charles,  who  died  in  the  testator's  lifetime,  survived  to 
Richard. 

The  Vice-Chancellor. — ^I  have  already  stated  my  opinion, 
that  the  clause  of  survivorship  is  an  entire  clause,  and  must  be 
considered  as  applying  to  the  four  residuary  legatees.  There- 
fore, looking  also  at  the  entire  clause,  I  am  of  opinion  that  the 
words,  "  so  vested  as  aforesaid,"  were  meant  in  the  same  sense 
as  if  the  testator  had  said,  "  so  payable  as  aforesaid." 

I  think  the  circumstance  of  James  and  Charles  having  died 
in  the  testator's  lifetime,  and  of  Richard,  though  he  survived 
the  testator,  having  died  before  his  share  became  payable,  opera- 

(«)  Sm  Humpkreyt  ▼.  Howe9,  1  Riub.  6l  M  639.     [S.  C.  Taml.  497.] 

[1]  OUtmgt  r.  MeDermoU,  3  M.  &  K.  69.  SkuttUworth  v.  Greaves,  4  Myl.  & 
Cr.  35.  Mowaii  ▼.  Cmrow,  7  Paige,  337, 40.  McKinnon  y.  Peachy  3  Keen,  555. 
I«  JcttiM  ▼.  JLe  Jtune^  id.  701.  Wright  t.  Trwteet  of  Methodic  Church,  Ho£C 
Cfa.  Rep.  80S. 
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ted  to  give  the  whole  to  Mary  as  the  surviTOr,  sulrject  to  what 
I  am  now  about  to  say. 

The  Master,  I  think,  was  right  in  finding  that  Charles  died 
first.  His  brother  was  a  stronger  and  more  experienced  seafar- 
ing man.  The  effect  of  Charles's  dying  was  to  give  his 
[*125]  original  share  to  the  survivors.  Then  comes  *the  death 
of  James.  The  clause  of  survivorship  does  not  extend 
to  accruing  shares.  Therefore  there  was  an  intestacy  as  to 
James's  share  of  Charles's  share;  but  James's  original  share 
would  go  over  to  Mary  and  Richard.  Then  dies  Richard.  The 
clause  does  not  extend  to  Richard's  portion  of  the  shares  of 
Charles  and  James.  Therefore,  Richard's  portion  of  the  shares 
of  Charles  and  James  would  go  to  Richard's  representatives ; 
subject  to  which,  Mary  would  take  the  whole.  -But  there  is  a 
question  as  to  Mary's  interest  which  I  should  be  glad  to  have 
argued. 

« 

It  was  then  suggested  by  Mr.  SimpkinsoUy  for  Mary  Booth 
and  her  husband,  that  the  Master  was  wrong  in  finding  that 
James  Corbitt  survived  his  brother;  the  grounds  of  his  finding 
being  merely  these — ^that  James  was  a  robust  man,  and  older 
and  stronger  than  his  brother,  and  both  had  been  exposed  to  the 
same  struggle.  If  this  was  a  wrong  finding,  no  portion  of 
Charles's  share  would  survive  to  James,  but  the  whole  would  go 
to  Richard  and  Mary.  And  he  contended  that  the  Master  was 
wrong ;  for  that  where  two  persons  are  killed  i)y  the  same  stroke 
or  accident,  the  law  of  England,  whatever  the  civil  law  may  do, 
does  not  presume  that  one  survived  the  other.  And  he  said, 
that  no  decision  had  ever  been  given  in  General  Sianiris's 
case.{a)  In  support  of  his  argument,  he  cited  Res  v.  Dr. 
Hay  ;{h)  S winbum.  Part  7,  sec.  33  ;  Wright  v.  Neiherwood  ;(c) 
Hitchcock  V.  Beardsley  ;(d)  Bradshaw  v.  Totdmin  ;(e)  Maaan 


(a)  Fearne,  PoBth.  Works,  38. 
ih)  1  W.  Bl.  640. 
ic)  3  Salk.  593,  n. 


(lO  Watt,  Rep.  t.  Hudw.  445. 
(<)  2  Dick.  633. 
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T.  Ma$on;{a)    Taylor  v.  Diplock  ;{h)  In  the  goods  of  Sel- 
i0yft.(c) 

In  the  course  of  the  argument,  the  Yice-Chancdlor  having 
asked  whether  this  part  of  the  Master's  report  had  been  excepted 
to,  was  informed  that  it  had  not. 

• 

•The  Vice-Chancbllor. — ^The  question  is,  whe-  [•126] 
dier  any  presumption  arises  as  between  Charles  and 
James  with  respect  to  the  survivorship  of  either  of  them.  I  ani 
of  ojHnion  that  the  two  brothers  having  perished  by  shipwreck 
under  circumstances  of  which  there  is  no  evidence,  it  is  not  ne- 
cessary to  be  taken  that  they  died  at  the  same  instant.  By  the 
law  of  England,  evidence  of  health,  strength,  age,  or  other  cir- 
cumstances, may  be  given  in  cases  of  this  nature,  tending  to  the 
judicial  presumption  that  one  party  survived  the  other.  There- 
fore, if  the  matter  were  open,  I  should  hold  with  the  Master, 
that,  having  regard  to  the  age  and  condition  of  the  two  brothers, 
it  is  to  be  presumed  and  decided,  that  James  survived 
Charles.(d)  [2] 

(•)  1  Mw.  30a  (^  3  H«gg.  Ecc.  Rep.  748. 

(c>  2  Fhin.  261. 

id)  Upoa  thif  rabject  see  Dig.  Ub.  34,  tit.  5,  cb^.  10,  arte.  22, 23,  de  rebut  duhiitf 
TovOlier,  Droit  Ciril  Frmn^aia,  torn.  4,  Na  76  ;  Causes  C^lebres,  torn.  3,  p.  '^12,  ft 
9eq.  The  720th  Article  of  the  Code  Civil  is  as  follows : — **  Si  plusieun  penonnes 
respectiTement  appe16es  a  la  sacceesion  Tune  de  I'autre  periesent  dans  un  mime  evi» 
nement  sans  qa'on  paisse  reconnaitre  laquelle  est  d6c6d6e  la  premiere,  la  pr^soniption 
de  forne  eat  d^termin^e  par  Us  eireoTUtanees  du  faitt  et,  a  leur  defautt  par  la  force 
de  rige  oa  do  sexe."  Upon  this  a  learned  commentator,  M.  Rogron,  remarks  as 
CbDows: 

Peritaent  dans  tin  mime  ivinement. — II  devient  alors  indispensable  de  fixer  la- 
qnelle  de  ces  personnes  a  snrv^cu  anx  antres,  et  par  consequent  lear  a  sncc6d6.  Si 
OB  ne  pent  pas  le  faire  par  des  preuves  certaines,  on  sera  forc6  de  s*arreter  i  des  pr6- 

[3]  The  Civil  Code  of  LoaisiaDa,  lib.  3,  tiL  1,  ch.  4,  baa  laid  down  the  rule  of 
pwwiiii|ili<pn  ID  such  eases,  with  great  minuteness,  as  follows :  *'  Art  930.  If  several 
pciaoua  raapectively  entitled  to  inherit  from  one  another,  happen  to  perish  in  the  sane 
siWBt,  such  ••  a  wreck,  a  battle,  or  a  conflagration,  without  any  possibility  of  aseer- 
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His  Honor  then  said,  that  he  wished  to  have  the  question 
argued,  whether  the  word  "  whole,"  in  the  clause  of  survivor- 
ship, did  not  give  Mary  the  shares  which  had  accrued 
[•127]    'to  the  deceased  legatees  by  survivorship,  as  well  as  the 
original  shares. 

In  consequence  of  this  suggestion,  Mr.  Cooper^  on  a  subse- 
quent, day,  argued  against  the  proposition  that  Mary  took  the 
accruing  shares. — It  is  clearly  settled,  though  the  doctrine  has 
frequently  been  objected  to,  that  there  shall  not  be  a  double 
survivorship,  unless  an  intention  to  that  effect  appears  clearly 
on  the  face  of  the  will.  And  no  such  intention  is  shown,  unless 
you  show  that  the  testator  meant  to  preserve  the  fund  entire. 
The  cases  establish  that  the  words  <<  share  or  shares"  would  not 
be  sufficient  to  carry  over  the  accruing  shares.    In  Woodward 


wmiptionf  pins  oo  moing  fortet,  car  fl  faat  bien  n^OMBatremeiit  qne  ces 
■oient  doDDies  a  Tane  de  ces  penoDQei. 

Par  let  cireon$tanee§  dufait. — Par  exemple,  dans  l*incendie  d'nne  mawm  qui  a 
oommenci  par  le  premier  6tage,  ceux  qni  I'habitaient  ont  p6ri  probaUemeDt  ayant 
cenx  qai  habitaient  lea  6tagei  mip6rieun ;  dans  an  naofrage,  ceux  qui  savaient  nager 
ont  aarv^cu  probablement  k  ceux  qui  ne  le  Bavaient  pas. 

A  leur  difaut — Ce  n'est  qne  dans  les  cas  oii  les  circonstances  manqnent  eotiero- 
ment,  que  I*on  a  recoun  aux  prisoraplions  fond6es  sur  TAge  et  sur  la  force,  paroor 
qn'elles  ont  toujoun  quelqne  chose  de  ires  incertain. 


taining  who  died  first,  the  presumption  of  survivorship  is  determined  by  the  circum- 
stances of  the  fact  Art.  931.  In  defect  of  circumstances  of  the  fact,  the  determina- 
tion must  be  guided  by  the  probabilities  resulting  from  the  strength,  age,  and  difference 
of  sex,  according  to  the  following  rules.  Art  932.  If  those  who  have  perished  to- 
gether were  under  the  age  of  fifteen  years,  the  oldest  shall  be  presumed  to  have  sur- 
yivcd.  If  both  were  above  the  age  of  sixty  years,  the  youngest  shall  be  presumed  to 
have  survived.  If  some  were  under  fifteen  yean,  and  some  above  sixty>.the  firat 
shall  be  presumed  to  have  survived.  Art  933.  If  those  who  have  perished  together, 
were  above  the  ago  of  fifteen  years,  and  under  sixty,  the  male  must  be  pmumed  to 
have  survived,  where  there  was  an  equality  of  age,  or  a  difference  of  less  than  one 
year.  If  they  were  of  the  same  sex,  the  presumption  of  survivorship,  by  which  the 
succession  becomes  open  in  the  order  of  nature,  must  be  admitted,  thus  the  younger 
most  be  presumed  to  have  survived  the  elder." 
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▼.  Olassbrook,{a)  Lord  Holt  first  laid  down  the  general  doc- 
trine; and  that  case  was  followed  by  Sir  Joseph  Jekyl  in 
Rudge  V.  Barker. {b)  [  The  Tice-ChanceUor. — ^There  the  words 
-were  "£1000  apiece."]  The  word  "  apiece"  is  omitted  in  the 
edition  of  1799.(c)  The  other  authorities  which  support  the 
general  doctrine  are  Pain  v.  Bensonj(d)  Ex  parte  JVest^^e) 
Worlidge  v.  ChurchUl^{f)  Crowder  v.  Stmie^[g)  and  Bright 
V.  Rov)e.{h)  The  cases  in  which  the  Courts  have  departed  from 
the  general  rule  are  Barker  v.  L€a^{i)  and  Eyre  v.  Marsden.(j) 
But  in  those  cases  there  were  much  stronger  words  to  carry 
over  the  whole  interest  than  any  that  can  be  found  here.  It  is 
obvious  that  in  this  case  the  testator,  in  speaking  of  shares,  as 
he  does  in  several  parts  of  his  will^  as,  for  instance,  the  share 
of  Mary,  the  share  of  Charles,  &c.,  meant  original  shares  only; 
and,  therefore,  the  "  whole"  must  mean — ^not  the  mass  of  the 
property,  but  the  whole  of  the  original  shares  only. 

•Mr.  SimpkinsoHf  contra,  was  stopped  by  the  Court.      ['IBS] 

The  Yice-Chancellor. — ^I  think  that,  according  to  the 
true  sense  and  meaning  of  the  testator's  expression  '^  survivors 
and  survivor,"  there  was  but  one  survivor,  and  that  the  event 
has  occurred  in  which  the  testator  has  said,  that  the  survivor 
nfiaU  lake  the  whole.  The  word  "whole"  means  the  entire 
lesldue  The  result  is,  that  Mary,  being  the  only  survivor, 
must  taKe  tlie  whole.[3J 

(a)  3  VeriL  388.  T              (&)  Ca.  temp.  Talb.  124. 

(e)  On  coiisiiltiD{^  the  Registrar's  book  it  was  found  that  the  original  edition 
which  eontamsthe  word  **  apEeee"  was  eorrecU    See  R.  L.  1734,  B.  fo.  937. 

(d)  3  Atk.  78.  (h)  3  My.  &  K.  316. 

(«)  1  Bfo.  C.  C.  574.  (s)  Turn.  &  R.  413. 

(/)  3  Biol  C.  C.  S5.  (j)  4M.  &C.231. 
{g)  3  Rim  917. 

[3]  Efre  t.  Jf«rsdm,  3  Keen,  5S4    WinterUm  ▼.  Crawford,  3  Ross.  &  M.  407. 
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Taylor  v.  Bjjvdzlu 

1841:  Dec  10th,  llth. 

Wh«re  a  partner  is  requSred,  at  the  sait  of  a  penon  entitled  to  ask  it,  to  ghre  diioOT- 
eiy  ae  to  matten  contained  in  the  oiual  courie  of  boeiueaB  in  the  partnenhip-hooks 
it  if  no  exeoae  for  hi*  not  giriug  that  diieoirery  to  allege  generally  that  his  copari- 
nen  refuse  to  allow  him  access  to  the  partnerBhip-books. 

In  1835  a  bill  was  filed  by  the  executors  of  the  late  Duke  of 
York  as  lessors,  against  the  defendants  as  the  three  surviving 
lessees  of  certain  mines  at  Cape  Breton,  in  Nova  Scotia,  under 
a  lease  granted  to  them  by  the  Duke  as  grantee  of  the  Crown. 

The  bill,  which  proceeded  on  very  strict  covenants  contained 
in  the  lease,  prayed  discovery  of  the  mines  opened,  and  an  ac- 
count of  the  produce. 

In  May,  1837,  the  Vice-Chancellor  of  England  decreed,  that 
the  accounts  prayed  for  by  the  bill  should  be  taken ;  but,  inas- 
much as  that  suit  did  not  extend  to  any  mines  of  the  Duke, 
other  than  those  in  Cape  Breton,  another  bill  was  filed  between 
the  same  parties  in  September,  1838,  praying  the  same  relief 
and  discovery  in  regard  to  the  other  mines  of  the  Duke  in  Nova 
Scotia. 

It  appeared,  though  it  was  not  so  stated  in  the  lease,  that  the 
defendants  were  trustees  for  a  joint-stock  company  called  "  The 
General  Mining  Association,"  of  which  they  were  also  sharehold- 
ers, and,  jointly  with  other  persons,  directors  ;  and  the  interroga- 
tories before  the  Master  in  the  former  ^it,  and  the  charges  in  the 
bill  iji  the  latter,  were  in  a  great  measure  directed  to  the 
[•129]  discovery  of  documents  'in  the  possession  of  the  associ- 
ation, and  other  matters  necessary  for  taking  the  ao- 
counts. 

After  three  examinations  in  the  former  suit  had  been  reported 
insuflfcient,  and  after  the  answer  of  the  defendants  in  the  latfcr 
sm't  had  been  niled  by  the  Lord  Chancellor  to  be  insufficient 
in  respect  of  the  discovery  thereby  sought,  the  defendants 
put  in  a  fourth    and  a  fifth  examination,  by  which,  in  sub- 
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Stance,  they  stated  as  follows : — ^That  since  their  former  exami- 
nation,  they  had  sent  to  the  secretary  of  the  association  the  fol- 
lowing letter — [Then  followed  a  letter,  in  which  they  informed 
the  secretary  of  the  natuiae  of  the  second  suit,  setting  forth  the 
Tarious  charges  in  the  bill  relative  to  the  documeuts,  and  adding, 
that  though  it  was  impossible  for  them  to  answer  the  inquiries 
from  their  personal  knowledge,  yet  as  the  Lord  Chancellor  had 
determined  they  were  bound  to  obtain  such  information  as  they 
were  able,  they  requested  the  secretary  to  lay  that  letter  before 
the  board  of  directors  at  their  first  meeting,  and  also  to  apply  for 
an  order  from  the  board  for  milimited  access  to  all  the  books  and 
documents  of  the  association,  with  full  power  to  make  extracts, 
<fcc.J     That,  in  reply  to  such  letter,  the  secretary  wrote  to  the 
examinants  the  following  letter — [Then  foUoweda  letter  from  the 
secretary,  in  which  he  stated,  that  the  board  of  directors  refused 
access  to  the  documents,  and  had  passed  a  resolution  to  prevent 
any  of  their  officers  from  supplying  such  information  as  was 
sought  by  the  bill.]    That  the  examinants  had  made  a  similar 
application  to  the  agent  in  America,  and  had  met  with  a  similar 
refusaL    That  the  examinants  had  not  interfered  directly  or  indi- 
rectly with  the  secretaries  or  board  of  directors,  to  procure  such 
answers  or  such  resolutions.     "  And  these^examinants  say,  that, 
even  if  free  and  uninterrupted  access  had  been  given  to  them  to  all 
the  books,  papers,  and  documents  of  the  said  association,  it 
would  require  several  months  to  make  out  such  accounts  as  are 
required  by  these  interrogatories;  but,  imder  the  cir- 
cumstances 'aforesaid,  these  examinants  are  unable  to    [*130] 
obtain  access  to  the  said  books,  papers,  and  documents." 

The  Master  having  reported  this  examination  sufficient,  ex- 
ceptions were  taken  to  his  report 

Mr.  James  Russell  and  Mr.  Crifford^  for  the  exceptions,  relied 

on  the  judgment  of  Lord  CotterJiam  in  Taylor  v.  RundeU^{a) 

Mr.  Woad^  contra,  contended,  that  that  judgment  turned  on  the 

(«)Cnig&  FhiL104. 
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want  of  any  application  by  the  defendants  for  access  to  the  docu- 
ments and  of  any  refusal  by  the  Company.  Here,  it  clearly  appear- 
ed, that  all  the  defendants  could  do,  had  been  done.  That  no  case 
had  gone  the  length  of  deciding,  that  a  party,  who  was  not  in 
possession  of  documents,  except  by  being  able  to  file  a  bill  for 
them  was  to  be  put  to  a  suit  to  get  them,  in  order  to  give  an  an* 
swer  in  another  suit  of  a  totally  different  description* 

The  Vice-Chancellor. — ^In  this  case,  interrogatories  were 
exhibited  in  1837,  or  1838,  for  the  examination  of  the  defendants 
upon  the  material  questions  in  the  cause,  which  interrogatories 
never  were  complained  of. 

Five  several  examinations  at  various  intervals  have  been  put 
in.  It  has  been  decided  and  admitted,  that  the  four  first  do  not 
form  a  complete  answer  to  the  interrogatories  which  they  profess 
to  answer ;  and  the  question  is,  whether  the  fifth  coupled  with 
the  other  four  does  or  does  not  form  a  sufficient  answer. 

The  defendants  are  the  lessees,  or  two  of  the  lessees,  of  the 
mineral  property  in  question.  The  lease,  as  was  known  to  the 
lessor,  was  taken  with  a  view  to  the  foundation  of  a  joint-stock 
company,  for  the  purpose  of  working  the  mines.  The  covenants 
were  of  the  usual  description  in  such  cases ;  or,  perhaps,  of 
more  than  usual  strictness,  binding  the  lessees  to  keep  ac^ 
[•131]  counts,  and  make  returns  of  *the  produce  of  the  mines; 
and  providing  in  substance,  that  all  material  information 
on  that  subject  should  from  time  to  time  be  communicated  to  the 
lessor. 

It  is  admitted,  that  certain  questions  in  the  interrogatories,  re.- 
lating  to  the  produce  and  working  of  the  mines,  have  not  been 
answered.  It  is  admitted,  that  those  questions  are  materiaL 
It  is  admitted,  that  the  plaintiffs  ask  for  information  within  the 
scope  of  the  covenants  in  the  lease  to  which  I  have  referred. 
It  is  admitted,  that  the  lessees  are  bound  by  those*  covenants^ 
and  that,  although  the  information  sought  has  not  been  given, 
the  means  of  giving  it,  Oi  at  least  of  giving  more  than  has  been 
given,  exist  in  certain  books  and  accounts,  the  inspection  of 
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which  would  enable  the  defendants  to  answer  the  interrogato- 
ries, if  not  completely,  at  least  more  fully  than  they  have  done. 
The  contention  is,  that  these  books  and  documents  are  not  open 
to,  or  within  the  power  of  the  defendants,  according  to  the  * 
meaning  of  the  term  as  used  with  reference  to  subjects  of  this 
r  r.tuTe  ;  and  that,  therefore,  a  statement  of  matters  contained  in 
these  books  and  documents,  however  relevant  and  material,  is 
information  which  the  defendants  are  not  bound  to  give. 

These  books  and  documents  Belong  to  and  are  in  the  posses- 
sion of  the  joint-stock  company,  or  partnership,  which  was 
formed  for  working  the  mines ;  the  members  being  the  persons 
on  whose  account  the  lease  was  taken  and  is  held — the  persons 
claiming  and  entitled  to  the  benefit  of  it — the  persons  who  are 
in  possession  under  it,  and  who  must  be  considered  as  bound  by 
the  covenants  which  it  contains.    The  company's  affairs  are 
managed  by  directors.    Of  these,  the  lessees  (defendants)  now 
before  the  Court  are  two,  and  being  proprietors  of  shares,  they 
are  m^nbers  of  the  partnership.    The  books  being  thus  in  the 
possession  of  the  partnership  must,  prima  facie,  be  held  to  be 
at  least  accessible  to  the  defendants.     They  are  in 
4ie  personal  keeping  and  custody  of  the  secretary  *or    [*L32] 
clerk  of  the  partnership,  who  is  the  servant  of  the  direc- 
tors, as  managing  for  the  partners  -,  and  it  is  stated,  and  no 
doubt  truly,  that  the  board  of  directors,  or  such  of  them  as 
have  assembled,  have  passed  a  resolution,  that  the  secretary 
shall  not  allow  to  two  of  their  body — ^two  of  his  employers  and 
masters,  namely,  the  defendants — the  means  of  information 
upon  this  particular  subject,  by  access  to  the  books.    It  is  not 
suggested  by  the  defendants,  that  there  is  any  legal,  or  equita- 
ble, or  moral  justification  for  the  course  which  is  said  to  have 
been  thus  pursued  ;  it  is  not  attempted  to  be  maintained,  that, 
justly,  honestly,  or  fairly,  this  ought  to  have  been,  or  to  be  done. 
And  the  question  is,  whether,  under  all  the  circumstances,  I  can 
allow  the  defendants  effectually  to  say,  that  the  books  are  in- 
accessible to  them  ;  or  that,  if  accessible,  they  are  not  bound  to 
look  into  them.    Can  it  be,  that,  when  property  is  held  by  a 
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partnership,  subject  to  the  obligation  and  duty  of  communicating 
certain  information  respecting  it  to  some  other  person  interested, 
(that  information  being  properly,  and  in  the  usual  course,  con- 
tained in  books  kept  by  the  partnership,)  and  that  other  person 
seeks  the  information  by  a  bill  against  those  members  of  the 
partnership,  who  are  trustees  of  the  property  for  the  partner- 
ship, and  are  among  the  managers  of  it — the  defendants,  not  in 
answer  to  any  motion  for  production,  but  as  a  reason  after  de- 
cree for  withholding  the  information  only  to  be  obtained  from 
those  books,  can  be  heard  to  say,  that  their  partners  or  fellow* 
directors  passed  a  resolution  for  refusing  them  access  to  the 
books,  to  the  possession,  use,  and  inspection  of  which  they  are 
equally  entitled — the  joint  possession  of  the  books  ail  the  while 
continuing?  The  proposition  is  one,  which,  if  granted,  would 
open  a  door  to  great  abuse  and  oppression.  It  would  stand  in 
the  way  of  the  administration  of  justice,  and,  in  my  opinion,  un- 
fairly prevent  the  arrival  at  truth.  If  any  substantial  difficulty 
were  shown,  that  might  be  a  reason  why  time  should  be 
[*133]  'given  to  the  defendants.  Such,  however,  is  not  the  con- 
tention here.  Conceiving  it  to  be  the  duty  of  the  defend- 
ants to  inspect  the  books  if  they  can,  and  that  they  have  not 
sufficiently,  or  in  a  manner  to  which  a  court  of  justice  ought  to 
attend,  shown  that  they  cannot,  I  hold  the  examination  insuf- 
ficient. 

I  have  the  satisfaction,  on  the  present  occasion,  of  acting 
in  conformity  with  what  I  collect  to  have  been  the  opinion  of  a 
very  experienced  Judge,  Lord  Cottenhamy  whose  judgment  has 
been  cited  in  the  argument.  Whether  a  case  for  an  extension 
of  time  can  be  made  for  the  defendants,  it  is  not  for  me  now  to 
decide.  The  question  before  me  is,  whether  the  plaintiff,  by  the 
present  statements,  is  peremptorily  excluded  from  having  an 
answer ;  and  to  the  affirmative  of  that  question  I  cannot  accede. 

Exceptions  allowed.[l] 

[1]  ThM  case  came  before  Lord  Lyndharet,  (May,  and  Nov.,  1843,)  on  exceptions 
to  the  Matter's  report  of  the  insufficiency  of  a  sixth  examination  pat  in  hy  the  defend* 
uts,  who  decided  in  all  respects  conformably  to  the  jadgment  of  ih»  Vioe-Chmneellor 
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Botes  v.  Liddell. 

1841 :  Dec  llth. 

On  a  Tendor's  bill  for  specific  performance,  the  Court  will  not,  either  under  the  old 
practice  or  under  the  5th  General  Order  of  9th  May,  1839,  grant  a  reference  aa  to 
title  before  the  hearing,  if  the  defendant  resists  the  specific  performaoce  on  other 
poanda  than  that  of  title,  and  the  Court,  on  looking  at  the  answer,  is  of  opinion 
that  such  other  grounds  are  not  merely  frivolous. 

Motion  that  it  be  referred  to  the  Master  to  inquire  and  state 
to  the  Court,  whether  the  plaintiff  can  make  a  good  title  tathe 
hereditaments  and  premises  in  question  in  this  cause,  and  when 
it  was  first  shown  that  such  title  could  be  made,  without  preju- 
dice to  any  question  in  the  cause. 

The  bill  was  filed  to  enforce  the  specific  performance  of  an 
agreement  entered  into  by  the  defendant  for  tlie  purchase  of  a 
freehold  estate  at  Loch  ton,  in  the  county  of  York.  The  premi- 
ses had  been  intended  to  be  sold  by  auction,  but  were  sold  to 
the  defendant  by  private  contract ;  the  conditions  of  sale,  so  fas 
as  they  were  applicable,  being  made  part  of  the  contract,  and 
the  contract  being  dated  the  22nd  December,  1840. 

By  the  conditions  of  sale,  it  was  stipulated,  that  the  balance 
of  the  purchase-money,  after  payment  of  the  deposit,  should 
be  paid  on  the  6th  April  then  next,  at  which  time 
•the  purchase  was  to  be  completed.  That  the  vendor  [•134] 
should  deliver  an  abstract  of  title  on  the  lOfh  of  Janu- 
ary ;  and  that  the  purchaser  should,  within  one  month  of  the 
delivery  of  the  abstract,  give  to  the  vendor's  solicitor  a  statement 
in  writing  of  all  objections  (if  any)  to  the  title,  and  in  default  of 
so  doing,  should  be  considered  as  having  accepted  the  title  ;  but 

bk  the  caaAvpro.     1  PhUUpe,  223.    And  mo  Stuart  t.  Lord  Bute,  11  Sim.  443 
12  ^m.  460,  a  case  bearing  directly  npon  the  above  deciaiont  of  which  an  ample 
statement  wUl  be  found  ra  the  Editor's  note,  1  Phillips,  2*^6,  u.  (2.)     A  number  of 
eases  on  the  pfodncUon  and  inspection  of  books  and  docoments,  are  referrsd  to,  Ibid. 
■-  (1. 9.) 
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that  no  objections  were  to  be  made  as  to  matters  provided  for 
by  the  conditions. 

On  the  9th  of  January  an  abstract  of  title  was  delivered.  On 
the  3id  of  February,  the  plaintiff's  solicitor  received  from  the 
defendant's  solicitors  a  iseries  of  objections,  which  had  been 
taken  by  their  conveyancer  to  the  title.  At  the  foot  of  the  ob- 
jections, the  conveyancer  gave  it  as  his  opinion,  that  the  abstract 
delivered  was  not  such  a  proper  and  perfect  abstract  as  the 
vendor  ought  to  have  delivered,  and  consequently,  that  the  de- 
fendant was  not  bound  by  the  condition  for  delivering  objections 
to  title  within  a  limited  time.  The  objections,  therefore,  were 
delivered  with  a  request  for  a  more  perfect  abstract,  and  a  reser- 
vation to  the  purchaser  of  a  right  to  make  fiurther  objections. 

Answers  were  returned  to  these  objections  by  the  plaintiff's 
solicitor,  which,  however,  were  unsatisfactory  to  the  defendant's 
legal  advisers ;  and,  after  a  correspondence  between  the  respect- 
ive solicitors,  which  was  continued  beyond  the  6th  of  April,  the 
time  fixed  for  the  completion  of  the  contract,  the  defendant's  so- 
licitors, by  a  letter  dated  the  5th  of  May,  announced  that  their 
client  rescinded  the  contract 

A  bill  having  been  filed  for  specific  performanee  of  the  con- 
tract, the  defendant  by  his  answer  set  forth  his  convejrancer's 
objections  verbatim  ;  and  he  stated  that  he  had  since  the  filing 
of  the  bill,  for  his  own  private  satisfaction,  again  applied  to  bis 
conveyancer,  who  remained  of  opinion  that  a  good  title  had  not 
yet  been  made.  The  defendant,  therefore,  submitted  that  the 
bill  should  be  dismissed  with  costs ;  insisting,  however, 
[*135]  that,  even  if  the  plaintiff  had  made  out  or  *was  now 
able  to  make  out  a  good  titlo,  which  the  defendant  de- 
nied, he  had  not  so  done  withui  the  time  limited  by  the  terms 
of  the  contract,  or  prior  to  the  6th  of  May;  and  that  under  such 
circumstances,  regard  being  had  to  the  laches  and  defliy  of  the 
plaintiff,  the  defendant  was  justified  in  rescinding  the  contract 
on  the  said  last  mentioned  day,  and  in  insisting  that  it  was  void ; 
and  he  submirt-.l  i.i.c  !:o  was  not  bound  to  be  kept  further  in 
suspensj,  or  to  hav:  ;:  :  ««:rtiit'5  f:>rc3d  upon  him  at  an  unprofita- 
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Ue  season  of  the  year.  And  he  submitted,  that,  if  the  Court 
should  be  of  opinion  that  the  contract  was  still  subsisting,  and 
that  time  was  not  of  the  essence  of  the  contract,  he  was  entitled 
to  compensation. 

It  was  admitted  on  the  pleadings,  that  the  defendant's  solic- 
itors on  the  5th  February  wrote  to  the  plaintiff's  solicitor, 
stating,  that  their  client  was  a  willing  purchaser,  and  only 
wanted  a  marketable  title,  and  suggesting  that,  as  the  vendor, 
considering  the  season  of  the  year,  <^  might  not  be  able  to  get  all 
done  in  the  time  limited  for  the  completion  of  the  purchase," 
some  arrangement  should  be  made  for  keeping  the  land  in  the 
usual  cour&e  of  husbandry.  It  did  not  appear,  however,  unless 
this  letter  had  that  effect,  that  the  defendant  had  ever  expressly 
any  of  the  stipulations  as  to  time. 


Mr.  Swanstan  and  Mr.  Smythe  for  the  motion. — The  plain* 
tiff  is  entitled  to  a  reference  as  of  course.  The  defendant's  ob- 
jections, except  as  to  the  question  of  title,  are,  as  we  say,  merely 
frivolous,  and  the  Court  will  look  into  the  answer  to  see  whether 
they  are  so  or  not.  Withy  v.  Cottle.{a)  [  The  Vice-  Chancellor. — 
I  am  clearly  at  libertj^  to  do  so.]  Then  the  question  is,  whether 
time  was  in  this  case  of  the  essence  of  the  contract.  We  sub- 
mit that  it  never  was  made  so  by  the  form  of  the  contract,  and 
tbBt  it  never  was  treated  so  by  the  defendant  till  the  bill 
was  filed.  By  the  •letter  of  the  5th  of  February,  the  [•136] 
defendant's  solicitors  actualy  suggested  an  extension 
of  the  time.  The  plaintiff,  therefore,  is  entitled  to  the  reference 
as  prayed.  [TheVice-ChanceUor. — ^If  the  defendant  is  right  in 
what  he  contends  for,  a  title  made  good  between  the  present 
time  and  the  time  of  the  report  would  be  useless.]  In  Foxlowe 
T.  Amcoatsjip)  though  it  is  otherwise  stated  in  the  printed  re- 
port,(c)  the  reference  was  in  that  form,  under  precisely  similar 
eiicmnstauces.  [The  Vice-Chancellor. — ^According  to  the  report, 
that  was  anything  but  a  common  order.   The  motion  was  made, 

<«)  Tmn.  At  Rum.  7&        (5)  Rolb,  95th  Nov.  1838.        (c)  4  Jariift,  1053. 
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not  under  the  <5ld  practice,  but  under  the  3th  of  the  Orders  of 
9th  May,  1839 ;  and  the  inquiry  was,  not  whether  the  plaintiff 
could  make  a  good  title,  but  whether,  and  when  first,  he  had 
shown  a  good  title.]  The  inquiry  in  that  form  would  clearly 
not  be  useless,  and  we  should  be  content  to  take  it  so. 

Mr.  Mylne^  for  the  defendant. 

The  Vice-Chancellor. — ^This  is  a  vendor's  bill  for  specific 
performance.  The  contract  is  composed  of  conditions  intended 
to  apply  to  a  sale  by  auction,  which  are  embodied  in  the  pri- 
vate agreement.  The  conditions  are  strict  in  point  of  time  and 
otherwise  against  the  purchaser.  He  has  entered  into  the  con- 
tract, and  probably  has  no  right  to  cx>mplain  of  it.  The  nature 
of  the  conditions  I  do  not  say  will,  but  may  possibly,  form  a 
reason  for  applying  the  rule  as  to  time  strictly  ag-aitist  the 
vendor  That  may  or  may  not  be  so.  The  title  was  not  com- 
pleted when  it  ought  to  have  been,  strictly,  according  to  the 
stipulation  as  to  time.  When  the  time  arrived,  the  purchaser 
does  not  appear  to  have  insisted  on  the  objection.  The  vendor 
was  allowed  to  cure  several  of  the  defects.  When  he  had  pro- 
ceeded a  certain  length  in  doing  so,  the  purchaser 
[•137]  •claimed  a  right  to  put  an  end  to  the  contract.  He 
did,  or  professed  to  do  so,  on  the  5th  of  May,  and  ho 
insists  that  he  had  a  right  to  do  so,  and  that  he  never  was 
in  possession. 

The  case  is  open  to  two  considerations :  one  independent  of 
the  5th  of  the  Orders  of  the  9th  May,  1830,  and  the  other  de- 
pending on  that  Order. 

The  vendor  has  moved  for  a  reference  as  to  title,  insisting 
that  there  is  no  objection  but  that  of  title,  and  that  the  defen- 
dant's claim  to  rescind  the  contract,  whether  the  title  is  now  bad 
or  good,  is  merely  frivolous.  I  do  not  now  decide  whether  that 
defence  made  by  the  purchaser  will  or  will  not  be  available. 
By  the  old  practice,  I  have  only  to  consider  whether  the  defence 
is  worthy  of  ai^ument.    That  is  the  only  point  to  be  consider- 
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ed,  for  this  is  not  the  period  when  the  question  as  to  the  validity 
of  a  defence,  not  plainly  and  merely  unsubstantial,  can  be  de- 
cided adversely  to  the  purchaser.  That  can  only  be  done  at 
the  hearing ;  and  not  being  of  opinion  that  the  purchaser's  ob- 
jection is  so  merely  frivolous  as  has  been  represented,  I  cannot 
say  that,  according  to  the  old  practice,  this  is  a  case  in  which 
the  Court  would  grant  a  reference  on  such  an  application.[l] 

But  then  it  is  said  that  the  case  is  within  the  terms  of  the  6th 
of  the  general  Orders  of  9th  May.  1839.  It  does  not  appear  to 
me  that  this  is  so.  That  Order  enables  the  plaintiff  to  move 
for  and  obtain  an  order  for  preliminary  accounts  and  inquiries, 
**  without  prejudice  to  any  question  in  the  cause,"  if  it  shall  ap- 
pear to  the  Court  that  such  order  is  consented  to,  or  "  is  proper 

tl]  In  Wood  T.  Mmcku,  (5  Hare,  158.  61,)  which  wai  a  motion  on  the  part  of  the 
plaintifi^  the  vendor,  in  a  lull  for  a  specific  performance  against  the  vendee,  for  a  re- 
ference aa  to  title,  before  hearing,  Wigram  V.  C.  said :  "  The  defendant  is  right  in 
•aying  that  if  there  is  a  defence  other  than  upon  the  title,  no  reference  shoald  be 
doBcted ;  and  there  ia  even  authority  fm*  saying,  that  although  the  alleged  defence 
be  frhrolons,  it  will  be  an  answer  to  the  motbn.    That,  however,  has  not  been  the 
pnetice,  at  least  since  the  case  of  Witky  v.   Cottle,  (cited  tvp.  p.  135.)     Since  the 
decHion  in  that  case,  the  practice  of  the  Coart  has  been,  to  look  into  the  answer  for 
ihe  purpose  of  seeing  whether  that  which  the  defendant  calls  an  objection  to  perform- 
ing the  contract  is  an  open  question.     A  point  raised  by  the  answer,  as  an  objection 
other  ikmm  to  the  title,  may  be  00  surrounded  and  governed  by  authority,  as,  in  fact, 
to  create  no  difficulty,  and  to  be,  in  effect,  frivolous  ;  and  in  that  case  the  Court  does 
noL  yield  to  the  objection  by  refusing  the  reference.    Such,  certainly  is  the  result  of 
my  own  experience  ;  and  it  appears,  by  a  late  case,  to  be  that  also  of  another  judgo 
of  much  greater  experience.     Boyea  v.  LiddelL     But  however  that  may  be,  this,  at 
adl  events,  is  clear,  that  the  Court  must  look  into  the  answers  for  the  purpose  of  seeing 
whether  the  objecti<m  be  or  be  not  an  objection  to  title.     By  objection  to  title  intheso 
cases.  I  nadeiatand  that  which  can  only  become  properiy  the  subject  of  adjudication 
vpon  the  investigation  of  the  title.    If  the  conditions  of  sale,  so  far  as  they  imposo 
coodiCioBs  xespecting  the  title,  had  been  objected  to,  that  might  have  been  an  objec- 
tkm  to  be  disposed  of  before  reference.     But  if  (as  in  this  caw)  the  conditions  are 
admitted  to  be  pn^r,  and  the  only  question  w  as  to  the  application  of  those  con- 
ditJions,  it  is  only  in  the  investigation  of  the  title  that  the  matter  in  dispute  between 
Ihe  parties  can  properly  be  adjudicated  upon.    I  might,  indeed,  give  an  opinion  upon 
the  points  which  in  this  case  have  become  actually  subjects  of  dispute  ;  but  whilst 
it  is  open  to  the  defendant — as  he  contends  by  his  answer  it  is — ^to  raise  further  ob- 
jeetioos,  it  is  impoauble  for  the  court  usefully  to  entertain  the  question." 
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to  be  made  upon  the  statements  contained  in  the  answer."  How 
can  I  make  an  order  as  sought,  without  prejudice  to  the  ques- 
tion in  the  cause  ?  In  one  view  which  the  Court  might  take  of 
the  case,  the  order  might  be  useless,  and  the  time  employed 
under  it  might  be  thrown  away  upon  frivolous  matter.  In  my 
judgment,  the  time  of  judicial  officers  should  not  be  so  em* 

ployed, 
[•138]        *  With  a  view,  however,  to  obviate  this  objection,  I  am 

asked  by  the  plaintiff  *s  counsel  not  to  make  an  order  in 
the  form  required  by  the  notice  of  motion,  but  to  do  that,  which, 
in  any  event,  must  be  of  use,  namely,  to  direct  an  inquiry, 
whether  on  the  6th  of  May.  or  on  an  earlier  day,  a  good  title 
had  not  been  shown.  The  observation  may  be  true,  that  that 
inquiry  would  in  any  view  of  the  case  be,  in  a  sense,  not  use- 
less ;  but  is  it  right  ?  The  questions  are  as  to  title  and  time, 
and  it  seems  to  me,  that  to  direct  a  reference  to  the  Master  in 
the  middle  of  the  cause  merely  as  to  the  state  of  the  title  on  a 
particular  day,  notwithstanding  that  it  is  not  shown  or  admitted 
that  an  answer  to  that  question  will  decide  the  cause,  would  be 
a  novelty,  not  merely  not  beneficial,  but  probably  leading  to  in- 
convenient results.  In  my  view  of  the  case,  I  cannot  make  the 
order  either  in  one  shape  or  the  other. 

.  Motion  refused. 


Clifford  r.  Turrell. 

1841  :  Dec.  11th,  13th. 

Specific  perfonnance  decreed  of  a  parol  afpvement  deposed  to  by  the  plaintiff'* 
wituesBes,  but  denied  by  the  answer ,  the  agrreement  coostitatingr  a  material  pari 
of  the  consideration  for  which  the  plaintiff  had  assiirned  his  lease  to  the  defenduitt 
although  such  consideration  was  not  expressed  in  the  deed  of  assignment. 

Where  there  is  one  consideration  stated  in  a  deed,  proof  may  be  given  of  any  othw 
consideration  which  did  take  place,  and  which  is  not  in  contradiction  to  the  in- 
strument ;  and  it  is  not  in  contradicti<m  to  the  instnunent  to  proTe  a  larger  cod* 
■Ideration  than  that  which  is  stated. 
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A  bin  IB  Mpiity  may  lie  to  reoorer  the  aireen  of  an  annuity,  althonglii  under  the 
eire«nHtaaeee»  the  plauiliff  may  have  no  right  to  call  on  the  Court  to  dizect  eeen* 
rity  to  be  granted  for  payment  of  ench  annuity. 

The  bill  stated  that  the  plaintiff,  being  a  tenant  of  Mr.  Du 
Pr^,  under  a  lease  for  fourteen  years,  at  a  rent  of  £210,  for  the 
payment  of  which  the  defendant,  his  brother-in-law,  was  surety, 
became  indebted  to  the  defendant  in  1828  in  two  sums  of  £750 
and  £250,  for  money  lent  and  rent  paid ;  and  that,  for  securing 
£1000,  the  amount  of  these  sums,  with  interest,  the  plaintiff,  in 
April,  1828,  gave  the  defendant  his  warrant  of  attorney.  That 
in  January,  1830,  there  being  an  anear  of  interest  due 
on  this  security,  the  ^defendant  levied  execution  on  the  [*139] 
plaintiff's  household  furniture  and  farming  stock  for  the 
amount  of  1081/.  7s.  8d.  That  the  defendant,  having  by  means 
of  his  execution  taken  away  from  the  plaintiff  all  means  of  car- 
rying on  the  farm  for  his  own  benefit,  became  and  was  very 
desirous  to  obtain  from  the  plaintiff  an  assignment  of  the  plain- 
tiff's share  and  interest  in  the  aforesaid  farm  and  premises  un- 
der the  aforesaid  lease,  in  order  that  he,  the  defendant,  might 
carry  on  the  farm  for  his  own  benefit ;  and  that  the  plaintiff 
having  married  the  sister  of  the  defendant,  he,  in  order  to  induce 
the  plaintiff  to  assign  the  said  lease  to  him,  promised,  both  by 
himself  and  two  or  three  other  persons,  that,  if  the  plaintiff 
would  execute  an  assignment  of  the  said  lease  to  him,  he,  the 
defend^t,  would  allow  the  plaintiff  an  annuity  or  sum  of  £40 
a  year  as  long  as  he  lived,  and  a  house  worth  £10  a  year  to 
live  in  wherever  he  pleased.  That  the  defendant  was  partly 
induced  to  make  such  promise  to  the  plaintiff  from  the  fact  that 
the  plaintiff  had  received  £500  each  from  two  of  his  children, 
to  enable  him  to  continue  his  said  farm,  and  from  the  fear  which 
he  entertained  that  the  plaintiff  might  procure  a  commission  of 
bankrupt  to  be  issued  against  himself,  and  by  means  thereof  de- 
feat the  aforesaid  execution  of  the  said  defendant  upon  his  said 
warrant  of  attorney ;  and  that  the  plaintiff  having,  from  his 
aforesaid  family  connexion  with  the  defendant,  great  confidence 
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in  his  integrity,  was  induced  by,  and  ag^reed  on  the  strength  of 
bis  aforesaid  promise,  to  execute  an  assignment  to  the  defendant 
of  his  share  and  interest  in  the  said  lease ;  and  the  plaintiff  ac- 
cordingly, on  or  about  the  22nd  day  of  January,  1830,  made  and 
executed  some  deed  or  indenture  of  assignment  of  his  share  and 
interest  in  the  said  farm,  the  contents  whereof  the  plaintiff,  hav- 
ing no  copy  in  his  possession,  was  unable  to  set  forth. 

The  bill  then  charged,  that  although  the  execution  was  for 
the  sum  of  1085/.  7^.  8d.  only,  yet  the  consideration  of  the  as- 
signment was  1540/.  2s.  being  the  appraised  value  of  the 
[•140]  •furniture  and  stock  only,  without  the  lease.  That  the 
plaintiff,  however,  had  received  no  part  of  the  difference, 
but  the  whole  had  been  applied  in  illegal  and  improper  pay- 
ments or  deductions ;  and  that  the  defendant  still  claimed  a  ba- 
lance due  to  him  of  £31,  or  thereabouts.  That  the  defendant 
also  refused  to  pay  the  annuity,  or  provide  a  house  for  the  plain- 
tiff, according  to  his  agreement. 

The  bill  prayed  that  the  agreement  might  be  specifically  per- 
formed and  carried  into  execution  ;  that  it  might  be  ascertained 
what  was  due  to  the  plaintiff  for  the  arrears  of  his  annuity,  and 
for  the  rent  of  the  house  so  agreed  to  be  provided  for  him  re- 
maining unpaid  by  the  defendant,  and  that  the  defendant  might 
be  decreed  to  pay  the  same  ;  that  the  defendant  might  also  be 
decreed  to  give  security  for  the  annuity  and  for  payment  of  the 
rent,  and  that  it  might  be  referred  to  the  Master  to  settle  and  ap- 
prove such  security  accordingly.  • 

The  defendant,  by  his  answer,  positively  denied  that  he  ever 
agreed  to  pay  the  plaintiff  an  annuity,  or  provide  him  a  house, 
as  stated  in  the  bill,  or  that  he  ever  entered  into  any  agreement 
of  that  or  the  like  nature.  He  admitted,  that  the  levy  was  only 
for  1085/,  7s,  8rf.,  and  that  the  consideration  for  the  assignment 
was  1640/.  2s,,  and  that  the  plaintiff  had  received  no  part  of  the 
difference  ;  but  he  stated,  that  the  lease  was  included  in  the  va- 
luation of  the  property,  and  that,  at  the  time  of  the  execution  of 
the  indenting  of  assignment,  an  account  was  stated  between  the 
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plaintiff  and  himself,  (which  he  had  set  forth  in  the  schedule  to 
his  answer,)  showing  in  what  manner  the  sum  of  1540/.  2.?.  was 
applied.  The  defendant  then  set  forth  the  deed  of  assignment, 
hearing  date  the  22d  day  of  January,  1830,  and  made  between 
the  Sheriff  of  Buckinghamshire  of  the  first  part,  the  plaintiff  of 
the  second  part,  Mr.  Du  Pre  of  the  third  part,  and  the  defendant 
of  the  fourth  part,  whereby,  after  reciting  the  indenture 
of  lease,  and  that  a  writ  of  fieri  ftxcias  *had  then  lately  [*141] 
issued  out  of  his  Majesty's  Court  of  King's  Bench,  di- 
rected to  the  said  Sheriff,  commanding  him  to  cause  to  be  levied 
of  the  goods  and  chattels  in  his  bailiwick  of  W  illiam  Clifford,  as 
well  a  certain  debt  of  £1000,  which  the  defendant  had  recov- 
ered against  him  in  the  same  Court,  as  also  65^.  for  damages  and 
costs ;  and  which  said  writ  was  returnable  before  our  said  Lord 
the  King  at  Westminster  on  Saturday  then  next  after  eight  days 
of  Saint  Hilary  then  next  ensuing,  and  was  indorsed — '<  Levy 
1061/.  7^.  8d. ;"  and,  reciting  that  the  said  Sheriff  had,  by  virtue 
of  the  said  writ,  seized  and  taken  in  execution  the  said  indenture 
of  lease,  ^md  the  term  of  years  thereby  granted,  and  the  house- 
hold furniture,  stock  in  trade,  farming  implements,  and  other  ef- 
fects of  him  the  said  plaintiff,  in,  upon,  and  about  the  dwelling- 
house,  farm,  and  lands  in  his  occupation  as  aforesaid  ;  and  re- 
citing that  the  said  Sheriff  had,  at  the  request  of  the  defendant, 
contracted  and  agreed  for  the  sale  to  him  the  defendant  of  the 
said  indenture  of  lease,  and  the  term  of  years  thereby  granted, 
and  all  benefit  and  advantage  thereof,  and  the  said  household 
furniture  and  other  effects  so  seized  by  him  the  said  Sheriff  as 
afoiesaid,  at  or  for  the  price  or  sum  of  1540/.  2s.,  the  amount  at 
which  the  same  had  been  valued  and  appraised  by  John  Everett, 
James  Bolfe,  and  John  Rolfe  respectively,  and  that  the  defendant 
had  agreed  to  take  an  assignment  thereof  in  satisfaction  and 
discharge  of  the  said  levy,  and  the  amount  paid  by  him  for  Sher- 
iff's poundage  and  other  incidental  expenses  attending  the  said 
sale:  it  was  witnessed,  that,  in  consideration  of  1540/.  2s.  to  the 
Sheriff  in  hand  paid  by  the  defendant,  to  be  applied  in  satisfac- 
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tion  and  discharge  of  the  said  debt  and  damages,  the  said  Sher- 
iff did,  with  the  consent  and  approbation  of  the  said  James  Du 
Pr6,  as  far  as  in  him  lay,  and  by  virtue  of  the  power  and  autho- 
rity in  him  vested  in  and  by  the  said  recited  writ,  and  also  by 
virtue  of  the  statute  in  that  case  made  and  provided, 
[*142]  bargain,  sell,  assign,  'transfer  and  set  over,  and  the 
plaintiff,  in  consideration  of  iOs.  to  him,  paid  by  the  de- 
fendant, did  bargain,  sell,  assign,  transfer,  set  over,  ratify  and 
confirm  unto  the  defendant,  his  executors,  administrators,  and 
assigns,  all  those  the  said  messuages  and  premises  demised  by 
the  said  mdenture  of  lease,  and  also  all  the  household  goods  and 
other  effects  and  premises  which  had  been  taken  in  execution 
as  aforesaid ;  to  hold  the  same  unto  the  defendant,  his  execu- 
tors, administrators,  and  assigns,  for  all  the  residue  of  the  said 
term  of  fourteen  years,  subject  to  the  payment  of  the  rent  and 
performance  of  the  covenants. 

The  account  contained  in  the  schedule  was  made  up  of  the 
sum  comprised  in  the  levy,  two  sums  of  £120  and  £240,  paid  by 
the  defendant  to  Mr.  Du  Pr6  for  the  plaintiff's  rent,  and  several 
sums  for  poundage,  solicitor's  fees,  &c. 

The  plamtiff  proved  the  agreement,  as  laid  in  the  bill,  by  the 
evidence  of  John  Rolfe,  James  Rolfe,  and  John  Everett,  the  per- 
sons who  had  been  employed  by  the  defendant  to  value  the  stock 
and  furniture.  The  evidence  of  these  witnesses  was  very  cir- 
cumstantial ;  and,  with  the  exception  noticed  in  the  judgment, 
perfectly  consistent  The  plaintiff,  also,  with  a  view  to  show 
part  performance  of  the  agreement  by  the  defendant,  proved  se- 
veral payments  by  the  defendant  to  the  plaintiff's  wife ;  but  it 
appeared  from  the  defendant's  evidence,  that  these  were  made 
when  the  plaintiff  and  his  wife  were  living  separate,  and  meirely 
as  gratuities  to  the  wife. 

The  defendant  had  no  evidence  to  contradict  the  plaioitff's 
witnesses.  His  solicitor  stated,  that  through  the  whole  course 
of  the  transaction  he  had  never  heard  of  such  an  agreement  as 
that  stated  in  the  bill ;  but  it  appeared,  that,  though  tiie  assign- 
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nSent  was  executed  at  his  office,  he  was  not  actually  present  at 
the  execution. 

Mr.  Cooper  and  Mr.  TVipp,  for  the  plaintiff. — ^The  Court  hw 
jurisdiction  to  grant  specific  performance  :  Ball  v. 
*CoggSy{a)  Adderley  v.  Dixon,{b)  Considering  the  [*143] 
part  performance  of  the  defendant,  the  plaintiff  has  a 
right  to  have  some  instrument  given  him,  to  establish  his  right 
to  the  annuity.  It  was  clearly  meant  that  he  should  have  some 
securiiy.  At  all  events,  the  Court  will  entertain  a  bill,  which 
has  for  its  object  the  receipt  of  the  purchase-money  under  an 
agreement.  Wherever  there  remains  something  to  be  done,  the 
Court  will  entertain  jurisdiction.  It  is  clear,  from  the  circum- 
stances in  this  case,  that  the  plaintiff  did  not  receive  full  cojisid- 
eration  for  the  assignment.  [The  Vice-Chancellor. — According 
to  the  deed  the  entire  consideration  was  the  £1542 ;  but  evi- 
dence may  be  given  to  show  the  true  consideration :  Rex  v. 
Scammonden.{c)\  Here,  the  sheriff  levied  for  more  than  the 
amount  of  the  debt;  and  there  are  other  circumstances,  inde- 
pendently  of  the  evidence,  which  show  that  the  mere  considera- 
tion is  not  stated  in  the  deed.  The  plaintiff  assigns  by  the 
deed,  for  a  nominal  consideration ;  but  it  is  perfectly  consistent 
with  that,  that  there  may  have  been  a  pecuniary  consideration. 
Co;isidering  all  the  circumstances  and  the  evidence,  the  plaintiff 
is  entitled  to  a  decree.  [  The  Vice-Chaiicellor. — Have  you  any 
cases  to  show,  that  this  Court  will  direct  payment  of  an  annuity, 
without  directing  any  security  ?]  Lady  Herbert  v.  Potois,{d)  is 
in  point. 

Mr.  Simpkinson  and  Mr.  ChandlesSy  for  the  defendant. — 
This  is  not  a  bill  to  impeach  the  deed,  or  to  have  the'  sale  de- 
clared void ;  but  it  calls  on  the  Court  to  perform  a  parol  agree- 
ment varying  essentially  from  the  terms  of  the  deed  of  assign- 
ment   The  agreement  as  stated  in  the  bill  appears  to  have  been 

(a)  1  Bro.P.  C.  14a  (i)  1  S.  &  S.  607.  (c)  3  T.  B.  474. 

id)  1  Bro.P.  C.  355. 
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entered  into  without  consideration,  and  it  varies  in  essential 
•  particulars  from  the  agreement  proved  by  the  plaintiff. 
[•144]  As  set  out  in  the  bill,  it  is  totally  'silent  as  to  the  stock  and 
furniture ;  it  is  a  bare  agreement,  that,  in  consideration 
of  the  plaintiff  agreeing  to  join  in  the  assignment  of  tlie  lease,  the 
defendant  shall  grant  him  an  annuity,  &c.  But  the  lease  being 
worth  nothing,  the  whole  consideration  for  the  agreement  stated 
in  the  bill  is  void ;  and  the  Court  cannot  decree  specific  perform- 
ance in  favor  of  a  party  from  whom  no  consideration  moves. 
There  are  other  parts  of  the  agreement  as  proved,  which  are  not 
stated  in  the  bill ;  for  instance,  the  defendant's  agreeing  to  ap- 
point the  plaintiff's  son  as  bailiff  of  the  farm,  &c.  Then,  it  is 
said,  the  payments  to  the  wife  were  in  part  performance  of  the 
contract  to  pay  the  annuity ;  but  the  letters  of  the  plaintiff  clear- 
ly show,  that  he  claimed  no  right  to  these  payments,  and  that 
they  were  the  result  of  the  defendant's  bounty.  Upon  the  whole, 
to  decree  in  favor  of  the  plaintiff  would  be  to  break  through  the 
ordinary  mles  of  evidence,  by  allowing  parol  testimony  to  con- 
travene the  express  terms  of  a  deed.  Besides,  the  agreement 
sought  to  be  enforced  is  imcertain  in  its  nature.  An  agreement 
to  find  a  house,  worth  £10  a  year,  is  like  a  covenant  to  rebuild 
or  repair ;  which  the  Court  will  not  execute.  If  any  term  be  ot 
an  uncertain  nature,  the  Court  will  refuse  to  execute  any  part : 
Kiniberley  v.  Jennings\a) 

The  Yice-Chancellor,  after  reading  the  agreement  as  star 
ted  in  the  bill,  proceeded  as  follows : — ^It  has  been  agreed  at  the 
bar,  that,  having  regard  to  the  state  of  the  pleadings  and  the 
circumstances,  the  Statute  of  Frauds,  and  the  act  relating  to  the 
memorializing  of  annuities,  are  out  of  the  question  in  the  present 
case.  It  may  be  convenient  to  consider,  in  the  first  place,  before 
the  objections  in  point  of  law  are  mentioned,  whether  the  agree- 
ment stated  in  the  bill  is  proved  in  point  of  fact ;  because 
[*145]  the  Mefendant,  by  his  answer,  positively  denies  the 
agreement.    There  are  certain  facts,  however,  com- 

(a)  6  Sim.  340. 


CASES  IN  CHANCERY.  MB 


184l.-^lifioid  V.  Turnll. 


mon  both  to  the  plaintiff  and  the  defendant — ^facts,  in  which 
both  are  agreed. 

The  plaintiff  was  a  fanner  in  Buckinghamshire,  and  had 
married  a  sister  of  the  defendant.  He  occupied  a  farm  at  Woo- 
bum  Green,  which  was  held  by  a  lease  from  Mr.  Du  Pr6.  Of 
that  lease,  in  1829,  several  years  were  unexpired.  The  defend- 
ant had  become  surety  for  the  plaintiff  to  Mr.  Du  Pre  for  the  pay- 
ment of  the  rent,  the  amount  of  which  was  £240  per  annum. 

The  plaintiff,  as  appears  from  the  evidence,  was  not  a  pru- 
dent man,  or  a  good  manager,  and  fell  into  difficulties.  In  1829, 
besides  the  rent  for  his  farm  having  fallen  into  arrear,  he  was 
indebted  to  the  defendant  for  money  lent,  which  was  secured 
by  a  warrant  of  attorney  and  judgment. 

In  this  state  of  things  in  1829,  the  defendant  appeared  to 
think  it  best  for  himsel£  and  probably  also  for  the  family  of  the 
plaintiff,  that  the  farming  business,  carried  on  by  the  plaintiff, 
should  be  put  an  end  to ;  and,  accordingly,  he  issued  a  writ  of 
fieri  f ados  upon  the  judgment  in  November,  under  which  the 
sheriff  of  Buckinghamshire  seized  the  plaintiff's  effects. 

The  farming  stock  and  furniture,  it  is  agreed  on  all  hands, 
were  included  in  the  seizure.  It  is  said  on  the  one  hand,  and 
denied  on  the  other,  that  the  lease  was  included ;  but,  in  the 
view  which  I  take  of  the  case,  that  is  not  material.  It  is  agreed 
on  aiJ  hands,  at  least  it  is  clearly  proved,  that  the  lease  was 
worth  nothing.  The  stock  and  the  furniture  were  of  consider- 
able value,  and  were  appraised — ^and,  as  it  seens  to  me,  fairly 
appraised — at  a  sum  exceeding  by  several  hundred  pounds  the 
total  debt  and  costs  for  which  the  levy  was  made.  There  is  no 
occasion,  therefore,  to  deal  with  the  question,  whether  the  term 
was  or  was  not  of  value,  or  whether  it  was  or  was  not 
seized ;  •because  the  debt  and  costs  were*  exceeded  by  [•146] 
the  value  of  the  goods  unquestionably  seized. 

Negotiations  were  pending  for  several  weeks,  during  which 
the  sheriff  was  in  possession ;  a  treaty  was  entered  into,  relating 
not  merely  to  the  debt  of  the  defendant,  but  to  a  much  mor^ 
general  and  extended  arrangement  as  to  the  plaintiff's  affairs ; 
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as  the  defendant  was  surety  for  the  plaintiff's  rent,  and  the  rent 
would  be  payable  to  the  landlord  for  some  time  to  come. 

This  treaty  produced  the  deed  which  is  part  of  the  case  on 
both  sides — ^the  deed  of  assignment  of  the  22nd  January,  1830. 
[His  Honor  here  read  the  names  of  the  parties  to  and  the  reci- 
tals of  the  deed.]  The  conclusion  of  these  ricitals  is  singular. 
[His  Honor  then  read  the  operative  part  of  the  deed.]  The 
case,  as  far  as  I  have  stated  it,  is  common  to  both  parties.  It 
may  be  mentioned,  however,  that  the  sum  of  1542/.  2^.,  which 
is  stated  by  the  deed  to  have  been  paid  to  the  sheriff,  is  ac- 
counted for  by  the  defendant  in  the  account  stated  in  the  sche- 
dule to  his  answer,  in  the  following  way: — [His  Honor  here 
read  the  account.]  Now,  this  being  part  of  the  case  as  proved, 
without  dispute  or  question,  it  is  plain  that  the  deed  does  not 
exhibit  the  whole  of  the  transaction  as  it  was — ^that  is  clear. 
The  contention  between  the  parties  arises  thus.  The  plaintiff 
says  he  was  unwilling  to  execute  the  deed,  for  that  to  have 
given  up  his  farm,  and  everything  upon  it,  would  have  left  him 
without  occupation,  without  a  home,  without  the  means  of  ob- 
taining bread.  He  appears  to  have  intimated  that  he  could 
have  had  a  commission  of  bankrupt  issued  against  him,  (whe- 
ther he  could  or  not,  does  not  appear,)  by  which  the  execution 
might  have  been  defeated,  and  he  might  have  reduced  Turreli's 
means  of  paying  his  debt.  He  alleges  that,  after  having  re- 
fused to  execute  the  assignment,  he  was  induced  to  do  it  by  a 
promise  from  the  defendant  of  an  annuity  of  £40  a  year 
[•147]  for  his  life,  and  a  house  worth  *£10  a  year,  and  that, 
relying  on  this  collateral  promise,  he  executed  the  deed. 
This  the  defendant  denies. 

Now  is  that  agreement  proved  in  point  of  fact  1  It  is  proved 
by  three  witnesses,  each  of  whom  appears  to  be  a  person  of 
respectability,  John  Rolfe,  James  Rolfe,and  Everett,  who  were 
the  persons  employed  as  vahiers.  In  saying  that  they  prove 
the  agreement,  I  lay  no  stress  upon  the  conversations  which 
have  been  given  in  evidence,  because  they  are  not  put  in  issue ; 
but,  without  allowing  any  weight  to  them,  I  find  three  witne«h 
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es  distinctly  proving  the  agreement  stated  in  the  bill,  subject 
only  to  ail  observailon  which  I  shall  make  presently.  These 
three  witnesses  have  been  cross-examined,  which  has  only  ten- 
ded to  confirm  their  testimony,  not  only  by  enabling  them'  to 
repeat  their  statement,  but  by  showing  what  was  in  the  defend- 
ant's mind  and  knowledge  when  he  examined  them.  Independ- 
ently of  cross-examining  them,  he  has  examined  each  of  the 
three  in  chief;  therefore,  each  of  the  three  has  been  three  times 
^Lamined. 

Considering,  then,  that  these  three  persons  of  respectability 
one  and  all  speak  plainly  to  this  fact,  it  would  be  too  much  to 
say  that  the  agreement  is  not  proved.  If  it  were  less  distinctly 
proved,  I  should  have  been  of  opinion  that  great  weight  was 
due  to  the  observations  made  at  the  bar,  upon  the  subject  of  the 
plaintiff's  letters,  and  the  line  of  conduct  pursued  by  all  parties  ; 
because,  not  only  the  letters  show  no  claim  except  on  the  boun- 
ty of  the  defendant,  but  the  defendant  appeal's  to  have  consid- 
ered himself  as  the  master  of  the  allowance,  (if  I  may  so  speak,) 
as  the  regulator  of  what  he  treated  as  his  own  bounty,  and  as 
entitled  to  give  it  to  his  sister  in  such  manner  as  he  thought  fit. 
I  repeat  that  I  should  have  given  great  weight  to  this  part  of  the 
evidence,  both  written  and  oral,  if  the  testimony  of  the  Rolfes 
and  Everett  were  less  clear  and  distinct.  Seeing  what 
it  iSy  it  would  he  unsafe  to  suffer  it  to  *be  shaken  by  a  [*148] 
mere  inference  drawn  from  the  letters  and  conduct  to 
which  I  have  referred. 

It  is  said  that  the  agreement  proved  is  not  the  agreement  al- 
leged ;  that  the  agreement  alleged  is  simply  for  an  annuity  of 
£40,  and  a  house  of  £10  per  annum,  in  consideration  of  the  as- 
signment, whereas  the  agreement  proved  contains  the  additional 
tfflm  of  employing  the  plaintiff's  son  as  bailiff,  and  disposing  of 
the  profits  for  the  benefit  of  the  family.  But  these  are  additions 
for  the  plaintiff's  benefit,  and  not  for  the  defendant's  advantage, 
leaving  untouched  the  fact  of  the  agreement  as  to  the  annuity 
and  the  house  ]  and  I  do  not  think  that  the  circumstance  of 
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the  terms  of  the  agreement  being  thus  extended  by  the  evidence 
of  the  witnesses  makes  any  difference. 

I  was  stnick  at  first  by  die  difference  of  the  answer  of  James 
Rolfe  in  his  examination  in  chief,  from  that  given  in  his  cross- 
examination,  and  that  of  the  other  witnesses.  Considering, 
however,  that,  when  by  his  deposition  he  stated  £60  as  the 
amount  of  the  annuity  instead  of  £40,  he  was  not  examined 
upon  the  particular  point,  because  the  interrogatory  then  admin- 
istered to  him  had  other  objects — considering  the  distinct  man- 
ner in  which,  upon  his  cross-examination,  he  states  the  amount, 
and  the  clear  manner  in  which  the  others  speak,  I  think  that  the 
just  and  unavoidable  inference  is,  that  there  is  a  mistake  in  his 
first  deposition,  and,  therefore,  that  the  circumstances  elsewhere 
deposed  to  are  not  impeached,  and  the  agreement  not  rendered 
uncertain  by  this  part  of  his  evidence. 

It  is  then  said,  that,  supposing  the  agreement  to  be  proved  in 
fact,t  here  are  objections  in  point  of  law  to  the  reception  of  the  ev- 
dence,  because  it  is  contrary  to  the  tenour  of  a  solemn  deed  ex- 
ecuted by  the  parties.  It  is  clear,  even  in  cases  where  the  Stat- 
ute of  Frauds  does  not  apply,  that  the  rules  of  law  may  exclude 
parol  evidence,  where  a  written  instrument  stands  in  compe- 
tition with  it ;  but  it  has  long  been  setded,  that  it  is  not 
[•149]  within  any  rule  *o{  this  nature  to  adduce  evidence  of  a 
consideration  additional  to  what  is  stated  in  a  written 
instrument.  Rex  v.  Scammonden(a)  is  not  the  only  case  which 
establishes  that  proposition.  The  rule  is,  that,  where  there  is 
one  consideration  stated  in  the  deed,  you  may  prove  any  other 
consideration  which  existed,  not  in  contradiction  to  the  instru- 
ment ;  and  it  is  not  in  contradiction  to  the  instrument  to  prove 
a  laiger  consideration  than  that  which  is  stated.  Taking  there- 
fore the  evidence  to  prove  an  additional  consideration  beyond 
the  consideration  expressed  in  the  deed,  there  is  no  sound  ob- 
jection in  law  to  affect  the  reception  of  that  evidence.[l]    It  is 

(fl)  3  T.  R.  474. 

[I]  Shaw  V.  Leavitt,  3  Sand.  Ch.  Rep.  163,  73.    Ru9bM  v.  Kinney^  1  Sand.  Ch. 
Rep.  34. 
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trae  the  deed  states  that  the  lease  was  included  in  the  levy. 
Whether  it  was  or  was  not,  is  immaterial  in  my  judgment. 
I  should  think,  that,  if  it  was  not  included  in  the  levy,  the 
plaintiff  would  not  be  estopped  here  from  showing  that  fact. 
Taking  it  that  it  was  included  in  the  levy,  it  is  not  contested 
that  the  lease  was  worth  nothing — it  is  not  contested,  that  the 
debt  for  which  the  security  was  given,  was  considerably  less 
than  the  amount  of  the  stock  and  furniture ;  and  hence,  perhaps,  it 
might  be  considered  advisable,  that  the  title  should  not  be  taken 
from  the  sheriff  alone,  without  the  concurrence  of  the  plaintiff. 

Upon  the  whole,  1  think  the  evidence  receivable,  notwith- 
standing the  words  of  the  deed,  to  show  that  the  plaintiff  had 
objected  to  execute  the  assignment,  until  a  collateral  promise 
had  been  made  to  him,  to  allow  him  an  annuity  of  £40  a-year, 
and  a  house  worth  £10  a  year.  I  think  the  promise  was  binding 
though  the  lease  was  worthless,  and  that  the  worthlessness  of  it 
did  not  make  it  less  an  object  to  the  surety  to  obtain  an  assign- 
ment of  it.  I  conceive,  therefore,  that  the  plaintiff  is  entitled  to 
the  benefit  of  the  agreement. 

At  one  period  of  the  argument  I  felt  some  difficulty, 
•whether,  this  transaction  having  occurred  long  ago,  and  [*160] 
it  being  a  mere  pecuniary  demand,  there  was  on  that 
ground  anyequity  to  support  the  bill ;  but,  upon  the  pleadings 
Ijeiug  brought  more  fully  before  the  Court,  and  the  matter  being 
more  fully  discussed,  I  am  satisfied  that  this  is  a  case  in  which 
the  Court  ought  not  to  decline  jurisdiction.  A  case  is  stated,  in 
which,  setting  the  Statute  of  Frauds  out  of  the  question,  a  bill 
might  have  been  maintained  by  the  defendant  against  the  plain- 
tifl^  to  compel  him  to  execute  the  assignment.  That,  therefore, 
is  a  reason  to  compel  the  performance  of  the  terms  upon  which 
the  plaintiff  agreed  to  execute  the  assignment.  A  case  also  has 
been  referred  to,  which  was  decided  in  the  House  of  Lords,  in 
iwhich  payment  of  the  arrears  of  an  annuity  was  enforced  by  a 
bill  in  equity.  For  these  and  other  reasons  stated  in  the  ar- 
g^ument,  though  these  are  enough,  I  am  of  opinion,  that  the 
Court  ou^t  to  exercise  jurisdiction  in  this  case.    Therefore — 
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Dbobbb  specific  perfonnaiice  of  the  airrsemeBt ;  take  an  accoaot  of  what  ii  dae 
Tor  arrean  of  the  annaity  ;  let  the  defeudaut  have  credit  for  what  he  has  paid  the 
plaintiff*!  wife  ;  direct  an  annuity  of  £40  a  year  to  be  paid  to  the  plaintiff  for  the 
futare,  and  let  the  defendant  have  the  option  of  finding  a  house  of  the  yalae  of  XIO 
a  year  for  hie  life.  Cooeidering  that  the  plaintiff  hae  asked  more  than  he  is  entitled 
to,  by  claiming  security  for  his  annuity,  and  has  made  charges  against  the  defendant 
which  he  could  uot  establish,  and  considering  also  the  general  complexion  of  the  case, 
let  there  be  no  costs  on  either  side  up  to  the  hearing. 


[♦151]  *HoLLAND  V.  Clark. 

1841 :  Dec.  14th,  17th.     1843:  Jan.  11th. 

H.died  in  1811,  having  bequeathed  a  legacy  to  a  woman  who  afterwards  married 
the  plaintiff.  In  December,  1825,  the  two  executors  of  H.  gave  the  plaintiff  a 
written  acknowledgment  whereby  they  separately  and  jointly  acknowledged  that 
tliey  owed  the  plaintiff  XI 50,  for  the  legaey^and  £50  for  interest.  In  1835)  the 
plaintiff's  wife  died.  Matters  of  business  having  occurred  between  the  plaintiff 
and  the  executon,  in  which  mutual  demands  and  accounts  arose,  the  plaintiff,  in 
September,  1839,  brought  his  actiou  against  the  executors  to  recover  what  he  al- 
leged to  be  due  on  those  accounts,  including  the  J6200  mentioned  in  the  memo- 
randum, and  interest  thereon.  In  this  action  the  defendants  pleaded  separately, 
and  one  of  them  paid  £46  into  Court,  which  the  plaintiff  received,  and  abandoned 
the  action  as  to  him.  The  plaintiff  thon  filed  his  bill  against  both  defendants  for 
payment  of  the  legacy  ;  and  in  defence  to  the  bill,  the  defendants,  amongst  other 
things,  insisted  by  their  answers  on  the  Statute  of  Limitations,  (stat  3  Sl4  Will. 
4,  c.  ^7,)  and  that  the  action  was  a  bar  to  the  demand  in  equity : — Held,    . 

1st  That  the  written  memorandum  amounted  to  an  acknowledgment  taking  the 
claim  to  the  legacy  out  of  the  operation  of  the  statute. 

2ndly.  That,  whether  it  amounted  to  an  admission  of  assets  or  not,  it  gave  the  plain- 
tiff no  right  of  action. 

Srdly.  Tliat,  unless  equivalent  to  an  admission  of  assets,  it  did  not  create  a  personal 
demand  against  the  defendants,  enforceable  in  a  Court  of  Equity. 

4thly.  That  it  had  not  the  effect  of  barring  or  prejudicing  the  right  of  the  plainUff 's 
wife  in  the  legacy,  or  his  title  in  right  of  his  wife  as  a  legatee. 

Sthly.  That  the  proceedings  in  the  action  did  not  necessarily  amount  to  an  estoppel 
of  the  suit  in  equity,  but  that,  in  order  to  determine  the  efficacy  of  the  soit,  it  was 
competent  for  this  Court  to  inquire  on  what  account  the  £46  was  paid  into  Court 
in  the  action. 

fithly.  That  the  plaintiff  was  not  entitled  to  arrears  of  interest  on  the  legacy  beyond 
six  years  before  the  filing  of  the  bill.     (See  stat.  3  &  4  Will.  4,  c  27.  sect  42.) 

In  order  that  an  acknowledgment  may  have  the  efi^t  ef  taking  a  demand  oot  of  the 
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opentMm  of  the  Statvte  of  Ijmitatioiis,  (stat.  3  &  4  WUI.  4,  c.  27,)  the  aoknovN 
ledgment  moit  appear  to  have  been  inade  with  a  view  of  rendering  the  party  ma- 
king it  liable  to  the  demand,  and  it  miut-&aYe  been  made  to  the  party  entitled  to 
make  the  demand.  Therefore,  where  a  bill  was  brought  against  two  executoia  for 
payment  of  a  legacy  bequeathed  to  the  plaintiff's  wife,  and  for  arreara  of  interest 
accmed  since  her  death,  and  the  plaintWy  with  a  yiew  of  taking  hb  demand  for 
mienat  oat  of  the  operation  of  the'43nd  section  of  the  statute,  relied  on  certain 
letten  written  by  one  oi  the  execntoiata'his  the  plaintiff's  attorney: — Held,  Ist 
That  the  letten  had  not  the  effocf  ascribed  .to>  them  by  the  plaintiff,  because  they 
had  been  written  by  the  party,  not  for  the  purpose  ef  charging  himself,  but  of 
throwing  the  burden  of  payment  on  the  co-executor.  Sndly.  Hat  even  if  they 
had  been  written  for  the  poipdse^of  chai;ging.  himself,  it  was  qnestionable  whether 
they  would  avail  the  plaintiff,  inaamneh  as  they  were  written  before  the  plaintiff 
had  taken  ont  letten  of  administration  to  his  wife. 

Sarah  Clark  by  her  will  dated  the  5th  of  January,  1811, 
after  making  several  pecuniary  and  specific  bequests,  and  devi- 
siilg  certain  real  estates  to  her  two  sons,  James  and  John  Clark, 
gave  and  bequeathed  to  them  the  rest,  residue,  and  remainder 
of  her  goods  and  chattels,  ready  money,  stock  in  trade,  and  all 
c*:her  her  personal  estate  and  effects  whatsoever  and  whereso- 
ever, to  and  for  their  own  use  and  benefit,  they  paymg  thereout 
the  legacies  therein  before  bequeathed,  as  they  should  become 
due ;  amongst  which  was  a  legacy  of  £150  to  Susannah  Clark, 
daughter  of  the  testatrix's  son  Joseph  Clark,  when  she 
should  attain  the  age  *of  twenty-one  years,  with  a  gift  [*152j 
over  in  the  event  of  her  dying  under  that  age ;  and  the 
testatrix  appointed  her  said  sonis,  James  Clark  and  John  Clark, 
executors  of  her  will. 

The  testatrix  died  soon  after  the  date  of  her  will,  which  was 
duly  proved  by  James  and  John  Clark,  on  the  17th  January, 
1811.  Susannah  Clark  having  survived  the  testatrix,  and 
having,  as  it  appeared,  attained  the  age  of  twenty-one  in  1819, 
married  Geoi^e  Holland  in  the  year  1820,  and  died  in  June, 
1836. 

The  bill  was  filed  on  the  25th  Apnl,  1840,  by  George  Holland, 
as  administiator  of  his  late  wife,  against  James  and  John  Clark, 
prayiagpaymentof  the  legacy,  with,  interest  from  the  time  of 
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his  wife  attaining  twenty-one,  and,  if  necessary,  that  the  usual 
accounts  might  be  taken  of  the  personal  estate  of  the  testatrix. 
The  bill  alleged  that  the  plaintiff,  after  his  marriage,  fre- 
quently applied  to  the  defendants  for  payment  of  the  legacy  and 
interest,  and  that,  although  the  defendants  did  not  pay  it,  they 
nevertheless  acknowledged  the  plaintiff's  right  to  receive  and  be 
paid  the  same  out  of  the  testatrix's  assets,  which  they  admitted 
were  fully  sufficient  for  that  purpose  ;  and,  particularly,  the  de- 
fendants on  the  25th  of  December,  1825,  duly  signed  and  de- 
livered to  the  plaintiff  an  acknowledgment  in  writing,  in  the 
following  terms : — 

"  Bomchurch,  December  25th,  1825. 

"  We  separately  and  jointly  acknowledge  we  owe  Mr.  George 
Holland  of  Stifford,  Essex,  the  sum  of  £150,  being  a  legacy 
left  to  his  wife  by  the  late  Mrs.  Sarah  Clark,  of  Homchuicfa; 
Essex,  and  £60  interest  thereon  to  the  above  date. 

(Signed)  "James  Clark,   ?  Executors." 

«  John  Clark,     \  ^-^ecutors. 

The  bill  fiirther  stated,  that  the  defendant  John  Clark,  on 
P153]    or  about  the  22d  July,  1838,  wrote  and  sent  to  Mr.  'Wad- 
eson,  the  plaintiff's  solicitor,  a  letter  of  that  date  in  the 
following  terms : — 

m 

"  Sir, — ^I  have  looked  into  my  late  mother's  will,  and  it  ap- 
pears to  me,  that  she  did  not  charge  the  legacy  giv^i  to.  the 
late  Mrs.  Holland  upon  her  real  estate.  My  impression  is,  and 
always  has  been,  that  it  was  payable  out  of  her  personal  estate ; 
and  I  believe  it  was  the  impression  also  of  Mr.  Holland  and  my 
hrother,  when  we  gave  Mr.  Holland  our  promissory  note  fitr  the 
t^g<^,  payable  with  interest,  which  Mr.  Holland  now  holds. 
I  should  think  that  instrument  will  enable  him  to  recover  the 
amoimt.  As  Mr.  Sterry  has  been  applied  to  by  you  on  the  sub- 
ject of  Mr.  Holland's  debt,  I  conjecture  it  must  have  been  in 
consequence  of  my  brother's  application  to  that  gentleman.    I 
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will,  therefore,  write  to  Mr.  Steriy  to-day,  and  inform  him  that  I 
do  not  object  to  Mr.  Holland's  demand,  and  that  I  shall  expect 
my  brother  to  pay  it,  relying,  as  I  do,  upon  the  indemnity  given 
to  me,  which  Mr.  Sterry  prepared. 

(Signed)  «  John  Clark.'^ 

The  bill  charged,  that,  although  more  than  twenty  years  had 
elapsed  since  the  legacy  first  became  payable,  yet,  by  the  writ- 
ten acknowledgment  of  the  25th  December,  1825,  the  plaintiff's 
right  to  the  legacy  and  interest  was  duly  acknowledged  by  the 
defendants  within  the  true  intent  and  meaning  of  the  Statute  of 
Limitations,  so  as  to  prevent  the  plaintiff's  right  from  being  bar- 
red ;  and,  further,  that  the  letter  of  John  Clark  to  Wadeson  like- 
wise operated  to  prevent  time  being  a  bar  to  the  plaintiff's  claim. 
The  bill  also  charged,  that,  by  signing  the  acknowledgment, 
the  defendants  had  admitted  assets,  and  that  they  had  also  on 
other  occasions  admitted  assets. 

The  two  defendants  put  in  separate  answers.    Both  admitted 
that  the  legacy  had  not  been  paid,  and  that  they  had 
signed  the  memorandum  of  the  25th  of  December,  *1825.    [^154 
John  Clark,  however,  denied  assets.    James,  on  .the 
other  hand,  admitted  them. 

The  case  which  John  Clark  made  by  his  answer,  (of  which 
fh^  parts  within  inverted  commas  were  read  by  the  plainti£^) 
was  as  follows  : — ''  That  he  and  his  brother  had  been  for  many 
years  in  partnership  as  farmers  and  millers,  and  had  had  many 
dealings  with  the  plaintiff  in  the  way  of  business,  and  that  in 
December,  1825,  they  had  come  to  a  partial  settlement  of  ac^ 
counts  with  the  plaintiff,  when  they  made  and  gave  him  tha 
memorandum  or  acknowledgment  set  out  in  the  bill."  That 
after  the  memorandum  had  been  given,  the  dealings  between 
the  plaintiff  and  the  defendants  continued  as  before  till  the  end 
of  1836,  during  the  whole  of  which  time  the  amomit  mentioned 
in  the  memorandum  was  treated  and  acknowledged  by  the  de- 
fendants as  their  personal  debt.  "  That  in  July,  1836,  it  was 
agreed  that  the  partnership  between  the  defendants  should  be 
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diBSolved,  upon  the  terms  of  John  giving  up  his  share  of  the 
fanning  stock  and  crops,  and  James  paying  every  debt  and  de- 
mand which  might  be  due  from  them  to  any  person  whatever, 
inchiding,  as  the  defendant  insisted,  the  demand  of  the  plaintiff. 
That  this  agreement  was  carried  into  effect  by  a  deed,  dated  the 
30th  September,  1836."  That  the  plaintiff  had  notice  of  this 
arrangement,  and  for  some  years  afterwards  applied  to  James 
alone  for  payment  of  the  debt,  but  that,  on  failing  in  his  appli- 
cation, he  in  April,  1838,  delivered  an  account  to  him,  the  de- 
fendant John,  claiming  a  balance  due  to  him  of  £365,  including 
the  legacy  and  interest.  That,  nevertheless,  he  the  defendant, 
unless  he  should  be  held  liable  on  the  memorandum  of  the  25th 
December,  1825,  denied  that  anything  was  due  from  him  to  the 
plaintiff,  but  on  the  contrary,  he  alleged  that,  if  the  account 
were  taken,  the  plaintiff  would  be  found  indebted  to  the  defend- 
ants in  37/.  Ss.    <<That  on  or  about  the  13th  day  of  June, 

1839,  the  plaintiff,  by  letter  written  to  and  now  in  the 
[*165]    defendant's  ^possession,  fixed  the  Tuesday  following  to 

meet  the  defendant,  for  the  piupose  of  arranging  the 
plaintiff's  accoimt ;  at  which  meeting,  the  plaintiff  requested 
that  Mr.  Jonathan  Kitching,  the  defendant's  brother-in-law, 
should  be  present ;  and  that  Mr.  Kitching  accordingly  met  the 
plaintiff  and  his  friend,  Mr.  Smith,  and  at  the  meeting  the  de- 
fendant, Mr.  Kitching,  and  the  plaintiff  examined  and  discussed 
every  item  in  the  plaintiff's  account;  and  the  defendant  sooa 
after  the  meeting  received  from  Mr.  Kitching  an  analysis  of  the 
plaintiff's  account,  showing  the  true  result  of  such  examination 
and  discussion ;  and  the  minute  is  in  the  words  and  figures  fol- 
lowing, that  is  to  say  — 

JamoB  and  John  Clarki  in  aeooant  with  Goorge  Hollaad. 
Dr.  Cr. 

1830.  1S31,  1839,  1834.  By  Eiror.      .    .    .    jC8    19    0 

1835,  to  Goods.    .    .    .    .    X79    9    1  By  Jamea  and  John 

Balance  in  favonr  of  James  Clark's  aooonnt   .    119  11     10 

and  John  Clark 37    8    9 
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Jankw  Clark»  in  aoeouat  with  Gtoigb  HollajMl 

lan.  Cadi  by  Checkf,  .  X37    8    10 

James  and  John  Clark  as  Ezecntoia. 

Dn.  To  amount  of  Legacy  150    0      0 

Interaat 50    0      0 

Intemt  on  J^SOfrom 

35lh  Dec.,  1835,  to 

9Sdi  Dec.,  1839,  U 

yeaobai  4  percent,    84    0    0 

X984    0    0 

and  at  this  interview  the  plaintiff  expressed  himself  satisfied 
with  the  result  of  the  examination  of  the  said  account :  and  it 
was  then  agreed  between  the  defendant  and  plaintiff,  that  the 
defendant,  James  Clark,  should  be  required  and  compelled  to  pay 
what  was  justly  due  to  the  plaintiff  upon  his  said  account,  in 
performance  of  the  stipulations  contained  in  the  deed  of 
the  30th  of  September,  1836,  and  that  *the  defendant    [*166] 
should  give  to  the  plaintiff  eveiy  information  and  assist- 
ance in  his  power  to  enable  the  plaintiff  to  recover  from  the  other 
defendant,  James  Clark,  what  was  justly  due  to  the  plaintiff. 
And  this  defendant  fiirther  saith,  that  pursuant  to  such  last-men- 
tioned agreement,  the  plaintiff  did,  as  this  defendant  has  been 
informed  and  believes,  instruct  his  attorney  to  write  and  send  to 
this  defendant  a  letter,  addressed  to  this  defendant,  and  to  the 
defendant  James  Clark,  which  is  now  in  this  defendants  posses- 
sion, which  is  in  the  words  and  figures  followin^^ ;  that  is  to 
say,— «  Romford,  20th  June,  1839,"  See.    The  defendant  then  set 
forth  a  correspondence,  the  whole  of  which  was  read  by  the 
plaintiff,  between  Mr.  Wadeson,  the  plaintiff's  attorney,  and 
himself,  and  also  between  his  brother  and  himself,  respecting  the 
plaintiff's  **  claims  and  demands,"  ^  the  liquidation  of  his  de- 
mand," "^  his  debt,"  &c.    In  the  course  of  this  correspondence, 
the  defendant  used  the  following  expressions : — *'  It  is  my  wish 
that  his  account  should  be  both  adjusted  and  liquidated,  and 
Mr.  Hdtand  knows  that  Mr.  James  Clark  is  the  person  by  whom 
both  these  things  should  be  done.    Every  facility  I  can  afford 
Mr.  HoHand  to  attain  Aese  objects  I  will  vsadily  give  him." 
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The  last  letter  set  out  in  this  answer  was  that  of  the  plaintiff's 
attorney,  to  which  the  letter  of  the  defendant,  John,  set  out  in  the 
hill,  was  in  reply.  It  was  dated  the  19th  July,  1835,  and  was 
in  the  following  terms : — 

"Sir, — On  Wednesday  last,  I  had  an  interview  with  Mr. 
Sterry  on  the  subject  of  Mr.  Holland's  demands  against  yourself 
and  brother ;  and  the  only  question  seemed  to  be,  by  whom,  with 
reference  to  the  arrangement  made  between  yourself  and  brother 
on  the  dissolution  of  your  late  partnership,  the. legacy  given  to 
Mr.  Holland's  wife,  and  the  interest,  should  be  paid.  I  under- 
stand that  the  legacy  is  charged  upon  the  real  estates  devised  to 

you  and  your  brother  by  Mrs.  Clark's  will ;  and  that, 
[*157]    upon  the  Missolution  of  your  partnership,  your  brother 

gave  you  an  indemnity  against  the  partnership  debts. 
The  question  is,  whether  that  indemmity  extends  to  the  legacy 
and  interest  I  think  not ;  but  you  will  ejcercise  your  own  dis- 
cretion upon  the  subject.  According  to  the  statements  furnished^ 
some  by  Mr.  Holland,  it  appears  that,  with  the  interest  calcula- 
ted to  June,  1839,  there  is  due  to  him  upon  the  legacy  and  other 
accounts,  3852.  16^.  id, ;  and  Mr.  Holland  finding  a  difficulty  on 
the  part  of  Mr.  James  Clark  in  getting  this  matter  brought  to  a 
close,  he  will  be  under  the  necessity  of  taking  legal  means  for 
enforcing  his  demand ;  but  being  unwilling  to  adopt  such  a 
course,  without  giving  you  an  opportunity  of  communicating 
with  Mr.  Sterry,  he  has  authorized  me  to  suspeod  proceedings 
for  a  few  days.  I  rely  therefore  on  hearing  from  you  on  or  be- 
fore Wednesday  next," 

The  defendant,  James  Clark,  by  his  answer,  stated,  that  fiar 
ten  years  after  the  death  of  the  testatrix  he  had  maintained  and 
educated  the  plaintiflF's  wife ;  and  that,  in  a  conversation  which 
he  had  with  her  on  the  subject  of  the  legacy  on  her  coming  of 
age,  she  admitted  that  he  had  expended  on  her  much  more  thaa 
the  amount  of  the  legacy,  and  that  she  was  in  fact  his  debtor. 
>That  after  her  niarriage,  however,  the  plaintiff  being  very  im* 
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portunale  for  payment  of  the  legacy,  the  memorandum  in  ques- 
tion was  signed  and  delivered  to  the  wife,  under  an  express 
promise  on  her  part  that  it  should  not  be  enforced.  That  no 
claim  was  made  upon  it  during  her  lifetime,  and  that  the  plain- 
tiff^ for  the  first  time,  alluded  to  the  legacy  in  June,  1837. 

It  was  stated  in  the  answers  of  both  defendants,  and  proved 
in  the  cause,  that  in  September,  1839,  the  plaintiff,  who  had  not 
then  taken  out  letters  of  administration  to  his  wife,  commenced 
au  action  against  the  two  defendants  for  the  recovery  of 
394/.  4s.  4d.,  the  alleged  amount  *of  his  debt  and  inter-  [*168] 
est ;  that,  to  this  action,  the  defendants  pleaded  severally 
— ^J^hn  pleading  nnnquam  ituiebUatuSf  the  Statute  of  Limita- 
tions, and  a  set-off;  and  James  pleading  the  same  pleas,  and  also 
pa]rment,  except  as  to  £4&,  parcel  of  the  monies  mentioned  in 
the  declaration,  and  as  to  the  £46,  payment  of  the  same  into 
Court,  against  the  further  maintenance  of  tho  action.(d)  Under 
the  last  plen,  the  sum  of  £46  was  paid  into  Court  by  James, 

<«)  TheliMRnof  tfakpleaiB  given  liy  the  17th  of  the  Beg.  Gen.,  H.T.,  1834.  See 
5  Bw  &  Ad.,  Append  yi.  It  will  be  peic^iyed  from  the  jodgment  in  tl\e  prindpal  caae»' 
thai  tha  Conrt  directed  an  inqairy  on  what  account  the  JC46  was  paid  into  the  cou^ 
ef  law,  under  the  plea  of  payment  into  Court  It  Beems  thai  even  at  law  the  de- 
fendant will,  in  some  cases  be  required  to  show  distinctly  on  what  account  the  money 
is  paid  in  nnder  such  a  plea.  Thus,  where  an  action  is  brought  on  a  bill  of  exchange, 
mad  iar  moqey  paid,  money  lent,  Slc,  it  seems  that  the  defendant  cannot  plead  pay- 
ment into  Court  of  part  of  the  money  demanded  by  all  the  eouati,  unless  he  shows 
Astinctiy  wbai  portion  of  the  money  paid  into  Court  is  to  be  ascribed  to  the  bill  of 
excfaaage,  or  plead  specially  to  the  bill  of  exchange,  in  case  no  portion  of  the  money 
is  paid  into  Conrt  in  respect  of  snch  bQl.  The  reason  of  this  seems' to  be,  that  the 
plea  of  payment  into  Court  does  not,  as  to  the  money  not  covered  by  it,  amount  to  a 
plea  of  non  aasumpstt ;  and  that  if  it  did,  it  would  be  no  effectual  plea  to  a  count  on 
a  bin  of  exchange,  as  non  assumpsit  cannot  be  pleaded  to  an  action  on  a  bill  of  ex- 
change. Sae  on  this  snbjeet  Jourdain  ▼.  Joknmmt  9  C.  M.  &^  R.  564.  Generally, 
however,  where  there  are  several  ooimti  for  several  causes  of  action  or  where  several 
breaches  are  aangned  in  covenant,  the  defendant  may  plead  payment  bto  Court  of 
one  enf  iie  sum,  in  satisfaction  of  all  the  counts  or  breaches.  MarMhall  v.  Whiietidet  1 
M.  &W.  168;  1  Tyr.  6l  6.  485.  See  ftirther  on  the  subject  of  this  plea,  Shmr- 
mmm  r.BUvtmmn,  ftCM^k,  B.  75;  Jonet  v.  Reade,  5  Bowl.  P.  C.  316 ;  SUph^M 
▼.  UJord,  7  C.  &.  P.  ^7. 
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which  sum  the  plaintiff  accepted,  and  enteved  a  nolle  prosequi 
as  to  him  for  the  residue  of  the  action. 

The  defendant,  John,  insisted  by  his  answer,  that,  inasmuch 
as  this  action  was  still  pending,  the  plaintiff  could  not  maintain 
a  bill  against  him  for  the  same  matter.    And  James  insisted, 
that  the  plaintiff's  alleged  right  to  the  legacy  was  effectually  bar- 
red and  estopped  by  the  action. 
[*li>9]        'Both  the  defendants  insisted,  that  the  plaintiff 's  right 
to  the  legacy  and  interest  was  barred  by  the  Statute  of 
Limitations,  and  they  submitted  to  the  Court,  although  more 
than  twenty  years  had  elapsed  since  the  legacy  first  became 
payable,  whether,  by  the  memorandum  of  1826,  the  alleged 
right  of  the  plaintiff  to  the  legacy  and  interest  was  duly  ac- 
knowledged by  the  defendants  within  the  true  intent  and  mean- 
ing of  the  statute,  and  whether  the  letter  of  the  defendant  John 
to  the  plaintiff's  solicitor  operated  to  prevent  time  from  being 
a  bar  to  the  alleged  right  and  claim  of  the  plaintiff. 

In  case  the  Court  should  be  of  opinion  that  the  plaintiff  was 
not  barred  of  his  title  to  reUef  by  time  or  die  effect  of  the  action, 
the  defendant  James  claimed  a  ri^t  of  set-off  in  respect  of  the 
maintenance  of  the  plaintiff's  wife. 

The  plaintiff  gave  in  evidence  the  memorandum  of  De- 
cember, 1825. 

The  defendant  James  Clark,  proved  that  he  had  maintained 
the  plaintiff's  wife  during  the  time  mentioned  in  the  answer. 
He  also  proved  the  proceedings  in  the  action. 

The  defendant,  John  Clark,  entered  into  no  evidence. 

Mr.  Simpkinson  and  Mr.  Toller,  for  the  plaintiff. — ^It  will  be 
said  on  the  other  side,  that  the  action  in  the  Exchequer  is  a  bar 
to  the  present  suit.  First,  taking  the  case  as  against  John  Clark, 
it  is  clear  that  he  cannot  take  advantage  of  the  nolle  proscifui 
entered  against  his  brother.  The  two  defendants  having  plead- 
ed severally,  the  nolle  prosequi  as  to  one  would  be  no  bar  ta 
further  proceedings  against  the  other.  The  doctrine  on  this 
subject  is  all  comprised  in  the  note  to  Salmon  v.  Smith  ;(a)  and 

(a)  1  WmB.  Samd  SOT. 
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Ae  conclusion  of  the  learned  writer  there  is,  that  "  a  nolle  pro- 
seqtn  is  a  partial  forbearance  by  the  plaintiff  to  proceed  any  fur- 
ther as  to  some  of  tl^  defendants,  or  to  part  of  the  suit ;  but 
still  he  is  at  liberty  to  go  on  as  to  the  rest."  If  so,  the 
plaintiff  *may  elect  to  proceed  in  equity  against  John.  [*160] 
[7%e  Vice-Chatieellor. — ^Is  there  any  authority  to  show 
(hat  a  bill  may  be  maintained  against  one  or  two  executors  ?] 
Cowslad  V.  Cely.{a)  [The  Vice-Chancellor. — ^I  think  the  co- 
executor  in  that  case  must  have  been  out  of  the  jurisdiction.] 

Taking  the  case  as  against  both  defendants,  the  action  was 
brought  by  the  plaintiff  in  his  own  name,  and  not  either  as  the 
administrator  of  his  wife,  or  against  the  defendants  a?  executors 
of  the  testatrix.  Eren,  therefore,  if  the  proceedings  in  action 
destroyed  the  right  to  sue  on  the  paper,  the  right  to  sue  in  this 
Court  for  the  legacy  would  remain,  unless  barred  by  the  sta- 
lute.(6)  But  nothing  has  occurred  to  bar  the  plaintiff's  right. 
The  memorandum  of  the  25th  December,  182S,  amounted  to  a 
promise  by  the  executors  to  pay  the  legacy;  and  a  promise  by 
executors  to  pay  a  legacy  is  an  admission  of  assets :  Bothe  v. 
Crampton  ;(c)  Curtis  v.  Blow.{d)  The  claim  of  set-off  to  the 
legacy,  raised  by  the  defendant  James,  is  nugatory,  because  there 
was  a  gift  over  of  thelegacy  incase  the  wife  died  under  twenty-one. 

Mr.  Swanston  and  Mr.  Keene,  for  the  defendant,  James 
Clark. — The  sum  of  £46  was  recovered  in  the  action  as  the  re- 
sult of  the  whole  demand  ;  how,  then,  can  the  same  demand  be 
the  subject  either  of  another  action  or  a  suit  in  equity  ?  If  the 
argument  on  the  other  side  is  correct,  a  party  who  proceeds 
erroneously  at  law  has  an  advantage.  That  cannot  be  so.  If, 
by  any  error  of  his'  own,  this  plaintiff  did  not  recover  the  full 
amount  due  to  him,  he  must  take  the  consequence  of  his  wrong 
mode  of  proceeding  :  he  can  have  no  equity,  by  reason  of  his 
improvidence  in  going  to  law.    The  £46  were  paid  on  an  allega* 

(a)  IVb.  Cha.  83.  (c)  Cro.  Jac  613. 

(6)  3  A;  4  Wm.  4,e.  97.  (i)  3  B.  &  Ad.  49& 
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tion  that  the  other  demands  were  paid.    Suppose  he  had 
[*161]    gone  on  *to  verdict  and  judgment ;  this  Court  would  not 

allow  him  to  raise  the  question  so  bjought  into  a  court  of 
law  and  disposed  of.  [  The  Fice-CAanccttor.— There  are  cases  in 
which  parol  evidence  is  receivable  as  to  what  was  in  question  in 
an  action.  As  in  assumpsit,  where  the  judgment  is  conclusive, 
but  does  not  show  to  what  it  relates,  evidence  maybe  given  as  to 
the  subject  of  dispute.]  We  submit,  that  the  judgment  passed 
for  the  particulars  of  demand.  Of  what  use  are  the  particulars 
of  demand,  unless  they  satisfy  the  Court  on  what  it  was  that 
judgment  passed?  The  plaintiff  converted  his  equitable  de- 
mand into  a  legal  one.  By  his  particulars  of  demand  he  claim- 
ed, instead  of  his  legacy,  a  sum  due  upon  a  "  memoVandum  of 
debt."  The  money  paid  into  Court  was  paid  in  on  every  count 
The  plaintiff,  therefore,  having  received  that  money,  is  estop- 
ped firom  any  further  proceedings :  Skarratt  v.  Vimghan,[a) 

Whatever  be  the  effect  of  the  action,  it  is  submitted  that  the 
admissions  of  John  will  not  deprive  James  of  the  benefit  of  the 
Statute  of  Limitations,  and  that  he  is  within  Jthe  clause  as  to 
executors  contained  in  the  stat.  9  Geo.  4,  c.  14,  s.  1.  Wyatt  v. 
Hodgson  ;{b)  Ttdloch  v.  Dunn.{c) 

Mr.  Spence  and  Mr.  Lovmdes,  for  the  defendant  John  Clark. — 
To  make  this  defendant  answerable  by  reason  of  his  letter  of 
the  22d  July,  1839,  would  be  to  convert  that  letter  from  its  pro- 
per purpose  to  a  purpose  not  intended  by  the  writer.  At  all 
events,  in  order  to  give  it  the  effect  contended  for  on  the  other 
side,  the  acknowledgment  which  it  contains  must  have  been 
made  to  the  person  entitled  to  receive  the  money :  Whippy  v. 
HUlari/.{d)  Now,  the  plaintiff  was  not  the  party  legally  entitled 
to  receive  the  money,  inasmuch  as  he  had  not  at  that  time  ad- 
ministered to  his  wife.  Besides,  the  correspondence 
[*162]  "altogether  is  too  vague  to  be  relied  upon  as  amounting 
to  any  admission  of  liability  to  pay  the  legacy.     Ever 

(a)  3  Taant  266.  (e)  Ry.  &  Mood.  416. 

lb)  8  Bing.  309.  (if)  3  B.  &  Add.  399. 
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since  1825,  the  demand  has  been  treated  as  merely  personal.  It 
was  comprehended  in  the  action,  and  the  equitable  remedy  for 
the  legacy  is,  therefore,  barred.  If  the  plaintiff's  demand  in  the 
action  did  not  consist  of  the  legacy  and  interest,  as  well  as  other 
matters,  there  would  have  been  no  balance  due  from  James  to 
the  plaintiff. 

Mr.  SimpkinsoHf  in  reply. — ^It  has  been  said  on  the  part  of  the 
defendant,  James  Clark,  that  he  is  protected  by  the  first  section 
of  Lord  Tenierden^s  Act.     That  act,  however,  does  not  apply  to 
legacies,  but  only  to  actions  of  debt  and  on  the  case.    The  bar 
in  this  case,  if  any,  would  be  under  the  stat.  3  &  4  Will.  4,  c.  27  ; 
but  here  there  is  a  plain  acknowledgment  by  John  Clark,  not 
only  of  principal,  but  of  the  interest  due  on  the  legacy.    His 
acknowledgment,  therefore,  is  clearly  within  the  40th  and  42d 
sections  of  that  statute.     Then,  what  is  the  effect  of  that  acknow- 
ledgment ?    John  is  the  "  agent"  of  James,  within  the  meanmg 
of  the  statute ;  and,  therefore,  the  acknowledgment  is  the  act  of 
James  as  well  as  of  John.    But,  independently  of  that  argument, 
the  acknowledgment  of  John  binds  the  estate  of  the  testatrix, 
over  which  he,  John,  has  an  unlimited  authority.     One  executor 
represents  the  whole  estate.     It  is  said,  however,  on  the  part  of 
John,  that  his  acknowledgment  was  not  given  to  the  person  en- 
titled to  receive  ii^  because  the  plaintiff  had  not  taken  out  letters 
of  administration  to  his  wife.    But  he  has  since  done  so ;  and, 
therefore,  the  letters  have  relation  back  to  the  death  of  the  wife. 
Then  it  has  been  argued,  that  that  correspondence,  taken  alto- 
gether, is  not  sufficiently  precise  to  amount  to  an  acknowledg- 
ment of  the  legacy  being  payable,  reference  being  made  to  ac- 
counts and  demands  of  a  general  nature     If  that  were  so,  which 
is  clearly  not  the  case  here,  parol  evidence  would  be  ad- 
missible to  show  to  *wliat  items  in  the  account  the  ac-    [*163] 
knowledgment  referred  ;  Lechmere  v.  Fletcher  ;(a)  Bird 
Y,  Gammon  ;{b)  Cheslyn  v.  Dalhy.{c) 

(a)  1  Cromp.  6l  M.  623.  (6)  3  New  CaMt,  883  ;  5  Soott,  913. 

(0  4Y.&C.23a 
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On  a  subsequent  day  the  case  was,  at  the  suggestion  of  the 
Court,  re-argued  by  one  counsel  on  each  side. 

Mr.  Swanston. — First,  the  admission  of  assets,  or  any  other 
act,  by  one  or  two  executors,  will  not  prejudice  the  testator's  es- 
tate :  Chaffe  v.  Kelland,{a)  Baldwin  v.  Churchy{b)  ElweU  v. 
QMash.(c)  In  Lepard  v.  Vernony{d)  this  Court  held  that  the 
assignment  of  part  of  the  assets  and  judgment  confessed  by  one 
executor  did  not  avail  against  the  dissent  of  the  others.  This 
Court  does  not  allow  even  a  sole  executor  absolute  power  of 
charging  the  estate,  as  for  instance,  by  admission :  Putnam  v. 
Bates.{e)  [The  Vice-Chancellor.— I>idL  this  Court  hold  that  the 
admission  did  not  charge  the  personal  estate  ?]  That  was  not 
the  question. 

Admitting,  however,  for  the  sake  of  argument,  that  the  de- 
fendants originally  admitted  assets,  the  parties  in  1825  meet  to- 
gether, and  the  defendants  acknowledge  in  writing  that  the 
plaintiff  is  entitled  to  receive  a  certain  amount  of  principal  and 
interest.  They  gave  that  acknowledgment  personally.  [The 
Vice-ChanceUor.-^WhaX  was  the  consideration  for  it  ?]  The  re- 
tainer. An  action  could  be  maintained  upon  it.  In  Hart  v. 
Minors,{f)  a  legacy  was  given  to  an  individual.  The  executor 
had  the  money  to  pay  it.  He  did  not  pay  it,  but  acknowledged 
he  was  indebted  to  that  individual ;  and  upon  that  acknowledg- 
ment an  action  was  brought  and  judgment  obtained.  The  con- 
sideration was  the  legacy.  That  case  did  not  involve, 
[*164]  as  *this  does,  an  additional  accoimt.  Here,  if  the  hus- 
band had  died  in  the  wife's  lifetime,  the  wife's  right 
would  have  been  gone,  and  it  would  have  been  a  chose  in  action 
of  the  husband  recoverable  at  law  by  his  representatives  :  Roper 
V.  Holland.{g) 

Again,  if  the  benefit  of  the  Statute  of  Limitations  is  not  ousted 

(a)  1  Roll.  Abr.  929,  Execaton,  (A.)  pL  3.  (e)  3  Rtun.  188. 

{h)  10  Mod.  323.  (/)  2  Cromp.  &  M.  700. 

(c)  1  Sua.  20.  C^)  3  Ad.  &.  EIL  99. 
(<0  2  Vee.  &  B.  51. 
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by  the  correspondence,  here  there  is  a  patent  uncertainty  in  the 
words  "  accounts"  and  "  claims,"  which  cannot  be  explained  by 
parol  evidence.  In  Ho4ges  v.  HorsefaU,{a)  the  agreement  re- 
ferred to  a  particular  plan,  and  parol  evidence  wa^dmitted  to 
identify  the  plan.[lj  But  the  Courts  will  allow  such  parol  evi- 
dence only  for  the  purpose  of  connecting  one  document  with 
another  that  is  certain.  If  there  are  two  accounts  or  matters, 
and  it  is  uncertain  to  which  the  acknowledgment  refers,  parol 
evidence  is  not  admissible  to  explain  the  uncertainty :  that  is 
clear  firom  the  observations  of  Littledale^  J.,  and  Parke,  J.,  in 
Shortrede  v.  Cheek,{b)  If  an  acknowledgment  does  not  state 
with  certainty  what  it  is  that  is  acknowledged,  parol  evidence 
cannot  be  given  of  it.  How  does  the  Court  know  that  the  ac- 
knowledgment did  not  refer  to  all  the  particulars  ?  Parol  evi- 
dence may  be  given  of  the  amount  of  a  debt,  but  not  to  explain 
what  accounts,  claims,  and  demands  are  referred  to.  Besides, 
the  acknowledgment  must  be  given  to  the  party  entitled  to  sue. 
Here,  when  the  acknowledgment  was  given,  the  plaintiff  was 
not  entitled  to  sue,  not  having  taken  out  administration  to  his 
wife. 

Mr.  Sitnpkinson,  in  reply  to  Mr.  Swanston,  observed  that  the 
rule  as  to  parol  evidence  being  inadmissible  to  explain  which 
of  two  accoimts  was  intended,  did  not  extend  to  the  case  of  one 
demand  consisting  of  several  items.  On  the  principal  question, 
he  contended  that  it  would  be  monstrous  to  hold,  that 
a  document  signed  by  two  persons  *in  the  character  of  [*165] 
executors,  admitting  in  the  character  of  executors  £150 
for  principal  and  £60  for  interest  due  on  a  legacy,  was  an  an- 

(a)  1  Bom.  &  M.  116.  (b)  1  Ad.  &  Ell.  60. 

[1]  **  I  hare  lately  had  occaaion  to  examine  this  subject,  and  came  to  the  couclnaion, 
that  when  a  contract  referred  to  the  subject  matter,  but  by  a  vague  insufficient  des- 
criptkm,  the  defect  might  be  supplied  by  other  documenlB,  coming  from,  or  adopted  by 
the  party  making  the  contract,  and  made  pending  and  connected  with  the  transae- 
Heffinan,  A«t.  V.  C.  WitweU  t.  JIT  Owoan,  HoS  Ch.  Rep.  139. 
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nihilation  of  the  claim  of  the  legatee  against  the  estate  of  the 
testatrix. 

1842:  Mn.  ll^A.— Thb  Vxce-Chancellor.— The  bill  in 
this  cause,  filed  on  the  25th  April,  1840,  by  Mr.  George  Holland, 
as  the  administrator  of  his  deceased  wife,  formerly  Susanna 
Clark,  seeks  the  recovery  of  the  principal  and  interest  of  a  legacy 
of  £150  bequeathed  to  her  by  the  will  of  her  grandmother,  Sarah 
Clark,  who  died  in  the  year  1811.  The  executors  appointed  by 
this  will  were  her  sons,  James  Clark  and  John  Clark,  the  de- 
fendants, who  were  also  the  residuary  legatees.  They  proved 
the  will  in  the  same  year,  1811.  The  legatee  Susanna  Clark 
was  then  a  minor  and  unmarried.  She  attained  majority  (when 
her  legacy  vested)  previously  to  her  marriage  with  the  plaintiff, 
which  took  place  before  the  year  1825.  The  plaintiff  has  pro- 
duced, and  proved  in  the  cause,  a  paper  of  the  following 
tenor : — 

"  Homchurch,  December  25,  1825. 
"  We  separately  and  jointly  acknowledge  we  owe  Mr.  George 
Holland,  of  Stifford,  Essex,  the  sum  of  £150,  being  a  legacy  left 
to  his  wife  by  the  late  Mrs.  Sarah  Clark,  of  Hornchurch,  Essex, 
and  £50  interest  thereon,  to  the  above  date. 

«  James  Clark,  ;  Executors  " 
«  John  Clark,    \  ^x^«w>rs. 

It  is  not  disputed  that  this  paper  was  signed  by  the  defend- 
ants in  December,  1825,  or  that  it  relates  to  the  legacy  in  ques- 
tion. The  legatee  died  in  the  year  1835 ;  and  in  or  after  Sep- 
tember, 1839,  the  plaintiff,  who  appears  to  have  had  various 
dealings  with  the  defendants,  commenced  an  action  of  debt 
against  them  jointly,  in  which  certain  proceedings  were  had.  I 
shall  presently  advert  to  these  more  particularly.  In  this  action, 
which  was  substantially  terminated  in  May,  1840,  the 
[*166]  plaintiff  did  not  'sue  as  administrator  of  his  wife.  In 
fact,  he  did  not  sustain  that  character  until  some  time 
after  the  action  had  been  commenced. 
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By  their  answers,  the  defendant  John  Clark  does  not,  and  the 
defendant  James  Clark  does,  admit  assets.  The  admission  of 
assets  by  the  latter  in  his  answer  is  in  effect  thus : — ^that  the 
two  defendants  possessed  all  the  testatrix's  personal  estate  not 
specifically  bequeathed,  which  came  to  their  knowledge,  and 
that  it  was  sufficient  to  answer  and  satisfy  all  her  just  debts  and 
funeral  and  testamentary  expenses,  and  the  legacies  bequeathed 
by  her  will. 

The  defendants,  I  think,  must  be  taken  to  claim  by  their  an- 
swers, the  benefit  of  the  stat.  3  &  4  Will  4,  c.  27 ;  but  they  also 
contend  that  the  effect  of  the  paper  of  1825,  accepted  as  it  was, 
though  not  signed,  by  the  plaintiff,  was  to  give  him  an  action 
at  law,  and  to  convert  the  demand  for  the  legacy  into  a  mere 
debt,  so  as  to  exempt  them  from  being  sued  here ;  and  that  the 
proceedings  at  law,  including  the  payment  by  James  Clark  into 
Court  in  the  action,  and  the  acceptance  by  the  plaintiff  of  a  sum 
of  £46,  amount  to  a  conclusive  bar  against  him,  if  he  could 
otherwise  have  sued  in  equity.     The  question  has  also  been 
argued,  whether  the  paper  of  1825  ought  to  be  treated  as  an  ad- 
mission of  assets  by  the  defendants.     It  is  clear,  that  the  docu- 
ment of  1825  precludes  the  defendants  from  all  benefit  imder 
the  40th  section  of  the  Statute  of  William  the  Fourth.    With 
regard  to  the  question  of  admission  of  assets,  it  was  my  impres- 
sion during  the  argument,  that  the  paper  did  not  amount  to  such 
an  admission.    Subsequent  consideration  of  the  case,  and  of  the 
authorities  to  which  I  have  referred,  has  not  confirmed,  nor  has 
wholly  removed,  that  impression.    Not  having  a  clear  opinion 
upon  the  point,  and  not  thinking  it  necessary  now  to  decide,  nor 
being  sure  that  it  will  be  necessary  to  decide,  the  question,  I 
shall  reserve  it    I  feel  confirmed  in  the  opinion,  that  the 
paper,  whether  to  be  taken  as  an  admission  of  assets  *or    [*167] 
not,  did  not  give  the  plaintiff  a  right  of  action ;  that, 
unless  equivalent  to  an  admission  of  assets,  it  did  not  create  a 
personal  demand  against  the  defendants  enforceable  here ;  and 
that  it  had  not  the  effect  of  barring  or  prejudicing  the  right  of 
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the  plaintiff's  wife  in  the  legacy,  or  his  title  in  right  of  his  wife, 
as  a  legatee. 

The  paper  is  not  a  deed,  a  bill  of  exchange,  or  a  proniissor7 
note.  It  does  not  express  or  show  any  consideration,  whether 
of  forbearance  or  otherwise,  and  is  not  by  the  plaintiff  suggested 
to  have  been  given  upon  any  other  consideration  than  the  fact, 
if  existing,  of  the  possession  or  sufficiency  of  assets.  The  cases 
of  Deeks  v.  Strutty{a)  and  Jofies  v.  Tannerj{b)  are,  I  think, 
also  strongly  against  the  legal  effect  which  the  paper  is  con- 
tended to  have  ;  nor  are  the  decisions  in  Qregory  v.  Harfnan^{c) 
and  Hart  v.  Minors,{d)  (decisions  which  I  do  not  questicHi,)  at 
variance,  as  I  view  them,  with  any  opinion  that  I  have  formed 
in  the  present  cause.  They  stand  on  grounds  which  do  not 
exist  here.  Upon  these  points,  I  have  thought  it  right,  besides 
the  authorities  that  I  have  mentioned,  to  look  at  the  cases  of 
The  Corpcrcttion  of  Clergymenfs  Sans  v.  Swainson^{e)  Reech 
V.  Kennegalj^f)  Rogers  v.  Soutten,{g)  Bothe  v.  Cramptonjik) 
Davis  V.  Reyner^  as  reported  in  Levinz,(»J  Goring  v.  Goring,{j) 
Rann  v.  Hughes,{k)  Childs  v.  Monins,{l)  and  BraMy  v. 
Heath,{m) 

With  respect  to  the  action  between  the  parties,  the  plaintiff's 
bill  of  particulars  in  it  included,  besides  certain  other  items, 
amounting  altogether  to  139/.  9s,  9d,,  the  following : — 
[•168]  «26th  December,  1825.  To  memorandum  of  'debt, 
£200.  Interest  to  Christmas,  1839, 190/.  0^.  6jrf.  Sub- 
sequent interest ^^    These  are  debits  against  the  defendant, 

to  whom,  however,  the  bill  of  particulars  allows  a  credit  thus  : 
"  Deduct  James  and  John  Clark's  account,  112/.  11*.  lie/." — 
John  Clark  pleaded,  that  the  defendants  were  never  indebted — 

(«)  5  T.  R.  690.  (A)  Cm  Jac.  612. 

(0  7  B.  &  C.  542 ;  1  M.  &.  R.  420.  (0  2  Lev.  3. 

(c)  1  M.  &  P.  209.  (j)  Yelv.  10. 

(d)  2  C.  A  M.  700.  (t)  7  T.  R.  850,  n. 

(«)  1  Vez.  ten.  75.  (2)  2  Bzod.  &  Bmg.460  ;  5  B.  Mooi»,289. 

(f)  U  123.  (m)  3  Sim.  543. 

(g)  2  Keen.  598. 
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the  Statute  of  Limitations,  and  a  set-off.    James  Clark  sepa- 
rately pleaded  pleas  of  the  same  nature,  and  also  payment, 
except  as  to  a  sum  of  £46,  which  he  brought  into  Court.     The 
plaintiff,  in  May,  1840,  accepted  the  £46  in  satisfaction,  as  to 
James  Clark,  of  the  causes  of  action,  in  respect  of  which  it  was 
paid  into  Court,  and  took  the  money  out  of  Court  accordingly ; 
and,  in  what  I  believe  is  the  usual  form,  the  action  was  aban- 
doned against  James  Clark.     No  further  step  appears  to  have 
been  taken  at  law.     The  defendants  contend,  that,  having  re- 
gard to  the  bill  of  particulars,  the  demand  for  the  legacy  and 
interest  must  necessarily  be  considered  as  satisfied  or  extin- 
guished by  means  of  these  legal  proceedings,  and  the  acceptance 
of  the  £46.    If,  indeed,  it  appeared  that  the  legacy  and  interest 
were  included  in  an  account,  upon  the  result  of  which  the  £46 
was  the  balance  due,  that  might  be  the  consequence.     This 
state  of  things,  however,  though  possible,  is  not  manifest ;  and 
notwithstanding  that  the  difference  between  139/.  8^.  9rf.  and 
112/.  11^.  llrf.,  is  less  than  £46,  and  that  there  are  such  items 
in  the  bill  of  particulars  as  I  have  mentioned,  I  cannot  conceive 
that  upon  any  legal  or  equitable  principles  there  is  an  estoppel 
against  the  plaintiff,  so  as  to  bar  him,  whether  in  truth  the 
balance  of  £46  was  or  was  not  due,  without  reference  to  the 
demand  now  in  question,  or  to  the  paper  of  1825 ;  especially, 
as  that  paper  did  not,  in  my  opinion,  as  I  have  said,  confer  any 
right  of  action  ,•  and  as,  independently  of  that  paper,  an  action 
was  not  maintainable  for  the  legacy,  even  had  the  plaintiff  sued 
at  law  as  his  wife's  administrator,  which  he  did  not  do.    But 
there  is  enough,  I  think,  to  render  it  proper  to  direct  an 
inquiry,  which  may  produce  'information  as  to  the  ac-     [*169] 
count  upon  which,  and  the  circumstances  under  which, 
the  sum  of  £46  arose  and  was  paid  and  received.    Upon  this 
part  of  the  case,  I  have  thought  it  right  to  refer  to  the  learned 
note  to  Salmon  v.  Smiih,(a)  mentioned  in  the  argument,  and  to 

(a)  1  Wma.  Saand.  207.  ^. 

Vol.  L  22 
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Robinsm^s  casejlfi)  Seddon  v.  Tutopj{b)  Stafford  v.  Clarkjiji) 
Bowden  v.  Home,{d)  Eastmuse  v.  LaWj(e)  and  Lord  Bagot 
V.  WUliams.{f) 

The  only  remaining  question  is,  whether  sect  42  of  the  slat. 
3  &  4  Will.  4,  c.  27,  applies  against  the  plaintiff,  which  turns 
on  the  effect  to  be  given  to  the  correspondence  of  1839,  between 
John  Clark  and  the  plaintiff,  and  his  solicitor,  Mr.  Wadeson.  It 
is  asserted  on  one  hand,  and  denied  on  the  other,  that  the  letters 
of  John  Clark,  forming  part  of  this  correspondence,  are  acknowl- 
edgments by  him  within  that  section.  The  defendants  allege 
varions  objections  against  considering  them  in  this  light  It 
will  be  sufficient  to  notice  two  of  these  objections.  It  appears 
to  me,  first,  that  though  the  case  of  Whippy  v.  IRUary,(ff)  and 
that  of  Routledge  v.  Ramsay.{h)  were  decided  upon  a  different 
statute,  expressed  in  different  language  the  principle  of  them 
applies  to  this  case.  John  Clark  did  not  write  these  letters  with 
any  view  or  notion  of  making  or  showing  himself  liable  to  any 
demand  of  the  plaintiff.  He  refers  in  them  to  James  Clark,  as 
the  person  who  ought  to  pay  the  demand,  and  expresses  his 
readiness  to  assist  the  plaintiff  in  compelling  James  Clark  to  do 
so.  Nor  is  the  answer  of  John  Clark  on  this  point  immaterial. 
The  plaintiff  has  read  in  evidence  from  it  the  following  pas- 
sage : — "  That,  on  or  about  the  13th  day  of  June — " 
[•170]  [His  Honor  *here  read  the  passage  contained  between  in- 
verted commas,  see  arUe^  pp.  154,  165,  156.]  I  cannot 
therefore  hold  these  letters  to  have  the  effect  which  the  plaintiff 
wishes  to  ascribe  to  them.  Again,  if  these  supposed  acknowl- 
edgments were  free  from  every  objection,  except  as  to  the  person 
to  whom  they  were  given,  I  should  very  much  doubt  their 
sufficiency.  Mr.  Holland  did  not  become  his  wife's  administra- 
tor until  after  the  date  of  the  last  of  the  letters.  If  a  suit  by  him 
for  the  legacy  commenced  after  her  death  had  been  then  brought 

(a)  5  Rep.  32  b,  last  ed,  Vol.  3,  p.  96.    («)  5  Bing.  N.  C.  444 ;  T  Soott,  461. 

(6)  6  T.  R.  607.  (/)  3  Bam.  &  Cn».  236. 
(e)  2  Bing.    377.  C^)  3  B.  dt  AdoL  399 ;  5  C.  &  P.  5)09. 

(<l)  7  Bing.  716.  (A)  8  Ad.  &  EI.  221 ;  3  Nev.  &  P.  319 
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to  a  hearing,  it  would.  I  conceive,  have  failed.  He  might  never 
have  become  her  administrator ;  nor  is  it  impossible  that  debts 
incarred  by  her,  before  her  marriage  may  be  unpaid,  which  her 
assets  in  the  hands  of  her  administrators  may,  according  to  the 
law  admitted  in  Forbes  v.  Phippsy{a)  be  liable  to  discharge.  I 
am  not,  therefore,  prepared  to  say  that  he  was  in  July,  1839,  a 
person  entitled  within  the  meaning  of  the  42nd  section ;  the  6th 
section  not,  in  my  opinion,  removing  the  difficulty.  On  the 
whole,  I  must  consider  the  plaintiff  precluded  in  any  event  from 
interest  beyond  six  years  before  the  commencement  of  this  suit^ 
and  the  decree  must,  in  substance  be,  to— 

Refer  it  to  the  Master  to  inquire  aud  state  whether  the  man.  of  jC46  in  the  plead- 
ings mentioDodi  or  any  and  what  part  thereof  arose  or  was  dne  npon  an  account  in 
which  the  plaintiff  had  credit  for  any  and  what  sum  or  sums  of  money  in  respect  of 
the  legacy  of  jC150  in  the  pleadings  mentioned,  and  interest  thereon,  or  in  refepect  of 
either  of  them ;  and  whether  the  said  legacy  ol^  £150,  or  any  and  what  part  thereof, 
and  whether  the  interest,  if  any,  which  accrued  due  thereon,  or  on  any  and  what  part 
thereof,  since  the  25th  of  April,  1834,  or  any  and  what  part  of  such  interest  have  or 
hss  been  ever,  and  when,  and  by  what  means,  and  in  what  manner,  paid,  satisfied, 
or  discharged  by  set-off  or  otherwise  ;  and  whether  anything  and  what  is  now  due  for 
principal,  and  whether  anything,  and  what,  is  due  for  interest  in  respect  of  the  said 
legacy.  And  in  making  the  said  inquiries,  the  Master  is  not  to  consider  the  proceed- 
uigs  at  law  in  the  pleadings  mentioned,  or  the  payment  and  receipt  of  the 
*.£46  in  the  pleadings  mentioned,  as  matter  of  estoppel  or  conclusive  evidence.  L* ^  "^^  1 
And  in  inquiring  whether  anything  and  what  is  due  for  interest,  the  Master  is 
to  consider  £4  per  cent  per  annum  as  the  rate  of  interest,  but  is  not  to  calculate  or 
allow,  and  the  Court  declares  the  plaintiff  not  entitld  in  this  suit  to  recover,  interest 
in  respect  of  anytime  more  than  six  yean  before  the  filing  of  the  bill  in  this  cause. 
And  the  Master  is  to  be  at  liberty  to  state  any  circumstances  specially.  Aud  let 
the  Master  have  the  usual  powers.  And  reserve  the  question,  whether,  in  the  event 
of  anything  being  found  due  to  the  plaintiff,  the  paper  of  the  25th  of  December,  1 825, 
cught  to  be  considered  as  an  admission  of  assets ;  and  whether  there  ought  to  be  any 
accoontof  the  penonal  estate  of  the  testatrix,  Sarah  Clark ;  and  reserve  further  direc- 
tions and  costs,  itwh  liberty  to  apply.[2] 

(s)  1  Eden,  502. 

[2]  The  Master  having  made  his  report,  the  question  was  again  argued,  and  then  de- 
cided, (March  4, 1843,)  as  to  the  eflbct  of  the  paper  of  Dec  25,  ]  825,  which  the  Vice- 
Chancellor  held  to  be  an  admisBion  of  aaseU  by  both  the  executors ;  observing : — 
**  Wlien  tho  length  of  time  since  the  death  of  the  testatrix  is  taken  into  consideration. 
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Wentworth  V.  TUBB. 

1841:  Dec.  1 7th. 

In  the  caie  of  Dece«&riM  rappUed  to  a  lunatic,  the  law  raiMB  a  contract  by  implieataoD 
on  the  part  of  the  lunatic,  under  which  the  amount  of  such  neceaiaiies  naay  be- 
come  payable  as  a  debt  out  of  hie  real  or  peraonal  aasets,  on  a  bill  filed  for  the  ad- 
ministration of  thoee  assets. 

The  bill  was  filed  by  the  plaintiflF  as  admiuistrator  and  cred- 
itor of  Charles  Henry  Tubb,  a  lunatic,  against  the  heir-at-law 

in  connection  with  all  the  other  circamstances  of  the  case,  I  find  the  doubt  which  I 
formerly  entertained  on  the  subject  removed,  and  I  cannot,  I  think,  acting  upon  the 
principle  to  be  extracted  from  the  authorities,  do  otherwise  than  hold  the  memoran- 
dum to  be  equivalent  to  an  admission  of  assets  by  both  the  ezecuton."    3  To.  &  Coll. 
C.  C.  319.     "  Where  an  executor  admits  himself  to  have  been  a  debtor  to  the  testa- 
tor at  the  time  of  his  doath,  this  has  aljvays  been  held  a  clear  admission  of  assets  in 
his  hands  to  the  amount  of  the  debt "    Leach,  V.  C.  Rothwell  v.  Rothwell,  (Feb. 
1825,)  2  Sim.  &  Stu.  317.    B.  having  died  indebted  to  6.  for  work  and  labour  done, 
his  executors  signed  the  following  memorandum  on  the  back  of  G.*s  account.    '*  Mr. 
O.  having  consented  to  wait  for  the  payment  of  the  within  account,  we,  as  the  execu- 
tors of  B.,  engage  to  pay  Mr.  G.  interest  for  the  same  at  £5  per  cent  until  the  same 
is  settled."     It  was  held  that  the  executors  were  personally  liable  to  pay  the  debt 
and  interest.     Bradly  v.  Heath,  ^ited  supra,  p.  167,  (July  1830.)  3  Sim.  143.    The 
payment  of  interest  by  an  executor,  commencing  six  months  after  the  testator*8 
death,  and  continuing  seven  years,  was  held  to  be  such  an  admission  of  aasets,  as  to 
make  the  executor  personally  liable.     The  Attorney  General  v.  Chapman,  (Nor. 
1840,)  3  Beav.  255.     A  decree  for  payment  of  legacies  was  made  against  an  executor, 
without  reference  to  the  state  of  the  assets,  upon  the  ground  of  his  having  by  his  acts 
and  admissions  rendered  himself  personally  liable  for  the  payment.     Lord  Tottenham 
said : — "It  has  been  held  that  an  executor,  by  taking  a  grant  of  a  term  from  the  person 
to  whom  it  was  bequeathed,  (Wentworth,  Office  of  Executor,  414,)  or  saying  to  the 
legatee  that  he  intends  him  to  have  the  legacy  according  to  the  devise,  (Touchst. 
456,)  or  that  the  legacy  is  ready  for  him  whenever  he  will   call  for  it,  {Camden  v. 
Turner,  stated  in  Hawkea  v.  Saunders  ;  see  Cowp.  293,)  constitute  a  good  assent  to 
the  legacy.     In  this  case  all  the  circumstances  which  separately  occur  in  these  several 
ciises  arn  found  combined.     There  is  an  assent  to  the  legacy,  a  promise  to  pay  it>  and 
a  borrowing  of  the  sum  given  by  the  executor,  of  the  legatee.     In  the  cases  in  which 
it  has  been  held  that  the  representative  has  become  personally  liable  for  a  legacy,  the 
liability  has  been  put  upon  different  grounds.     In  some,  that  what  took  place  amounts 
to  an  admission  of  assets ;  in  others,  that  the  representative  has,  for  a  sufficient  eon* 
■ideration,  undertaken  personally  to  pay.     In  The  Corporation  of  Cltrgymen'* 
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of  the  lunatiC|  who  was  also  a  lunatic,  and  his  committee,  pray- 
ing payment  out  of  a  certain  real  estate  which  htid  descended 
from  the  deceased  to  the  defendant,  the  heir-at-law,  there  being 
no  personal  assets. 

The  claim  of  the  plaintiff  was  founded  on  a  report  made  by 
the  Master  in  the  lunacy  of  the  deceased,  by  which,  after  sta- 
ting that  he  had  been  attended  by  the  solicitors  of  all  parties,  he 
found,  amongst  other  things,  that  the  deceased  had  been  main- 
tained and  provided  with  necessaries,  as  clothing,  washing,  &c., 
at  the  sole  expense  of  the  plaintiff,  from  1832  to  1835,  when  the 
commission  of  lunacy  issued,  and  from  that  period  to  the  death 
of  the  lunatic  in  1837;  and  the  Master  found,  upon  debiting  the 
plaintiff  for  several  sums  received,  there  was  due  to  him,  on 
account  of  such  maintenance  and  necessaries,  the  sum  of 
£360. 

Sons  y.  Swainsonf  (I  Ves.  sen.  75,)  payment  of  interest  apon  a  legacy  was  held  to 
be  an  admiaaiou  of  asMts ;  and  in  Campbell  y.  Lord  Rddnor,  (1  Bxx>  C.  C.  271,)  the 
widow  execatrix  of  Iier  husband,  by  her  will  attempting  to  provide  other  moans  for  pay- 
ment of  a  legacy  given  by  her  husband^s  will,  stating  as  a  reason  that  his  personal 
estate  was  out  upon  mortgage,  was  held  to  amount  to  an  admission  of  assets  to  pay 
her  husband^s  legacy.  It  does  not  distinctly  appear  in  Horsley  v.  Chalontr^  (2  Ves. 
sen.  83,)  what  had  been  done  by  the  executor  ;  but  the  Master  of  the  Rolls  Dcemsto 
have  held  him  personally  liable  upon  a  declaration  that  the  legacy  was  ready  at 
twenty-one.  In  Hawket  ▼.  Saunders,  (Cowp.  2d9,)  the  posseosion  of  assets  was  held 
to  be  a  sufficient  consideration  to  support  a  promise  to  pay  a  legacy  by  executors ; 
and  in  Ckilds  v.  MoninSf  (2  Brod.  &.  Bing.  460,)  forbearance  of  a  personal  demaud, 
upon  a  promise  by  executors  to  pay  it,  with  interest,  was  held  to  be  a  sufficient 
consideratioQ  to  make  the  executors  personally  liable  upon  their  contract.  In  this 
ease,  therefore,  all  the  circumstances  concur  which  have  been  held  necessary  to  make 
an  executor  personally  liable  ;  and  no  attempt  is  made  to  support  by  evidence,  any 
case  upon  which  the  Court  has  thought  it  just  to  relieve  executors  from  an  incautious 
admission  or  [of]  liability."  Barnard  v.  Pumfreit,  (Jan.  1841,)  5  Myl.  &,  Cr.  63,  70. 
Executor  having,  for  about  three  years,  paid  interest  on  the  plaintiff's  legacies,  the 
Court,  at  the  first  hearing,  directed  accounts,  with  a  view  of  determining,  from  the 
state  of  assets,  the  liability  of  the  executors  to  pay  the  legacies.  The  Court,  oq  for-^ 
ther  directions,  refused  to  hold  that  by  payment  ol  interest,  the  executora  had  admit- 
ted assets,  such  a  conclusion  being  wholly  at  variance  with  all  that  had  been  done  in 
the  suit  Tho  facts  in  this  case  are  so  numerous  and  complicated,  and  the  decision 
itself  turns  so  little  upon  abstract  legal  principles,  that  it  would  be  useleas  to  attempt  a 
fliU  analjBis  of  it.     Rowley  y.  Adams,  (May,  1844,)  7  Beav.  395. 
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The  cause  now  came  on  for  hearing.  The  plaintiff  gave  in 
evidence  the  proceedings  in  the  lunacy,  including  the  order 
confirming  the  Master's  report,  but  he  adduced  no  other  evidence. 

[*172]  *Mr.  Parry  and  Russell,  for  the  plaintiff. — ^It  is  a  ge- 
neral rule  of  English  law,  that  certain  persons,  who 
would  otherwise  be  under  a  disability  to  contract,  may  contract 
in  cases  of  necessity ;  and  the  rule  extends  to  lunatics  as  well 
as  infants :  Manby  v.  Scott. (a)  In  modem  times,  courts  of  law 
have  expressly  acted  upon  this  principle :  Baxter  v.  Earl  of 
Portsm4mih,{b)  Brown  v.  Joddrell,{c)  Clark  v.  Williams.{d) 
Therefore,  if  courts  of  law  in  the  case  of  necessaries  supplied 
to  a  lunatic,  would  give  relief  to  the  creditor  in  the  lifetime  of 
the  lunatic,  there  is  no  sound  reason  why  a  court  of  equity 
should  not  give  relief  against  his  assets  after  his  decease.  The 
case  of  Carter  v.  Beard{e)  will  probably  be  cited  on  the  other 
side,  but  there  the  necessaries  were  considered  to  have  been  sup- 
plied by  the  bounty  of  the  stepfather. 

Mr.  Simplci7ison  and  Mr.  Dixon,  for  the  defendant. — The 
principle  on  which  the  courts  of  law  have  proceeded  in  cases  of 
this  naturs,  is,  that  a  man  should  not  be  allowed  to  stultify  him- 
self by  pleading  his  own  hmacy:  Stroiul  v.  Marsh€UL{f) 
That  principle  does  not  apply  when  the  lunatic  is  dead.  Be- 
sides, in  the  cases  cited,  the  creditor  had  no  notice  of  the  lunacy. 
The  only  express  authority  in  favor  of  the  plaintiff  is  the  dictum 
of  Mr.  Justice  Bayley  in  Baxter  v.  Earl  of  Portsmouth^  but 
that  is  opposed  to  the  decision  in  Carter  v.  Beard,  which  was 

(a)  I  Sid.  112.  (6)  7  D  &.  R.  614;  5  B.  &C.  170. 

(c)  3  C.  &  P.  30 ;  Mood.  9t.  M.  105. 

(<0  Not  yet  reported.  In  Dane  v.  Lady  Kirkwall,  8  C  &  P.  679,  it  was  nded, 
ffaftt,  to  constitute  a  defenco  to  an  action  for  use  and  occupation  of  a  houae  taken  by 
the  defendant  under  k  written  afrreement,  at  a  stipulated  sum  per  annum,  it  was  not 
enough  to  show- that  the  defendant  was  a  lunatic,  and  that  the  house  was  nnaeoesflt- 
ry  for  her,  but  that  it  must  be  shown  that  the  plaintiff  knew  of  this,  and  took  aii* 
vantage  of  the  defendant's  ntnation. 

(e)  10  Sim.  7.  (  /)  Cro.  Eliz.  39a 
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evidently  determined  on  the  ground  that  a  lunatic  could 
not  legally  *contract.  If  it  were  not  so,  why  was  refer-  [•ITS] 
ence  made  in  the  judgment  to  the  stat.  3  &  4  Will.  4,  c. 
1047(a)  This  is  not  a  bill  to  enforce  any  equitable  right  ac- 
quired in  the  'lunacy,  but  a  bill  on  behalf  of  the  plaintiff,  and 
all  the  other  creditors  of  the  lunatic,  to  obtain  payment  of  his 
and  their  just  debts.  If  such  a  bill  be  sustainable,  what  class 
of  persons  will  be  let  in  as  legal  creditors  of  the  lunatic. 

The  Vice-Chancellor. — ^The  question  raised  by  the  plain- 
tiff in  this  suit  is,  whether  he  had  a  just  debt  due  to  him  from 
the  deceased  lunatic  at  the  time  of  his  death.  If  I  were  now 
satisfied,  that  there  could  not  have  been  upon  the  case  stated 
by  the  bill,  or  was  not,  such  a  debt,  it  would  be  right  to  dismiss 
the  bill.  If  I  am  not  satisfied  of  the  non-existence  of  such  a 
debt,  it  will  be  right  in  one  view  to  make  a  decree  for  the  plain- 
tiff, and  all  other  creditors  ;  and  in  another  view,  to  direct  an 
inquiry,  whether  the  plaintiff  had  any,  and  if  any,  what  debt 
due  to  him  from  the  lunatic  at  the  time  of  his  death.  The  debl 
claimed  by  the  bill  is  for  the  maintenance  of  the  lunatic  during 
the  period  when  the  lunacy  subsisted ;  but  not  under  the  au- 
thority of  any  Court  or  jurisdiction ;  nor,  upon  any  contract,  de 
f(ictOj  with  the  lunatic,  made  either  before  or  after  the  lunacy. 
The  debt,  if  it  is  one,  became  due  firom  the  lunatic  by  operation 
of  law ;  or,  in  other  words,  upon  a  contract  raised  by  implica- 
tion of  law.  If  I  were  satisfied  that  there  could  be  no  such 
contract — ^that  there  could  be  no  liability  so  raised,  it  would  be 
my  duty  to  dismiss  the  bill ;  but  I  am  not  so  satisfied.  It  may 
be  that  the  plaintiff,  at  his  own  expense,  supplied  the  lunatic 
with  necessaries,  and  supported  him  decently  and  fitly  with  re- 
ference to  his  station  in  society  and  the  exigencies  of  his  situa- 
tion, and  that  the  plaintiff  did  so,  not  from  bounty — ^not  firom 
charity — ^not  without  the  expectation  or  intention  of 
being  •repaid,  nor  upon  the  contract  or  credit  of  any  [*174] 
third  person ;  and  supposing  the  case  to  be  in  that  po- 

(a)  See  3  Jurist,  533. 
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sition,  I  am  not  prepared  to  say  that  the  law  would  not  raise  a 
contract  between  the  lunatic  and  the  plaintiff,  without  and  inde- 
pendently of  any  contract  de  facto.  The  authorities  which 
have  been  cited  seem  in  favour  of  that  view.  The  case  of  an 
infant  is  analogous.  The  inconvenience  which  would  ensue, 
if  necessaries  could  not  be  supplied  to  a  person  in  this  situation, 
except  gratuitously,  as  far  as  he  and  his  estate  are  concerned, 
would  be  great.  The  consequence  might  be,  that,  notwithstand- 
ing the  possession  of  large  estates,  such  a  person  might  be  left 
to  casual  charity — thrown  upon  the  parish,  or  exposed  to  star 
vation.  I  am  not  prepared  to  say  that  such  is  the  state  of  the 
law,  and,  as  at  present  advised,  I  think  that  it  is  not  so.  It  is 
however,  possible,  that  the  maintenance  in  this  case  may  have 
been  afforded  from  bounty — ^from  charity,  and  without  any  no- 
tion or  expectation  of  being  repaid  ;  and  such  may  have  been 
the  circumstances  of  the  suit  before  TTie  Vtce-Chancellor  of 
England — that  of  Carter  v.  Beard,  where  the  question  arose 
between  the  stepfather  and  the  estate  of  the  stepson.  That 
sitate  of  things  would  create  no  contract.  Again  the  lunatic 
may  have  been  maintained  with  a  view  to  compensation ;  but 
upon  the  credit  of  a  third  person.  Then,  it  would  not  be  the 
contract  of  the  lunatic ;  it  would  be  that  of  the  third  party. 
But  the  argument  on  the  part  of  the  defendant  goes  to  the  ex- 
tent, that  the  party  so  contracting  would  have  no  remedy  against 
the  limatic  or  his  estate,  without  a  distinct  contract  by  him.  If 
that  were  so,  it  would,  I  think,  lead,  as  I  have  said,  to  most 
mischievous  results.  The  defednant  may  be  able  to  show,  that 
there  was  no  debt  in  this'case,  but  I  cannot  at  present  assume  it. 
The  evidence  on  the  part  of  the  plaintiff  is  not  satisfactory ; 

there  being  no  evidence  but  the  proceedings  in  the  luna- 
[*176]    cy.     I  am,  therefore,  not  at  present  certain,  taking  'the 

plaintiff's  view  of  the  law  to  be  correct,  that  there  is  a 
debt,  and  I  cannot  make  at  present  a  common  creditor's  decree, 
but  shall  direct  an  inquiry  as  to  the  existence  of  the  debt  claim- 
ed by  the  plaintiff.[l] 

[1]  Affinned  by  the  Lord  Chancellor,  M.  T.  1649.    This  ease  ailerwarda  cam* 
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Arthur  Helsham  and  Andrew  German,  Plaintiffs ;  and 
Edward  Lanolet  ietnd  Duncan  Dunbar,  Defendants. 

1841 :  Not.  18th. 

On  a  bill  for  the  specific  performance  of  an  agreement,  by  which  A  ,  as  agent  for  B., 
contracted  to  let  to  C.  a  piece  of  ground  for  a  term  of  years,  at  a  yearly  rent ;  it  appear- 
ing from  the  oTidence  that  B.  intended  to  let  the  gronnd  for  the  boUding  of  hoosea  of  a 
particnlar  claas,  and  that  if  he  had  aathorized  A.  to  act  aa  agent  in  the  letting  of 
the  groimd,  which  was  disputed,  he  had  told  him  the  purposes  for  which  it  was 
to  be  let : — Held,  that  as  the  agreement  did  not  contain  any  reference  to  building, 
nor  any  covenant  to  build,  it  was  not  under  the  circumstances  such  an  agreement 
as  oagfat  to  be  peribimed  and  a  decree  for  a  specific  performance  was  refused. 

The  bill  in  this  case  stated,  that  in  April,  1838,  the  defendant, 
Edward  Langley,  being  seised  in  fee  simple  of  land  situate  near 
the  East  India  Road,  in  the  county  of  Middlesex,  was  desirous 
of  letting  out  the  same  on  a  building  lease  ;  and,  in  the  month 
of  April,  he  called  upon  and  applied  to  Mr.  John  Beasley,  who 
had  been  previously  employed  by  him  as  his  agent  in  letting 
certain  houses  in  Castle  Street,  Poplar,  and  in  collecting  the 
rents  of  his  houses  there,  and  stated  he  was  the  owner  of  a  piece 
of  land  in  the  East  India  Road,  near  his  said  houses,  which  he 
was  desirous  of  letting  ;  and  Edward  Langley  and  John  Beas- 
ley thereupon  went  to  view  the  piece  of  land  ;  and,  after  a  con- 
versation as  to  the  particulars  relating  thereto,  and  the  terms  of 
letting  the  same,  Edward  Langley  desired  John  Beasley  to  put 
up  a  board  on  the  said  land,  With  a  notice  referring  to  him,  and 
he  authorized  and  empowered  the  said  John  Beasley  to  let  the 
said  piece  of  land  accordingly.  That  the  said  John  Beasley 
caused  to  be  set  up  on  the  said  piece  of  land  a  board  with  an 
inscription,  stating  that  the  land  was  to  be  let,  and  referring  per- 

up  (August,  1843  J  on  a  qaestion  of  the  costs  of  an  unsuccessful  traverse  of  an  inqui- 
■ition  of  lunacy,  which  the  Vico-Chano*llor  allowed  out  of  the  lunatic's  estate,  cfb- 
flerrin^ :  "  I  think  that  the  principles  upon  which  it  was  decided  that  the  plaintiff 
hMd  a  debt  agaiiwt  the  estate  of  the  lunatic,  decide  the  present  question.*'  2  Yo.  & 
Coll.  C.  C.  537. 

Vol.  L  23 
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sons  desirous  of  taking  the  same  to  John  Beasley.  That  the 
plaintiff  applied  to  John  Beasley,  and,  after  some  negotiation,  he, 
on  behalf  of  the  defendant,  Edward  Langley,  agreed  to  demise 
to  the  plaintiffs,  as  tenants  in  common,  the  premises.  That  the 
contract  was,  on  the  16th  of  April,  1838,  reduced  into  writing, 

and  one  copy  of  such  contract  was  on  that  day  signed 
[•176]    by  the  plaintiffs ;  *and  another  copy  thereof  was  on  that 

day  signed  by  John  Beasley,  who  was  duly  authorized 
to  sign  the  same  on  behalf,  and  as  the  agent  of,  the  defendant, 
Edward  Langley,  and  which  was  in  the  words  and  figures,  or 
to  the  purport  and  effect  following,  (that  is  to  say,) — 

« 16^A  AprUy  1838. 
«  John  Beasley,  agent  for  Edward  Langley,  and  on  his  behalf; 
doth  hereby  promise  to  let  to  Arthur  Helsham,  of  Whitechapel, 
and  Andrew  German,  of  Mile  End,  as  tenants  m  common,  all 
that  piece  of  land  on  the  north  side  of  the  East  India  Road, 
Poplar,  in  the  county  of  Middlesex,  of  an  angular  shape,  as 
bounded  by  land-marks  on  the  north  side,  about  200  feet  firont- 
age,  to  hold  to  the  said  Andrew  German  and  Arthur  Helsham 
for  the  term  of  31  years,  firom  Midsummer  next,  at  the  yearly 
rent  of  £16,  with  a  covenant  of  renewal  for  the  further  term  of 
31  years  at  the  like  yearly  rent  of  £15 ;  a  lease  to  be  granted  to 
the  said  Edward  Langley  on  the  aforesaid  terms  and  agreements." 

That  John  Beasley  immediately  wrote  and  sent  to  the  defen- 
dant, Edward  Langley,  a  letter  dated  the  17th  April,  1838,  com- 
niimicating  to  him  the  fact  of  his  having  entered  into  the  said 
agreement  with  the  plaintiffs ;  but  that  the  defendant,  disregard- 
ing the  agreement,  and  without  any  communication  whatever 
with  the  plaintiffs  or  the  said  John  Beasley  on  the  subject, 
wrongfully  entered  into  an  agreement  with  the  defendant,  Dun- 
can Dunbar,  for  a  like  lease  to  him  of  the  same  piece  of  land,  by 
an  agreement  dated  the  28th  April,  1838. 

The  bill  alleged  various  acts,  to  show  that  Beasley  was  the 
recognized  agent  of  the  defendant  Langley,  and  that  the  defend- 
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ant,  Duncan  Dunbar,  knew  of  the  agreement  entered  into  by 
Beasley  with  the  plaintiffs. 

The  bill  prayed  a  specific  performance  of  the  contract,  and 
that  the  defendant,  Edward  Langiey,  might  be  decreed  to  exe- 
cute a  lease  according  to  the  terms  of  it.  The  bill 
•also  prayed  for  an  injunction  to  restrain  Langiey  from  [*177] 
entering  into  any  agreement  to  let  or  sell  the  premises, 
except  subject  to  the  agreement  with  the  plaintiffs,  and  from 
executing  any  demise  or  conveyance  of  the  same ;  and  to  re- 
strain the  defendant,  Dunbar,  from  accepting  any  lease,  demise, 
or  conveyance  of  the  premises. 

The  defendant,  Langiey,  by  his  answer,  denied  the  authority 
of  Beasley  to  enter,  as  agent  for  him,  into  the  agreement  with 
the  plaintiffs. 

The  defendant,  Dunbar,  by  his  answer,  relied  on  the  agree- 
ment entered  into  by  him  with  the  defendant,  Langiey. 

The  plaintiffs  examined,  among  other  witnesses,  John  Beasley, 
who  proved  that  he  had  been  employed  as  agent  by  Langiey  to 
collect  his  rents,  and  let  houses  belonging  to  him,  for  six  months 
prior  to  March,  1838.    That,  in  March,  1838,  he  accompanied 
the  defendant,  Langly,  at  his  request,  to  look  at  the  piece  of 
ground  in  question,  and  that,  on  that  occasion,  the  defendant, 
Liangley,  inquired  what  rent  the  witness  thought  the  ground 
jvas  worth ;  on  which  the  witness  asked  what  term  the  defend- 
ant  proposed  to  grant,  and,  on  being  told  thirty-one  years,  the 
witness  observed,  that  such  term  would  be  too  short  to  induce 
persons  to  build  a  good  class  of  houses,  and  inquired  whether 
the  defendant  would  be  disposed  to  insert  a  covenant  for  renew- 
al, at  the  expiration  of  the  thirty-one  years ;  to  which  the  de- 
fendant replied,  that  he  would  let  the  witness  know  more  about 
that  another  time,  but  that  he  most  probably  would  not  object 
to  renew.    This  witness  then  proved,  that  the  defendant,  Lang- 
ley,  gave  him  directions  to  have  a  pole  with  a  board  erected  on 
tbe  piece  of  ground,  announcing  it  to  be  let,  and  referring  to  the 
Tritness  for  particulars ;  and  desired  the  witness  to  let  it  for  him 

soon  as  he  could,  and  to  let  it  for  £16  a  year,  if  he  could  get 
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it.  This  witness  further  stated,  that  a  few  days  after- 
[•178]  wards  the  defendant,  Edward  Langley,  •called  on  him, 
and  inquired  if  he  had  let  the  ground  ;  and  that,  on  the 
witness  telling  him  that  he  had  not,  but  that  two  persons  had 
made  inquiry  about  it,  the  defendant  desired  the  witness  to  let 
the  land  as  soon  as  he  could,  and  if  he  could  not  get  £16  to  take 
less,  and  to  let  it  on  the  best  terms  he  could  make.  The  wit- 
ness then  deposed,  that,  in  pursuance  of  the  authority,  which  was 
given  to  him  by  the  defendant,  Langley,  he  entered  into  the  agree- 
ment with  the  plaintiffs.  That  the  agreement  was  drawn  up  by 
the  plaintiff,  Andrew  German,  and,  as  the  witness  could  not  write, 
it  was  signed  for  him  by  his  daughter,  Angelina  Beasley,  who 
frequently  assisted  him  in  his  business,  and  particularly  in  any 
writing  he  had  occasion  for. 

The  daughter  of  the  last  witness  corroborated  to  some  extent 
the  evidence  of  her  father.  She  also  proved  the  agreement  of  the 
16th  April,  1838,  and  stated  that  the  name  of  her  father  was  not 
actually  written  by  him,  but  was  written  by  her,  whilst  he  had 
hold  of  the  top  of  the  pen. 

There  was  some  evidence  also  on  the  part  of  the  plaintiffs  to 
show  that  the  defendant,  Langley,  had  at  times  expressed  his 
desire  to  perform  the  agreement  with  the  plaintiffs,  but  that  he 
had  been  persuaded  by  his  friends  to  enter  into  the  agreement 
with  the  defendant  Dimbar. 

Mr.  Swatiston  and  Mr.  Anderdpn,  for  the  plaintiffs,  contended, 
that  the  evidence  distinctly  proved  that  Beasley  was  authorized, 
as  the  agent  of  Langley,  to  enter  into  the  agreement  with  the 
plaintiffs,  and  that  Dunbar  was  aware  of  the  agreement  with  the 
plaintiffs  prior  to  the  time  when  the  agreement  between  Langley 
and  himself  was  entered  into. 

Mr.  Tead  and  Mr.  Didcinson^  for  the  defendant,  Langley. 
Mr.  Walker,  for  the  defendant,  Dunbar. 

[•179]        •The  Yice-Chancellor,  without  hearing  the  coim- 
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sel  for  the  defendants. — Supposing  the  authority  to  Beasley 
to  enter  into  the  agreement  with  the  plaintiffs  to  be  clearly 
proved,  it  does  not  follow  that  it  is  such  an  agreement  as  a 
court  of  equity  will  decree  to  be  specifically  performed.  The 
agreement  appears  to  have  been  signed  by  an  illiterate  per* 
son,  as  agent  for  the  defendant,  Langley,  and  to  have  been 
drawn  by  one  of  the  plaintiffs.  In  the  very  first  conversation 
which  takes  place  between  the  principal  and  the  agent  on  the  sub- 
ject of  the  letting  of  the  ground,  the  agent  states  to  the  principal 
that  if  so  short  a  term  as  thirty-one  years,  the  time  for  which 
the  principal  proposed  to  let  the  ground,  was  only  granted, 
houses  of  a  good  class  could  not  be  built.  It  is  clear  from  the 
evidence  of  Beasley  the  agent,  and,  indeed,  from  all  the  other  evi- 
dence, tliat  the  ground  was  intended  for  building  on.  Notwith- 
standing this,  the  agreement  does  not  contain  a  single  stipula- 
tion with  regard  to  building,  nor  any  covenant  to  build,  nor 
in  fact,  any  other  covenant  whatever.  It  is  unnecessary  there- 
fore to  decide  the  question  of  authority  or  no  authority.  It  is 
clear,  that  if  the  authority  were  ever  so  well  established,  yet,  ac- 
cording to  the  decisions  of  this  Court,  a  decree  ought  not  to  be 
made  for  a  specific  performance.[l]  The  defendant,  Langley, 
appears  to  have  brought  this  suit  on  himself  by  his  conduct ;  he 
cannot,  therefore,  have  any  costs.  The  defendant,  Dunbar,  will 
have  his  costs. 

The  bill  was  dismissed  without  costs,  as  to  the  defendant, 
Langley,  but  with  costs  to  the  defendant,  Dunbar. 

[l]  The  eawntial  tngredient.  mutuality,  was  wanting.    Pickering  y.  The  Bithop 
tfEfy,  9  Ya  4l  CoU.  C.  C.  367. 


180  OASES  IN  CHANCERY. 


1841.— Stwer  v.  Gnat  WaitMn  Railway  Company. 


[*180]    *Storer  V.  Great  Western  Railway  Company. 

1841 ;  Dec.  2nd. 

To  obtain  a  writ  of  teqneatration  nndor  the  9th  of  the  Oiden  of  Auguot,  1841,  tfie 
affidavit  mutt  itato  that  the  penoQaning  forth  the  writ  of  attachment  yerily  beUer- 
ed  that  the  defendant  wae  in  the  county,  not  rendeni  in  the  ooonty  into  which 
the  writ  waa  ivued. 


Mr.  Bazaloette  moved,  under  the  9th  of  the  Orders  of 
August,  1841,  for  a  writ  of  sequestration  against  two  defendants 
of  the  names  of  Gibbs  and  Gore ;  the  sheriff  having  returned 
non  est  inventus  as  to  each  of  the  defendants  to  an  attachment 
against  them  for  not  answering  the  bill.  In  the  affidavit  on 
which  this  motion  was  made,  it  was  stated,  that,  at  the  time  of 
ordering  the  attachment,  the  deponent  verily  believed  that  the 
defendants  were  residing  in  Middlesex. 

The  Tice-Ch  ancellor  was  of  opinion  that  the  affidavit  was 
insufficient,  the  language  of  the  9th  Order  being  "  in  the  county," 
and  not  "  resident  in  the  county." 

Motion  refused. 


1841 :  Dec.  9th. 

On  return  non  eat  incentuB  to  a  writ  of  attachment,  the  Court  will  order  a  aeijeant- 
at- 


Mr.  BcLZcdgette,  having  failed  in  his  former  motion,  this  day 
moved  for  a  serjeant-at-arms. 

Ordered. 


Haigh  v.  Dizon. 


1842 :  Jan.  I5th. 

To  rapport  a  notion  under  the  24th  of  the  Oiden  of  August,  1841,  for  leave  to  en- 
ter a  memorandum  of  lervice  of  a  copy  of  the  bill,  it  ii  neccMary  to  show  the  na- 
tore  of  the  rait,  and  the  mode  of  lerriee. 
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Mr.  Coll  YER,  for  the  plaintiff,  moved,  under  the  24th  of  the 
Orders  of  August,  1841,  for  leave  to  enter  a  memorandum  of 
service  of  a  copy  of  the  bill  on  one  of  the  defendants,  pursuant 
to  the  23rd  of  the  same  orders.  The  affidavit  stated  that  the 
deponent  had  served  the  defendant  with  a  copy  of  the  bill, 
omitting  to  state  that  he  had  personally  served  him. 

The  Vice-Chancellor. — To  support  a  motion  of  this  na- 
ture, it  is  necessary  to  show  at  least  two  things — ^the  nature  of 

the  suit,  and  the  mode  of  service. 

Motion  postponed. 


•Goodwin  v.  Bell.  [*181] 

1843:  Mareh3nL 

To  nippoit  a  motkm  under  the  34th  of  the  Orden  of  Anguit,  1841,  eome  eyidenoe 
■faonld  be  ghren  that  the  party  served  with  a  copy  of  the  bill  wu  not  an  infant 

Upon  a  motion  made  by  Mr.  Lovat  similar  to  that  in  the  fore- 
going case,  The  Vtce-Chancellor  held,  as  he  has  held  in  other 
cases,  that  some  evidence  should  be  given,  that  the  defendant, 
on  whom  the  copy  of  the  bill  was  served,  was  not  an  infant ; 
but  that  an  affidavit  as  to  information  and  belief  on  that  sub- 
ject was  sufficient. 


Lloyd  v.  Llotd. 


1842 :  Jan.  31et. 

In  a  suit  for  adminiatering  the  real  estate  of  a  testator,  the  devisees  of  the  real  es- 
tate, aobiect  to  a  power  of  sale  given  to  trosiees  by  the  will  for  the  purpose  of  pay- 
ing debts,  are  penons  against  whom  "  no  direct  relief  "  is  prayed,  within  the  mean- 
ing of  the  23id  of  the  Orders  of  August,  1841. 

The  bill  was  filed  by  creditors  for  the  administration  of  the 
estate  of  a  testator,  who  by  his  will,  after  charging  his  real  es- 
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tales  with  certain  annuities,  and  subject  thereto  devising  the 
same  in  strict  settlement,  gave  power  to  his  trustees  to  sell  such 
real  estates,  and  apply  the  proceeds  of  the  sale  in  satisfying  such 
part  of  his  debts  as  his  personal  estate  might  be  insufficient  to 
pay. 

The  trustees  having  only  a  power  to  sell,  and  not  an  estate  in 
the  lands,  the  annuitants  and  other  persons  interested  in  the 
real  estate  had  been  made  parties  to  the  suit,(a)  and  they  had 
been  served  with  copies  of  the  bill  instead  of  writs  of  subpcma, 
pursuant  to  the  23rd  of  the  Orders  of  August,  1841. 

Mr.  Amphlett  now  moved,  under  the  24th  of  those  Orders,  for 
leave  to  enter  a  memorandum  of  service  of  such  copies.  He  ob- 
served that  these  were  parties  against  whom  "no  direct  relief" 
was  sought  by  the  bill,  inasmuch  as  the  power  of  sale  wais  para- 
mount to  their  estate ;  and  that  the  only  reason  for 
[*182j  making  them  parties  was,  that  *they  might  have  an  op- 
portunity of  seeing  that  the  personal  assets  were  proper- 
ly administered — an  object  which  could  be  attained  as  well  by 
service  of  a  copy  of  the  bill  as  by  a  subpoena. 

The  Vice  -Chancellor. — There  will  be  great  difficulty,  in 
some  cases,  in  saying  to  what  parties  the  23rd  Order  applies. 
The  present  case,  however,  seems  to  come  within  it,  and  I  will 
therefore  make  the  order. 


The  evidence  consisted  of  an  affidavit  by  the  town  solicitor, 
that  he  had,  on  a  certain  day,  sent  by  post  to  the  solicitor  in  the 
country  three  true  copies  of  the  bill,  with  directions  to  have 
them  served  upon  the  defendants,  who  all  lived  in  North  Wales ; 
and  an  affidavit  by  the  clerk  of  the  county  solicitor,  to  prove 
that  the  same  were  received  by  post  on  the  following  day,  and 
were  personally  served  on  the  defendants. 

The  Registrar  objected,  that  the  copies  served  ought  to  have 

(a)  Turner  y.  Hyde,  5  Jurist,  1129. 
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been  office  copies,  and  that  it  had  been  so  decided  by  the  Mas- 
ter of  the  Rolls.  But  The  Vice-Chancellor  said,  that  it  was  not 
so  required  by  the  Orders,  and  that  the  above  affidavits  ap- 
peared to  him  to  be  sufficient. 


'BuBRiDGE  V,  Row.  [•183] 

1849:  JaiLieih,  36tlL 

By  a  fleUleoMiit,  execnied  upon  the  mftrriage  of  A.  with  B.,  the  dtaghter  of  W., 
trnsCs  were  declarad  of  twoseTeral  ■tuns  of  jCSOOO,  whereof  one  was  eccored  by  the 
bond  of  W.,  and  the  other  by  the  covenant  of  A.»  and  each  was  made  payable  to 
the  tJTisteee  of  the  eettJement  within  six  montlu  aller  the  death  of  the  settlor;  and, 
as  a  ftirther  security  for  payment  of  the  latter  sumi  A.  sssigned  to  the  trustees  cer- 
tain  policies  of  aararance,  which  he  had  effected  on  his  own  life,  to  the  value  ci  the 
principal  money  comprised  in  his  covenant    The  trusts  declared  of  the  former  sum 
were  for  B.  for  life,  for  her  separate  use,  and  after  hor  death  for  A.  for  life,  and 
after  the  death  of  both,  and  in  default  of  children  of  the  marriage,  for  the  benefit 
of  B.'s  estate.    The  trusts  of  the  latter  sum  were  for  B.  for  life,  and  after  her 
death,  failing  children  of  the  marriage,  for  the  executon,  administrators,  and  assigns 
of  A.     After  the  marriage  A.  became  bankrupt,  having  up  to  that  time  paid  the 
premiiims  on  the  policies  of  aasuiance.     Under  his  bankruptcy  the  trustees  proved 
for  the  value  of  his  covenant,  and  invested  the  dividend  received  under  that  proof 
in  the  purchase  of  £43\  consols.     At  the  same  time  W.  purchased  of  A.'s  assig- 
nees ail  A.'s  mterast  m  the  settlement,  and  took  from  them  an  assignment  of  that 
inteivsC    A.  afterwards  died :  whereupon  the  tmstees  received  the  produce  of  the 
poiJciea»  and  invested  it  in  J65992  Consols.     Ultimately,  W.  became  bankrupt,  and 
died : — Held,  that,  notwithstanding  that  the  interest  of  W.  in  the  trust  funds  did 
not  arise  from  the  settlement,  but  by  purchase  and  ainignment  from  A.*s  assignees, 
the  aasigDeesof  W.  could  take  no  interest  in  the  £5992  stock,  without  first  satisfy- 
mg  the  trusteee  of  the  settlement  what  was  due  to  them  in  respect  of  W.'s  bond  for 
£5000.     And  qutere,  whether,  notwithstanding  tlie  assignment  to  W.  of  A.*s  inte- 
rent  onder  the  settlement,  A.'s  assignees  had  not  a  right  to  recall  the  dividend 
which  produced  the  J&131  Consols? 
Feme  covert,  out  of  her  separate  income,  pays  the  premiums  on  certain  policies  of 
aasonnce,  which  by  a  settlement  made  previously  to  her  marriage,  were  assigned 
as  a  eoilateral  security  for  a  provision  settled  upon  her  under  that  instrument  by 
the  oovenant  of  her  husband  i^Held,  that,  upon  the  money  secured  by  the  policies 
becoming  payable,  she  was  entitled  to  a  Uen  on  the  policy  fund  for  the  amount  of 
the  premiums  so  paid. 

Vol.  I.  24 
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Tlie  Toluntary  payment  of  premiumf  on  a  policy  of  aanranoe  oonfon  on  tho  payer 
no  intereet  in  the  policy. 

Bt  an  indenture  of  settlement,  bearing  date  the  16th  Novem- 
ber, 1825,  and  made  between  Alderman  Winchester  and  Sarah 
his  daughter,  of  the  first  part,  William  Row,  the  younger,  of  the 
second  part,  and  Skinner  Row  and  Thomas  Briggs,of  the  third 
part,  reciting  that  a  marriage  was  intended  to  be  had  between 
the  said  William  Row  and  Sarah  Winchester,  and  that,  on  the 
treaty  for  the  same,  Alderman  Winchester  had  agreed  to  execute, 
and  had  since  executed,  to  the  said  Skinner  Row  and  Thomas 
Briggs,  a  bond  for  securing  to  them,  in  case  the  marriage  should 
take  effect,  payment  of  the  sum  of  £5000  within  six  calendar 
months  next  after  his  Alderman  Winchester's  decease,  with  inter- 
est from  the  time  of  the  marriage ;  and  reciting  that  William  Row 
had  agreed,  in  case  the  marriage  should  take  effect,  to  secure 
to  the  ^d  Skinner  Row  and  Thomas  Briggs,  their  executors, 
administrators,  or  assigns,  payment  of  a  sum  of  £5000  within 
six  calandar  months  next  after  the  decease  of  him  the  said 

William  Row,  and  to  assign  the  several  policies  of  insu- 
[*184j    ranee  thereinafter  mentioned,  *and  the  monies  thereby 

secured,  or  to  accrue  thereon,  upon  the  trusts  therein- 
after expressed :  it  was  witnessed  and  declared,  that,  in  case 
the  said  sum  of  £5000,  so  secured  by  the  said  bond  of  the  said 
Alderman  Winchester,  should  become  payable,  then  the  said 
trustees,  or  the  survivors  or  survivor  of  them,  or  the  executors, 
administrators,  or  assigns  of  such  survivor,  should  lay  out  and 
invest  the  same  in  their  or  his  names  or  name,  in  or  upon  real 
or  Government  securities,  and  stand  possessed  thereof,  and  of 
the  interest  in  the  mean  time  growing  due  thereon,  upon  trust, 
after  the  solemnization  of  the  said  intended  marriage,  to  permit, 
authorize,  and  empower  the  said  Sarah  Winchester,  and  hei 
assigns,  during  her  life,  to  receive  and  take  the  yearly  dividends, 
interest,  and  annual  proceeds  thereof,  to  and  for  her  and  their 
own  use,  and  not  subject  to  the  control,  debts,  or  engagements 
of  the  said  William  Row ;  tod  after  her  decease,  upon  tnist,  to 
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pennit  and  authorize  the  said  William  Row,  and  his  assigns,  to 
receive  the  dividends  and  interest  of  the  said  fund  during  his 
life ;  and  after  the  decease  of  the  survivor  of  them,  the  said 
Sarah  Winchester  and  William  Row,  upon  certain  trusts,  for 
the  henefit  of  the  children  (if  any)  of  the  marriage,  and  in  de- 
&ult  of  children  for  the  executors  or  next  of  kin  (according  to 
circumstances)  of  Sarah  Winchester.  And  by  the  s^me  inden- 
ture, William  Row,  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, covenanted  with  the  said  trustees,  their  heirs,  ex- 
ecutors, and  administrators,  that,  in  case  the  said  intended 
marriage  should  take  effect,  his  heirs,  executors,  or  administra- 
tors, would,  within  the  space  of  six  calendar  months  after  his 
decease,  pay  or  cause  to  be  paid  to  the  said  trustees,  or  the  sur- 
vivor of  them,  or  the  executors  or  administrators  of  such  survi- 
vor, the  sum  of  £5000  sterling,  upon  the  trusts  thereinafter  ex- 
pressed and  declared  concerning  the  same ;  and  after  reciting 
that  William  Row  had  ^effected  two  policies  of  assurance 
on  his  life  for  £3000  and  £2000,  and  describing  •those  [•IBS] 
policies ;  and  reciting  that  it  had  been  agreed,  that  those 
policies,  and  all  bonuses  and  accumulations  thereon,  should  be 
assigned  to  the  trustees  as  a  fund  or  security  in  aid  of  the  cove- 
nant thereinbefore  contained  for  payment  of  the  said  sum  of 
£5000  thereby  covenanted  to  be  paid,  and  all  and  every  other 
sam  or  sums  which  they  the  said  trustees,  or  the  survivor  of 
them,  might  pay  to  keep  the  same  policies  on  foot,  as  therein- 
after mentioned :  it  was  thereby  further  witnessed,  that,  in  pur- 
suance of  the  said  agreement,  and  in  consideration  of  the  said 
intended  marriage,  the  said  William  Row  did  bargain,  sell, 
assign,  transfer,  and  set  over  unto  the  said  trustees,  their  execu- 
tors, and  administrators,  the  said  two  several  instruments  or 
policies  of  insuran(5e  thereinbefore  mentioned,  and  the  said  two 
sums  of  £3000  and  £2000  thereby  secured,  and  all  bonuses  or 
accumulations  in  respect  thereof,  to  have,  hold,  receive,  take, 
and  enjoy  the  same,  unto  the  said  trustees,  their  executors  and 
administrators,  in  trust,  in  case  the  said  intended  marriage 
should  take  effect,  as  soon  as  conveniently  could  be  after  tho 
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decease  of  the  said  William  Row,  to  call  in  and  receive  the  said 
several  sums  of  £3000  and  £2000,  and  every  other  sum  of 
money  payable  by  virtue  of  the  same  policies  of  insurance,  and 
out  of  the  monies  so  to  be  received,  to  pay,  satisfy,  and  retain 
the  said  sum  of  £5000  thereinbefore  covenanted  to  be  paid  by 
the  said  William  Row,  or  so  much  thereof  as  should  not  have 
been  previously  paid  by  his  heirs,  executors,  or  administrators, 
pursuant  to  the  same  covenant ;  and  also  should  invest  the  said 
sum  of  £5000,  and  such  further  or  other  sums,  in  the  names  of 
the  trustees  in  the  parliamentary  stocks  or  public  funds,  or  at 
interest  upon  Goverment  or  real  securities,  and  stand  possessed 
of  and  interested  therein  upon  the  following  trusts,  that  is  to  say, 
upon  trust  to  permit  or  authorize  and  empower  the  said  Sarah 
Winchester,  and  her  assigns,  during  her  life,  to  receive  and  take 

the  interest,  dividends,  and  annual  produce  of  the  said 
['186]    sum  of  £5000,  and  all  and  every  other  *sum  or  suras 

that  should  or  might  be  received  under  or  by  virtue  of  the 
said  two  policies  of  insurance,  and  of  the  stocks,  funds,  or  secu- 
tities,  in  or  upon  which  the  same  should  be  invested,  in  the  same 
manner  as  was  thereinbefore  declared  respecting  the  dividends 
and  annual  produce  of  the  said  sum  of  £5000  secured  to  be 
payable  oh  the  decease  of  the  said  Alderman  Winchester;  and 
after  the  decease  of  the  said  Sarah  Winchester,  upon  certain 
trusts  for  the  benefit  of  the  children  of  the  marriage ;  and  in 
default  of  children,  in  trust  for  the  said  W.  Row,  his  executors, 
administrators,  and  assigns. 

The  settlement  contained  a  covenant  on  the  part  of  Row  to 
keep  the  policies  on  foot ;  and  it  was  provided,  that  in  case  Row 
should  at  any  time  thereafter  neglect  or  refuse  to  pay  the  annu- 
al premiums,  it  should  be  lawful  for,  but  not  compulsory  upon 
the  trustees,  at  the  request  in  writing  of  Row  and  his  wife,  to 
pay  the  annual  premiums  out  of  the  interest  of  the  £5000,  pay- 
able on  the  decease  of  Alderman  Winchester,  or  to  mortgage, 
charge,  or  sell  the  policies,  and  stand  possessed  of  the  produce 
upon  the  same  trusts  as  were  declared  of  the  £5000  thereby 
secured. 
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The  marriage  took  effect  soon  after  the  date  of  the  settle- 
ment. 

On  the  19th  of  October,  1828,  a  commission  of  bankrupt 
issued  against  W.  Row,  when,  in  pursuance  of  an  order  obtain- 
ed on  the  petition  of  the  trustees,  the  covenant  of  Row  to  pay 
the  £6000  was  valued  at  £1625,  and  the  trustees  proved  for  the 
same  accordingly..  Dividends  were  afterwards  received  on  this 
proof,  which  were  invested  in  the  purchase  of  431/.  19*.  9d. 
Consols,  in  the  names  of  the  trustees. 

Row  paid  the  premiums  due  on  the  policies  of  assurance  until 
his  bankruptcy.  For  some  years  after  that  period  they  were 
paid  by  Aldeiman  Winchester,  who  retained  the  amount  out  of 
interest  payable  from  him  to  his  daughter  on  the  £5000  bond, 
and  ultimately  they  were  paid  by  the  daughter  herself. 

*By  an  indenture  of  assignment,  bearing  date  the  5th  [*187] 
January,  1832,  and  made  between  the  assignees  of  Row, 
of  the  one  part,  emd  Alderman  Winchester,  of  the  other  part,  reci 
ting  the  before-mentioned  facts,  and  that  AldermanWinchester  had 
contracted  with  the  said  assignees  for  the  absolute  sale  to  him 
of  all  the  said  bankrupt's  interest,  reversion,  and  expectancy  of 
and  iii  the  said  sums  of  £5000  and  £5000  under  and  by  virtue  of 
the  said  indenture  of  settlement,  and  all  benefit  and  advantage 
thereof,  at  the  price  of  £100 :  it  was  witnessed,  that  in  pursu 
ance  of  the  said  agreement,  and  in  consideration  of  the  sum  of 
£100,  &c.,  the  said  assignees  bargained,  sold,  assigned,  transfer- 
red, and  set  over,  to  the  said  Alderman  Winchester,  his  execu- 
tors, administrators,  and  assigns,  all  the  reversion,  interest,  and 
expectancy  of  the  said  bankrupt  of  and  in  the  interest  of  the 
first  mentioned  sum  of  £5000,  so  secured  by  the  bond  of  the 
said  Henry  Winchester,  as  therein  was  mentioned,  and  which 
the  said  William  Row  would  have  been  entitled  to  receive  du- 
ring his  natural  life,  in  the  event  of  his  surviving  Sarah  his 
wife  ;  and  also  of  and  in  the  said  secondly  mentioned  sum  of 
£5000  so  secured  to  be  paid  to  the  trustees  under  the  said  therein 
recited  indenture  by  the  heirs,  executors,  and  administrators,  of 
the  said  bankrupt  within  six  calendar  months  next  after  his  de« 
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cease,  by  virtue  of  the  said  settlement,  and  which  had  been  so 
valued,  and  on  which  the  said  dividend  had  been  so  received 
and  invested  as  therein  mentioned  ;  and  all  his  right,  title,  and 
interest  of  and  to  the  same^and  every  part  thereof,  and  all  the 
accumulations  thereon  ;  to  have,  hold,  receive,  and  take  the  said 
reversion,  interest,  and  expectancy  of  and  in  the  said  several 
Slims  of  money  and  premises  therein  before  assigned  or  intend- 
ed so  to  be,  unto  the  said  Winchester,  his  executors,  administra- 
tors, and  assigns,  to  and  for  his  and  their  own  use  and  benefit, 
and  as  and  for  his  and  their  own  proper  monies  and  effects,  in 
as  full,  ample,  and  beneficial  manner  as  he  the  said  Wil- 
[*188]  liara  *Row,  his  executors,  administrators,  or  assigns,  by 
virtue  of  the  said  indenture  of  settlement,  might  have  held 
the  same  in  case  he  had  not  become  a  bankrupt 

Shortly  after  the  execution  of  this  assignment,  namely,  in 
March.  1832,  William  Row  died,  leaving  no  issue.  His  widow 
in  the  following  month,  maiTied  John  Burridge,  and  soon  after- 
wards went  with  her  husband  to  the  East  Indies.  No  settlement 
was  made  upon  this  marriage. 

Upon  the  death  of  William  Row,  the  trustees,  Skinner,  Row, 
and  Thomas  Briggs,  received  the  two  sums  of  JCSQOO  and  £2000 
secured  by  the  policies  of  assurance,  and  also  a  further  sum  of 
£279  as  a  bonus  thereon,  and  they,  with  the  privity  of  Alder- 
man Winchester,  invested  these  sums  in  the  purchase  of  a  sum 
of  6992/.  17*.  4rf.,  £3  per  cent.  Consolidated  Bank  Annuities, 
in  their  trustees'  joint  names. 

The  dividends  on  this  last-mentioned  stock,  and  also  on  the 
431/.  19*.  9d.  Consols,  were  regularly  paid  by  Briggs,  the  act- 
ing trustee  under  Row's  marriage  settlement,  to  Mr.  and  Mrs. 
Burridge  until  the  year  1835,  from  which  time  the  dividends 
were  allowed  to  accumulate. 

On  the  17th  of  February,  1838,  a  fiat  in  bankruptcy  issued 
against  Alderman  Winchester,  under  which  he  was  declared  a 
bankrupt.  In  the  following  month  Alderman  Winchester  died ; 
and  in  July  Mr.  and  Mrs.  Burridge  returned  from  India  and 
claimed  to  have  a  transfer  to  them  of  the  6992/.  17*.  id.  stock, 
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and  the  payment  of  the  dividends  remaining  in  the  hands  of 
Briggs.  This  was  refused  on  the  ground  that  Briggs,  who  was 
solicitor  under  the  fiat  against  Winchester,  and  also  Winches- 
ter's private  solicitor,  had  received  notice  from  Winchester's  as- 
signees not  to  make  such  transfer  or  payment. 

The  present  bill  was  filed  by  Mr.  and  Mrs.  Burridge  against 
the  trustees  of  Row's  marriage  settlement  and  the  assignees  of 
Winchester,  chafing  that  the  assignees  claimed  the  pro- 
duce of  the  policies  on  the  ground  that  Row's  'covenant    [*189] 
for  payment  of  £5000  had  been  satisfied  by  the  proof 
made  by  the  trustees  against  Row's  estate  under  his  bankruptcy, 
and  praying  a  declaration  that  the  plaintififs  were  entitled  either 
to  an  absolute  interest,  or  an  interest  for  the  life  of  John  Bur- 
ridge, in  the  sum  of  431/.  19^.  9d,  Consols,  and  also  in  the 
sum  of  5992/.  I7s.  4(2.  Consols,  the  produce  of  the  policies,  and 
might  be  paid  the  dividends  on  the  latter  sum  due  since  1835, 
and  might  be  repaid  the  amount  of  premiums  paid  by  Mrs. 
Burridge  on  the  policy  from  the  time  of  Row's  bankruptcy  until 
her  death. 

The  hearing  of  the  cause  having  commenced,  the  Vice-Chancel- 
/orobservedjthatRow'sassignees  were  not  before  the  Court;  and, 
although  they  bad  executed  an  assigiunent  to  Winchester  of  the 
bankrupt's  interest  in  the  trust  funds,  that  might  not  include 
every  interest  which  they  as  assignees  might  have  in  the  ques- 
tions before  the  Court  No  further  observation,  however,  was 
made  on  that  subject  in  the  course  of  this  day's  argument. 

Mr.  SimpkinsoHj  Mr.  Russell  and  Mr.  Wetherell,  for  the 
plaintiffs. — First,  the  sum  of  431/.  19*.  9d.  represents  the  corpus 
of  the  £5000  which  Row  covenanted  to  pay.  The  plaintiffs 
therefore,  are  entitled  to  the  dividends  of  that  sum  for  the  life  of 
Mrs.  Burridge. 

Secondly,  the  plaintiffs  have  a  right  to  have  the  sum  of  5992/. 
17s,  id.  Consols  applied  by  the  trustees  in  satisfactioi)  of  the 
bond  of  Alderman  Winchester.    It  is  alleged,  on  the  other  side, 
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that  Row's  covenant  being  satified  by  payment  of  the  4311. 195. 
9d.j  the  plaintiffs  have  no  further  claim  on  the  policy  fund  ;  and, 
therefore,  that  the  whole  of  that  fund  belongs  to  the  parties  who 
represent  Row's  interest,  that  is  to  say,  the  assignees  of  Win- 
chester. But  how  can  Winchester's  assignees  call  on  the  trus- 
tees of  this  fimd  to  pay  it  over  to  them,  without  first  satisfying 
the  trustees  the  amount  of  Winchester's  bond  ?  It  is 
[•190]  true  'that  Winchester  acquired  his  interest  in  the  poli- 
cy fund  by  an  act  subsequent  to  the  settlement,  and  not 
under  the  settlement  itself;  but  the  principles  of  Priddy  v. 
Rose,{a)  Woodyatt  v.  Cfresleyy{b)  and  Smith  v.  /SWti/A,(c)  will 
nevertheless  govern  this  case.  It  is  a  case  of  mutual  credit : 
Jeffs  V.  Wood,{d)  Ranking  v.  Bamard,{e)  Corshie  v.  Pree,{f) 
Besides,  the  policies  are  not  made  mere  securities,  but  are  the 
subject  of  the  settlement.  We  say  we  are  entitled  to  interest  on 
the  policy  fund  :  but,  whether  we  are  or  not,  we  are  entitled  to 
have  the  produce  applied  in  satisfaction  of  the  bond  and  interest, 
and  of  the  sums  which  we  have  paid  for  premiums.  The  per- 
sonal covenant  of  the  husband  was  only  a  collateral  guarantee 
that  the  sum  should  at  least  be  £5000.  [The  Vice-Chanceihr, 
In  Smith  V.  Smith  it  was  held,  that  the  trustees  might  retain 
the  dividends  to  make  good  the  debt.  That  is  different  from 
selling  the  whole  interest.]  The  circumstance  of  the  interest 
being  reversionary  ought  not  to  make  a  difference. 

Mr.  Rogers,  Mr.  Briggs  and  Mr.  BourdiUanj  for  the  trustees. 

Mr.  Cooper  and  Mr.  Walfordj  for  the  assignees  of  Winches- 
ter.— ^When  the  policies  were  assigned  to  the  trustees,  no  notice 
was  given  at  the  offices,  and,  therefore,  on  the  bankruptcy  of 
Row,  the  policies  were  in  his  order  and  disposition.  [  The  Vice- 
Chancellor. — ^You  do  not  make  that  case  by  your  answer.  Be- 
sides, is  it  certain  that  that  doctrine  applies  to  the  case  of  policy 

(a)  3  Mer.  86.  (rf)  2  P.  W.  128. 

(ft)  8  Sim.  180.  (e)  5  Madd.  32. 

{€)  1  Yo.  &  C.  338.  (/)  Craig  k.  Ph.  64. 
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holders  who  are  partners  with  the  assurers  1(a)  At  all  events, 
on  the  proof  made  under  Row's  bankruptcy,  the  policy  fund  was 
withdrawn  from  the  settlement,  and  became  vested  in 
*Row's  assignees,  and  afterwards  in  Winchester.  But  [*191] 
to  what  extent  was  that  fund  ever  subject  to  the  trusts 
of  the  settlement  ?  Only  so  far  as  it  was  properly  dealt  with  by 
the  trustees.  No  dealing  wth  the  premiums  by  Alderman. 
Winchester  or  his  daughter  would  subject  that  fund  to  the 
trusts.  The  trustees,  in  certain  events,  had  a  right  to  pay  the 
premiums  or  sell  the  policies ;  but  here  no  authority  for  that  pur- 
pose was  ever  given,  pursuant  to  the  terms  of  the  settlement 
Suppose,  then,  the  policies,  under  such  circumstances,  had  been 
sold  to  a  stranger,  could  it  have  been  contended  that  they  were 
liable  to  the  trusts  of  the  settlement?  If  not,  the  accident- 
al circumstance  of  their  being  sold  to  Alderman  Winchester  can 
make  no  difference.  In  the  cases  which  have  been  cited,  the 
claims  which  were  set  off  against  each  other  arose  out  of  the 
same  settlement,  which  is  not  the  case  here.  The  mere  circum- 
stance, it  b  submitted,  of  Winchester's  paying  the  premiums 
would  entitle  him  to  the  fund.  Upon  the  bankruptcy  of  Row, 
there  were  no  funds  to  keep  up  the  premiums,  and  the  trusts 
wexe  at  an  end.  Subject  to  any  arrangement  between  himself 
and  his  daughter,  it  was  a  clear  and  distinct  purchase  by  Alder* 
man  Winchester. 

Thb  Tice-Chancellor. — Prom  whatever  motive  Alderman 
Winchester  paid  these  premiums,  if  they  were  not  paid  by  means 
of  any  contract  with  the  trustees  or  with  Mr.  Burridge  or  his 
wife,  the  consequence  of  those  payments  would  not  be  the  ac- 
quisition of  the  property  in  the  pcdicies  by  Alderman  Winches- 
ter. Nothing  that  has  been  stated  to  me  has  had  the  effect  of 
persuading  me  that,  without  any  contract  for  that  purpose,  the 
mere  &ct  of  making  payments  of  the  premiums,  however  neces^ 
saiy  that  might  be  for  the  preservation  of  the  property,  would 

(m)  See  Faikener  t.  Com,  1  Bro.  C.  G.  135 ;  WiUutmt  ▼.  Thorpt  2  Sim.  9&7; 
Es  fmrte  C^ltnUe,  Mont.  100. 
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give  the  party  making  those  payments  a  title  to  the  property. 

I  am  not  aware  that  there  is  any  authority  or  principle 
[*192]    in  ^support  of  any  such  proposition.    I  must,  therefore, 

hold,  that  Mrs.  Burridge's  life  interest  in  the  policy  fund 
exists  in  her,  not  affected  in  any  way  by  what  has  been  done, 
except  to  this  extent, — that  if  there  be  any  dispute  whether  or 
not  Alderman  Winchester  was  repaid  the  amount  of  the  pre- 
miums by  means  of  the  detention  of  the  income  which  he  was 
liable  to  pay  to  Mrs.  Burridge,  there  must  be  an  inquiry  on  that 
point.  [It  was  here  stated  at  the  bar  that  he  was  repaid.]  Then 
that  fact  must  appear  on  the  decree. 

It  then  remains  to  consider  the  title  of  Mrs.  Burridge  to  eom* 
pensation,  or  indemnity,  in  respect  of  the  payments  which  she 
has  made,  and  which  her  husband's  estate  was  liable  to  make. 
It  is,  as  I  understand,  proved  in  the  cause,  that  Mrs.  Burridge^ 
out  of  her  income,  or  by  means  of  deductions  out  of  her  income, 
has  actually  paid  the  premiums,  to  a  certain  extent,  on  the  policies 
which  his  estate  was  liaUe  to  pay.  I  must,  therefore,  declare,that 
the  plaintiff,  Mr.  Burridge,  in  right  of  his  wife,  has^  in  respect  of 
the  sums  charged  against  her  for  these  premiums,  a  lien  upon  Row's 
interest  imder  the  settlement,  whether  it  has  been  assigned  or  not 
to  Alderman  Winchester.[l]  Whether  those  sums  would  cany 
interest  may  be  a  question.  If  I  were  to  decide  Ae  question 
no\w^  I  should  decide  that  these  premiums  bear  simple  interest 
at  JE4  per  cent.  [The  defendants'  counsel  said  they  would  not 
press  this  point.] 

[1]  Upon  B  tale  of  landi  which  were  subject  to  an  annuity,  the  vendor  cot^nanted 
that  certain  other  lands  should  be  an  indemnity  agaiiMt  the  annuity.  He  afterwanb, 
<m  his  marriage,  settled  the  indemnity  lands  upon  himself  ftr  life  with  lemMnden 
orer ;  and  oorenanted  that  the  settled  lands  were  free  from  incumbrancea.  The  ten- 
ant for  life  hayingr  salfered  the  annuity  to  run  in  arrear,  the  arreazB  were  raised  by  a 
sale  of  part  of  the  settled  lands.  It  was  held  that  the  remainderman  had  an  equity 
against  the  tenant  for  life,  and  against  his  assignee  under  the  msohrent  act,  to  be  re- 
couped the  arrean  so  leTied,  out  of  the  prodoee  of  the  life  estate.  The  docMm  WW 
not  plaeed  on  the  ground  of  contract,  but  of  an  equity  independent  of  oontiMt  CmU 
fp  I  Jones  ib  La  Touefae,  455. 
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Then  there  is  another  question,  (treating  it  as  unaffected  by 
any  thing  which  has  taken  place  in  Winchester's  bankruptcy,) 
namely,  the  question  of  set-off.  Having  regard  to  the  rights  and 
liabilities  of  the  parties  inunediately  before  the  bankruptcy  of 
Winchester,  I  think  there  is  a  right  on  the  part  of  the  plaintiffs 
to  say,  that  the  interest  belonging  to  Row's  estate,  which  Mr. 
Winchester  had  purchased,  shall  not  be  taken  from  them  with- 
out making  good  Winchester's  obligations;  although 
the  liability  does  not  stand  'exactly  on  the  same  footing  {*193] 
as  in  the  three  cases  of  Priddy  v.  Rose,  Woodjfott  v. 
Chredey,  and  Smith  v.  Smith.  I  view  the  policy  fund  as  stan- 
ding rightly  in  the  names  of  the  trustees  now  before  the  Court 
If  Winchester  had  not  become  bankrupt,  and  after  his  death 
his  executors  had  applied  to  the  trustees  for  a  transfer  of  the 
policy  fund  and  interest  on  the  policies,  the  trustees  would  have 
had  a  righ^  to  say, — '<  True,  we  owe  you  this,  but  you  owe  us 
a  sum  on  your  bond ;  therefore,  let  an  account  be  stated  between 
lis."  If  that  were  the  state  of  the  rights  of  the  parties  at  that 
time,  the  bankruptcy  of  Winchester  would  make  no  difference ; 
but,  according  to  the  extensive  meaning  which  has  been  applied 
by  the  authorities  to  that  expression,  there  was  a  mutual  credit 
between  the  parties.  There  was  a  right  of  retainer,  set  off,  or 
lien, — call  it  what  you  will, — in  favour  of  the  plaintiffs  against 
Windiester's  estate.  I  am  not,  however,  prepared  to  say  that  I 
can  give  effect  to  that  lien  now ;  but  it  may  be  convenient  that 
I  should  declare  it,  for  thea  the  effect  of  it  may  be  obtained  in 
Mrs.  Burridge's  lifetime;  inasmuch  as  the  assignees  of  Mr. 
Winchester  may  think  fit  to  sell  the  reversionary  interest  in  the 
policies ;  and  if  they  take  that  course,  they  must  do  so  subject 
to  that  right  which  I  think  I  am  justified  in  now  declaring  to 
be  in  the  plaintiffs. 

On  a  subsequent  day,  on  the  cause  being  again  mentioned, 
HheVke-Chancellor  repeated  the  doubt  which  he  had  before  ex- 
pressed, as  to  the  effect  of  the  deed  of  assignment  on  the  rights 
of  Row's  assignees ;  his  Honor  being  of  opinion  that  it  was  a 
questioa  whether,  notwithstanding  that  instrument,  those  assig- 
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tates  with  certain  annuities,  and  subject  thereto  devising  the 
same  in  strict  settlement,  gave  power  to  his  trustees  to  sell  such 
real  estates,  and  apply  the  proceeds  of  the  sale  in  satisfying  such 
part  of  his  debts  as  his  personal  estate  might  be  insufficient  to 
pay. 

The  trustees  having  only  a  power  to  sell,  and  not  an  estate  in 
the  lands,  the  annuitants  and  other  persons  interested  in  the 
real  estate  had  been  made  parties  to  the  suit,(a)  and  they  had 
been  served  with  copies  of  the  bill  instead  of  writs  of  subpasiuiy 
pursuant  to  the  23rd  of  the  Orders  of  August,  1841. 

Mr.  Amphlett  now  moved,  under  the  24th  of  those  Orders,  for 
leave  to  enter  a  memorandum  of  service  of  such  copies.  He  ob- 
served that  these  were  parties  against  whom  "no  direct  relief 
was  sought  by  the  bill,  inasmuch  as  the  power  of  sale  was  para- 
mount to  their  estate ;  and  that  the  only  reason  for 
[*182J  making  them  parties  was,  that  *they  might  have  an  op- 
portunity of  seeing  that  the  personal  assets  were  proper- 
ly administered — an  object  which  could  be  attained  as  well  by 
service  of  a  copy  of  the  bill  as  by  a  subpoBna. 

The  Vice-Chancellor. — There  will  be  great  difficulty,  in 
some  cases,  in  saying  to  what  parties  the  23rd  Order  applies. 
The  present  case,  however,  seems  to  come  within  it,  and  I  will 
therefore  make  the  order. 

The  evidence  consisted  of  an  affidavit  by  the  town  solicitor, 
that  he  had,  on  a  certain  day,  sent  by  post  to  the  solicitor  in  the 
country  three  true  copies  of  the  bill,  with  directions  to  have 
them  served  upon  the  defendants,  who  all  lived  in  North  Wales ; 
and  an  affidavit  by  the  clerk  of  the  county  solicitor,  to  prove 
that  the  same  were  received  by  post  on  the  following  day,  and 
were  personally  served  on  the  defendants. 

The  Registrar  objected,  that  the  copies  served  ought  to  have 

(a)  Turner  v.  Hyde,  5  Jurist,  1129. 
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been  office  copies,  and  that  it  had  been  so  decided  by  the  Mas- 
ter of  the  Rolls.  But  7%^  Vice- Chancellor  said,  that  it  was  not 
80  required  by  the  Orders,  and  that  the  above  affidavits  ap- 
peared to  him  to  be  sufficient. 


*BuRRiDGE  V.  Row.  [*183] 

1849:  Jan.l8ih,  26tli. 

By  a  Mttlement,  executed  upon  the  marriage  of  A.  with  B.,  the  daughter  of  W., 
tnutf  were  declared  of  two  several  snmB  of  £5000,  whereof  one  waa  sccored  hy  the 
bond  of  W.,  and  the  other  hy  the  covenant  of  A.,  and  each  was  made  payable  to 
the  trustees  of  the  settlement  within  six  months  after  the  death  of  the  settlor;  and, 
Bs  a  further  secnrity  for  payment  of  the  latter  sum,  A.  assigned  to  the  trustees  cer- 
tain policies  of  assurance,  which  he  had  efiected  ou  his  own  life,  to  the  value  of  the 
principal  money  comprised  in  his  covenant    The  trusts  declared  of  the  former  sum 
were  for  B.  for  life,  for  her  separate  use,  aud  after  hor  death  for  A.  for  life,  and 
after  the  death  of  hoth,  and  in  default  of  children  of  the  marriage,  for  the  benefit 
of  B.*8  estate.    The  trusts  of  the  latter  sum  were  for  B.  for  life,  and  after  her 
death,  failing  children  of  the  marriage,  for  the  executors,  administrators,  aiid  assigns 
of  A.     After  the  marriage  A.  became  bankrupt,  having  up  to  that  time  paid  the 
premiums  on  the  policies  of  assurance.     Under  his  bankruptcy  the  trustees  proved 
for  the  value  of  his  covenant,  and  invested  the  dividend  received  under  that  proof 
iu  the  purchase  of  £431  consols.    At  the  same  time  W.  purchased  of  A.'s  assig- 
aeea  all  A.'s  mterest  m  the  settlement,  and  took  from  them  an  assignment  of  that 
interest.     A.  afterwards  died :  whereupon  the  trustees  received  the  produce  of  the 
policies,  and  invested  it  in  £5992  Consols.    Ultimately,  W.  became  bankrupt,  and 
died:—Held,  that,  notwithstanding  that  the  interest  of  W.  in  the  trust  funds  did 
not  arise  from  the  settlement,  hut  by  purchase  and  sssignment  from  A.'s  assignees, 
the  aflsignees  of  W.  could  take  no  mterest  in  the  £5992  stock,  without  first  satisfy- 
ing  the  trustees  of  the  settlement  what  was  due  to  them  in  respect  of  W.*s  bond  for 
£5000.     Aud  qu4Bre,  whether,  notwithstanding  tlie  assignment  to  W.  of  A.'s  inte- 
rest under  the  settlement,  A.'s  assignees  had  not  a  right  to  recall  the  dividend 
which  produced  the  £431  Consols? 
Feme  corert,  out  of  her  separate  income,  pays  the  premiums  on  certain  policies  of 
asorance,  which  by  a  settlement  made  previously  to  her  marriage,  were  assigned 
as  a  collateral  security  for  a  provision  eetUed  upon  her  under  that  instrument  hy 
the  corenant  of  her  husband :— /feW,  that,  upon  the  money  secured  by  the  policies 
becoming  payable,  she  was  entitled  to  a  Uea  on  the  policy  fund  for  the  amount  of 
the  premiums  so  paid. 

Vot.  I.  24 
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Tht  ToIunUiy  payment  of  pranuuiXM  on  a  policy  of  aaoranee  oonfeia  on  the  payer 
no  intereet  in  the  policy. 

Bt  an  indenture  of  settlement,  bearing  date  the  16th  Novem- 
ber,  1825,  and  made  between  Alderman  Winchester  and  Sarah 
his  daughter,  of  the  first  part,  William  Row,  the  younger,  of  the 
second  part,  and  Skinner  Row  and  Thomas  Briggs,of  the  third 
part,  reciting  that  a  marriage  was  intended  to  be  had  between 
the  said  William  Row  and  Sarah  Winchester,  and  that,  on  the 
treaty  for  the  same,  Alderman  Winchester  had  agreed  to  execute, 
and  had  since  executed,  to  the  said  Skinner  Row  and  Thomas 
Briggs,  a  bond  for  securing  to  them,  in  case  the  marriage  should 
take  effect,  payment  of  the  sum  of  £5000  within  six  calendar 
months  next  after  his  Alderman  Winchester's  decease,  with  inter- 
est from  the  time  of  the  marriage ;  and  reciting  that  William  Row 
had  agreed,  in  case  the  marriage  should  take  effect,  to  secure 
to  the  ^aid  Skinner  Row  and  Thomas  Briggs,  their  executors, 
administrators,  or  assigns,  payment  of  a  sum  of  £5000  within 
six  calandar  months  next  after  the  decease  of  him  the  said 

William  Row,  and  to  assign  the  several  policies  of  insu- 
[*184]    ranee  thereinafter  mentioned,  *and  the  monies  thereby 

secured,  or  to  accrue  thereon,  upon  the  trusts  therein- 
after expressed :  it  was  witnessed  and  declared,  that,  in  case 
the  said  sum  of  £5000,  so  secured  by  the  said  bond  of  the  said 
Alderman  Winchester,  should  become  payable,  then  the  said 
trustees,  or  the  survivors  or  survivor  of  them,  or  the  executors, 
administrators,  or  assigns  of  such  survivor,  should  lay  out  and 
invest  the  same  in  their  or  his  names  or  name,  in  or  upon  real 
or  Government  securities,  and  stand  possessed  thereof,  and  of 
the  interest  in  the  mean  time  growing  due  thereon,  upon  trust, 
after  the  solemnization  of  the  said  intended  marriage,  to  permil, 
authorize,  and  empower  the  said  Sarah  Winchester,  and  hei 
assigns,  during  her  life,  to  receive  and  take  the  yearly  dividends, 
mterest,  and  annual  proceeds  thereof,  to  and  for  her  and  their 
own  use,  and  not  subject  to  the  control,  debts,  or  engagements 
of  the  said  William  Row ;  !ind  after  her  decease,  upon  trust,  to 
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permit  and  authorize  the  said  William  Row,  and  his  assigns,  to 
receive  the  dividends  and  interest  of  the  said  fund  during  his 
life ;  and  after  the  decease  of  the  survivor  of  them,  the  said 
Sarah  Winchester  and  William  Row,  upon  certain  trusts,  for 
the  benefit  of  the  children  (if  any)  of  the  marriage,  and  in  de- 
fault of  children  for  the  executors  or  next  of  kin  (according  to 
circumstances)  of  Sarah  Winchester.  And  by  the  s^me  inden- 
ture, William  Row,  for  himself,  his  heirs,  executors,  and  ad- 
ministrators, covenanted  with  the  said  trustees,  their  heirs,  ex- 
ecutors, and  administrators,  that,  in  case  the  said  intended 
marriage  should  take  effect,  his  heirs,  executors,  or  administra- 
tors, would,  within  the  space  of  six  calendar  months  after  his 
decease,  pay  or  cause  to  be  paid  to  the  said  trustees,  or  the  sur- 
vivor of  them,  or  the  executors  or  administrators  of  such  survi- 
vor, the  sum  of  £5000  sterling,  upon  the  trusts  thereinafter  ex- 
pressed and  declared  concerning  the  same ;  and  after  reciting 
that  William  Row  had  effected  two  policies  of  assurance 
on  his  life  for  £3000  and  £2000,  and  describing  "those  ["ISS] 
policies ;  and  reciting  that  it  had  been  agreed,  that  those 
policies,  and  all  bonuses  and  accumulations  thereon,  should  be 
assigned  to  the  trustees  as  a  fund  or  security  in  aid  of  the  cove- 
nant thereinbefore  contained  for  payment  of  the  said  sum  of 
£5000  thereby  covenanted  to  be  paid,  and  all  and  every  other 
sum  or  sums  which  they  the  said  trustees,  or  the  survivor  of 
them,  might  pay  to  keep  the  same  policies  on  foot,  as  therein- 
after mentioned :  it  was  thereby  further  witnessed,  that,  in  pur- 
suance of  the  said  agreement,  and  in  consideration  of  the  said 
intended  marriage,  the  said  William  Row  did  bargain,  sell, 
assign,  transfer,  and  set  over  unto  the  said  trustees,  their  execu- 
tors, and  administrators,  the  said  two  several  instruments  or 
policies  of  insuran<5e  thereinbefore  mentioned,  and  the  said  two 
sums  of  £3000  and  £2000  thereby  secured,  and  all  bonuses  or 
accumulations  in  respect  thereof,  to  have,  hold,  receive,  take, 
and  enjoy  the  same,  unto  the  said  trustees,  their  executors  and 
administrators,  in  trust,  in  case  the  said  intended  marriage 
should  take  effect,  as  soon  as  conveniently  could  be  after  the 
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decease  of  the  said  William  Row,  to  call  in  and  receive  the  said 
several  sums  of  £3000  and  £2000,  and  every  other  sum  of 
money  payable  by  virtue  of  the  same  policies  of  insurance,  and 
out  of  the  monies  so  to  be  received,  to  pay,  satisfy,  and  retain 
the  said  sum  of  £5000  thereinbefore  covenanted  to  be  paid  by 
the  said  William  Row,  or  so  much  thereof  as  should  not  have 
been  previously  paid  by  his  heirs,  executors,  or  administrators, 
pursuant  to  the  same  covenant ;  and  also  should  invest  the  said 
sum  of  £6000,  and  such  further  or  other  sums,  in  the  names  of 
the  trustees  in  the  parliamentary  stocks  or  public  funds,  or  at 
interest  upon  Goverment  or  real  securities,  and  stand  possessed 
of  and  interested  therein  upon  the  following  trusts,  that  is  to  say, 
upon  trust  to  permit  or  authorize  and  empower  the  said  Sarah 
Winchester,  and  her  assigns,  during  her  life,  to  receive  and  take 

the  interest,  dividends,  and  annual  produce  of  the  said 
['^ISG]    sum  of  £5000,  and  all  and  every  other  *sum  or  sums 

that  should  or  might  be  received  under  or  by  virtue  of  the 
said  two  policies  of  insurance,  and  of  the  stocks,  funds,  or  secu- 
tities,  in  or  upon  which  the  same  should  be  invested,  in  the  same 
manner  as  was  thereinbefore  declared  respecting  the  dividends 
and  annual  produce  of  the  said  sum  of  £5000  secured  to  be 
payable  oh  the  decease  of  the  said  Alderman  Winchester ;  and 
after  the  decease  of  the  said  Sarah  Winchester,  upon  certain 
trusts  for  the  benefit  of  the  children  of  the  marriage ;  and  in 
default  of  children,  in  tnist  for  the  said  W.  Row,  his  executors, 
administrators,  and  assigns. 

The  settlement  contained  a  covenant  on  the  part  of  Row  to 
keep  the  policies  on  foot ;  and  it  was  provided,  that  in  case  Row 
should  at  any  time  thereafter  neglect  or  refuse  to  pay  the  annu- 
al premiums,  it  should  be  lawful  for,  but  not  compulsory  upon 
the  trustees,  at  the  request  in  writing  of  Row  and  his  wife,  to 
pay  the  annual  premiums  out  of  the  interest  of  the  £5000,  pay- 
able on  the  decease  of  Alderman  Winchester,  or  to  mortgage, 
charge,  or  sell  the  policies,  and  stand  possessed  of  the  produce 
upon  the  same  trusts  as  were  declared  of  the  £5000  thereby 
secured. 
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The  marriage  took  effect  soon  after  the  date  of  the  settle- 
ment. 

On  the  19th  of  October,  1828,  a  commission  of  bankrupt 
issued  against  W.  Row,  when,  in  pursuance  of  an  order  obtain- 
ed on  the  petition  of  the  trustees,  the  covenant  of  Row  to  pay 
the  £5000  was  valued  at  £1625,  and  the  trustees  proved  for  the 
same  accordingly..  Dividends  were  afterwards  received  on  this 
prooi^  which  were  invested  in  the  purchase  of  431/.  19s,  9d. 
Consols,  in  the  names  of  the  trustees. 

Row  paid  the  premiums  due  on  the  policies  of  assurance  mitil 
his  bankruptcy.  For  some  years  after  that  period  they  were 
paid  by  Alderman  Winchester,  who  retained  the  amount  out  of 
interest  payable  from  him  to  his  daughter  on  the  £5000  bond, 
and  ultimately  they  were  paid  by  the  daughter  herself. 

*By  an  indenture  of  assignment,  bearing  date  the  5th  [*187] 
January,  1832,  and  made  between  the  assignees  of  Row, 
of  the  one  part,  and  Alderman  Winchester,  of  the  other  part,  reci 
ting  the  before-men  tioned  facts,  and  that  Alderman  Winches  ter  had 
contracted  with  the  said  assignees  for  the  absolute  sale  to  him 
of  all  the  said  bankrupt's  interest,  reversion,  and  expectancy  of 
and  iii  the  said  sums  of  £5000  and  £5000  under  and  by  virtue  of 
the  said  indenture  of  settlement,  and  all  benefit  and  advantage 
tliereof,  at  the  price  of  £100 :  it  was  witnessed,  that  in  pursu 
ance  of  the  said  agreement,  and  in  consideration  of  the  sum  of 
£100,  &€.,  the  said  assignees  bargained,  sold,  assigned,  transfer- 
red, and  set  over,  to  the  said  Alderman  Winchester,  his  execu- 
tors, administrators,  and  assigns,  all  the  reversion,  interest,  and 
expectancy  of  the  said  bankrupt  of  and  in  the  interest  of  the 
first  mentioned  sum  of  £5000,  so  secured  by  the  bond  of  the 
said  Henry  Winchester,  as  therein  was  mentioned,  and  which 
the  said  William  Row  would  have  been  entitled  to  receive  du- 
ring his  natural  life,  in  the  event  of  his  surviving  Sarah  his 
Avife ;  and  also  of  and  in  the  said  secondly  mentioned  sum  of 
£5000  so  secured  to  be  paid  to  the  trustees  under  the  said  therein 
recited  indenture  by  the  heirs,  executors,  and  administrators,  of 
the  said  bankrupt  within  six  calendar  months  next  after  his  de« 
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■    HV^V^ 

The  injunction  must  therefore  be  continued.  No  account  is  to 
be  taken,  as  the  plaintiff,  by  his  counsel  at  the  bar,  has  waived 
it,  and  the  defendant  must  pay  all  the  costs  of  the  suit  in  this 
Court ;  but  I  shall  not  give  any  direction  as  to  the  costs  of  the 
action.[lJ 

[1]  In  a  later  caae,  which  waa  abo  acase  ofinTaikm  of  copyri^,  it  waa  held  that 
a  plaintiff  who  ia  entitled  to  bare  an  aeooant  taken  of  ptofila  onlawfbny  made  by  the 
defendant,  ia  not  bound  to  accept  the  atatement  of  the  aoeoont  on  affidant  ioitead  of 
•nawer,  but  may  caU  for  an  answer  from  the  defendant,  without  thentfiae  daentitlinf 
himaelftothecortsinicqiect  of  the  annrer,  though  he  afterwaida  wairedtheac. 
count  Wigram,  V.  C.  "  With  regard  to  the  coata  mcurred  aub^quently  to  the  defen. 
danfa  offer,  the  observation*  of  Lord  Cottenham  hi  Mmington  V;  fbx,  (3  Myl.  & 
Cr.  338.)  are  unportant.  The  parties  there  were  perfectly  nnconocioaa  that  they 
had  committed  a  wrong  by  the  nae  of  another  man's  maA ;  and  Lord  Cottenham, 
•Aer  saying  that  the  plaintiA  were  enUfled  to  their  decree,  adds,  that  tbia  alMraet 
nght  rf  the  plamtiff  was  not  the  only  tight  he  had  to  guard ;  there  waa  «>other  ob- 
ject which  the  court  must  keep  h,  ™w-lhat  of  repressing  nmieceaany  litigation, 
mid  of  keeping  ht.gat.on  withm  the  bound,  which  are  e»ential  to  the  ertabWiment 
«jd  vmd»at»n  of  the  right,  of  the  parties.  If  a  plaintiff,  immediatrfy  after  a  «.H  i. 
eammenoed,  moBired.  and  may  obtain  aU  he  ~ek.,  and  rtU  think,  preper  to  go  on 
wrth  ha  suit,  the  court  may  giw  him  hi.  d«,ree.  but  will  not  giye  him  iho  eort.  of 

ment  «  M.lhngton  r  Fox.  Urd  Cottenham  had  not  hi.  attention  called  to  thrfect 
t^  the  expense  of  filing  the  bill  had  been  mcurred  before  the  plaintiS  received  the 
letter  offering  compensation,  and  he  certamly  fortifies  his  judgment  by  -vine  that 
fl^  drfendanta  i.  that  case  were  mnocent  parties,  having  c^mi  tbi  wr^i^ 
rently  wh«,h  c«mot  be  eaid  of  Dr.  G.  in  this  case ;  but  I  think  I  «n  jortZ^  ft^ 

to^T r^  f  """  ' '"■•"'^'  -^  '•  P'« •"  ^ •  PWntiff is «tiuS 
t^dJ,e^«nt.ff.efc«»,heofier,this  Coun  wiU  refuse  the  plainSff  hi.  sab™* 

noa,  and  no  question  remains  but  thai  nf  «h.  .w--    ^u   ^  ^  wo*, 

plaintiff  .0  go  on  mcurriJZ^„^^     ,  «-^  the  CWt  would  ««  p«„Ut  th. 
low  Mv  ««..  _!_  .  '^  I  •«  Of  opinion  that  r  oiight  not  to  al. 

P-tiea.arjra^tak^^/'^'^''*''"^''^*^*  *»*»*«*«»« 

«»«^ofthe«S».^r^;:''T"*»r'^'*^'^^ 

J  iiwinioiy  depend  upon  the  erent  of  a  cause,  but  ro^t  i&  « 
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Tettatiiz  beqaeathed  a  legacy  to  ber  ezeeaten,  to  be  settled  by  them,  ao  that  the 
interest  might  be  yearly  paid  to  the  poor  of  the  parish  of  O.  i—Held,  that  it  waa 
a  misapplication  of  the  legacy  to  give  it  to  the  funds  of  a  charity  which  extended 
orer  other  parishes  besides  that  of  O.,  and  which  was  regulated  by  a  deed  giving 
absolute  contronl  over  the  legacy  to  the  directon  of  and  subscribeni  to  the  charity. 

Scheme  directed  without  a  reference. 

This  was  an  information  filed  by  the  Attorney-General,  at 
the  relation  of  the  vicar  and  churchwardens  of  the  parish  of 
Ormskirk,  for  the  purpose  of  obtaining  an  account  of  the  princi- 
pal and  interest  due  on  a  certain  charitable  legacy  bequeathed 
by  the  will  of  Mrs.  Catharine  Brandreth ;  and  to  have  proper 
persons  appointed  trustees  of  the  charity,  and  a  scheme  for  the 
distribution  of  the  fund  among  the  poor  o£  the  parish  of  Orms- 
kirk, according  to  the  direction  of  the  will.  The  testatrix  by 
her  will,  dated  in  March,  ISST,  gave  and  bequeathed  to  the  poor 
of  the  above-mentioned  paiish  the  sum  of  £200,  to  be  settled  by 
her  executors  so  that  the  interest  might  be  paid  to  them  yearly. 

At  the  time  of  the  decease  of  the  testatrix,  there  existed  in  the 
parish  of  Ormskirk  a  dispensary,  supported  by  voluntary  contri- 
bution, for  the  purpose  of  affording,  free  of  expense,  to  the  poor 
of  that  parish,  and  also  of  the  adjoining  parishes,  medicines  and 
medical  attendance.  Shortly  after  the  testrtrix's  decease,  the 
defendant  Brandreth,  the  sole  acting  executor  of  her  will,  han- 

soond  discretion  to  be  exercised  under  a  consideration  of  all  the  circumstances.  EasU 
burn  V.  Kirk,  2  Jobiv.  Ch.  Rep.  317.  In  ChrUtian  v.  FteZd,  2  Hare,  185,  Wigram, 
v.  C.  says :  **  I  also  repeat, — ^what  I  have  before  stated  and  acted  upon, — that  in 
deciding  ap<»i  questions  of  costs,  not  depending  exclnsively  npon  regularity  of  prac- 
tice in  the  strict  sense  of  the  word,  I  shall  always  consider  myself  bound  to  see, 
whether  the  parties  by  reasonable  care,  might  not  have  avoided  the  necessity  for  liti- 
gatioa.**  It  seems  that  there  may  be  instances  in  which  a  party  may  have  costs  with. 
«it  their  being  provided  for  in  the  order  or  decree.  Story  v.  lAvingstont  13  Peters, 
368.  Tliat  an  appeal  will  not,  generally,  lie  npon  a  mere  question  of  oosts,  see 
StuOmm  T.  JCM,  uki  mtp,    Hmii  t.  WaUU,  6  Pftige,  366. 
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ded  over  the  sum  of  £200  in  payment  of  the  legacy  to  the  treas- 
urer of  that  institution ;  and  this  sum,  together  with  the  sum  of 
£800  arising  from  subscriptions,  were  applied  in  the  purchase 
of  a  piece  of  land  and  a  building,  which  were  duly  conveyed  to 

trustees  for  the  purposes  of  the  charity. 
[•201J  *The  deed  by  which  these  premises  were  conveyed, 
and  which  was  dated  in  October,  1832,  contained  a 
statement,  that  the  charity  was  intended  for  the  benefit  of  "the 
parish  of  Ormskirk  and  the  adjoining  parishes  ;"  and  there  was 
a  clause  to  the  effect,  that,  if  it  should  be  declared  by  the  sub- 
scribers to  the  charity  that  larger  or  more  convenient  buildings 
should  be  erected  in  Ormskirk  instead  of  the  building  thereby 
granted,  it  should  be  lawful  for  the  trustees  to  sell  and  absolute- 
ly dispose  of  the  land,  buildings,  and  premises  of  the  charity  by 
auction  or  private  contract,  the  purchasers  not  to  be  bound  to 
see  to  the  application  of  the  purchase-money,  and  that  the  tms- 
tees  should  stand  possessed  of  the  money  arising  from  such  sale 
upon  such  trusts,  and  in  such  manner,  as  should  be  resolved 
upon,  or  decided  by  a  general  meeting  of  the  directors  and  sub- 
scribers for  the  time  being  of  the  charity. 

It  appeared  that  the  parish  of  Ormskirk  had  received  great 
benefit  from  the  dispensary ;  S73  persons  of  that  parish  having 
been  relieved  in  the  year  ending  May,  1835. 

The  defendant  had  paid  £20,  the  amount  of  legacy  duty  out 
of  his  own  pocket. 

Mr.  Follett,  for  the  relators,  contended,  that  the  legacy  had 
been  applied  in  a  manner  inconsistent  with  the  trusts  of  the  will, 
inasmuch  as  it  had  deen  appropriated  to  the  use  of  other  par- 
ishes than  Ormskirk,  and  had  also,  by  the  terms  of  the  deed, 
been  placed  under  the  controul  of  persons  not  contemplated  by 
the  testatrix.     He  cited  Alt-  General  v.  Camber.{a) 

Mr.  Simpkinsofiy  for  the  defendant,  after  commenting  on  the 

(4i)2Siiii.  &Sto.  93. 
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hardship  of  the  case  of  his  client,  contended,  that,  by  the  terms 
of  the  deed,  the  parish  of  Ormskirk  was  sufficiently 
•protected,  as  the  poor  of  that  parish  were  thereby  pri-    [*202] 
manly  provided  for.    He  referred  to  Wilkinson  v.  Ma- 
lin,{a) 

The   Tice-Chancellor. — ^I  am  placed  under  the  necessity 
of  deciding,  that  this  legacy  should  be  paid  in  a  manner  confor- 
mable to  the  trusts  of  the  will ;  and,  although  there  is  a  provis- 
ion in  the  deed  for  securing  the  application  of  the  fund  in  the 
shape  of  medical  aid,  yet,  considering  the  trusts  of  the  deed, 
both  with  regard  to  the  persons  to  receive  the  benefit  of  the 
charity,  and  the  extensive  powers  which  the  subscribers  have 
.over  it,  I  regret  to  be  compelled  to  decide  against  the  defendant. 
It  is  clear  that  Mr.  Brandreth  intended  what  was  liberal  and 
beneficial  to  the  charity,  and  I  am  not  sure  that  he  may  not 
have  done  what  was  best  for  it.    The  Court,  however,  is  called 
upon  to  say,  whether,  having  regard  to  the  provisions  of  the 
deed,  this  money  has  been  properly  applied,  and  I  am  obliged  to 
decide  that  it  has  not.    The  relators,  therefore,  have  a  right  to 
say,  that  the  legacy  is  still  due ;  and,  if  so,  I  am  obliged  also  to 
say,  that  the  costs  of  obtaining  that  legacy  must  be  paid  out  of 
the  estate  of  the  testatrix.[l] 

(«)  2  c.  &  J.  636. 

[1]  That  CoDrts  of  Eqaity  have  an  inherent  jnrndiction  in  regard  to  charities  and 

diaritable  usee,  independent  of  any  statute^  see  Vidal  y.  Girard's  Executors,  2  Howard, 

127,  (in  which  the  Suprame  Coort  of  the  United  States  OTemiled  its  own  decision  in 

the  case  of  The  Trustees  of  the  Philadelphia  Baftivt  Association  v.  HarVs  Execu- 

tors,  4  Wheat.  1.)  ShotweU  y.  Mott,^  Sand.  Ch.  Rep.  46.    Pottfr  v.  Chapin,  6  Paige, 

€39,  49.    Wright  ▼.  Trustees  of  Methodist  Episcopal  Church,  Hoff  Ch.  Rep.  205, 

40,  41.     Tliat  a  diaritable  use,  instituted  for  the  benefit  of  some  particular  faith,  or 

SBCt*  wfll  be  xestricted  to  the  object  for  which  it  was  created,  see  Miller  ▼.  Oable,  2 

JHmo,  492.    Kinskem  y.  The  Lutheran  Churches  of  St.  John's^  ^,,  1  Sand.  Ch. 

KcpL  439.    As  to  the  exclusion  of  parochial  poor  from  the  benefit  of  a  charitable  gift  for 

the  poor,  see  Attorney  Oeneral  y.  Bomll,  1  PhUlips,  762,  8.  n.  (1)    As  to  the  yalidity, 

eoMsCmctioa,  4^.,  of  a  charitable  gift  or  bequeet,  see  further  Mitford  y.  Reynolds,  1 

PUHipo,  185, 99.  u  (2)    CoggeshaU  y.  Pelion  7  Johns.  Ch.  Rep^  292.   Jleeve  y.  iiUor- 
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As  to  interest,  it  is  plain  that  the  parish  has  had  the  benefit  of 
this  sum  for  a  considerable  time.  I  shall  therefore  give  no  inte- 
rest beyond  the  time  of  filing  the  information.  The  legacy 
duty  must  be  deducted. 

I  cannot  send  such  a  case  as  this  into  the  Master's  office. 
The  Court  itself  must  direct  a  sch0me.[2] 

Lit  the  defendant  pay  into  Court  the  earn  of  J6180,  being  the  mmoant  of  the  hga,' 
ey,  aAer  dedneting  legacy  duty  at  £10  per  cent,  and  interest  thereon,  at  the  rate  of 
£4  per  cent  per  annnm,  from  the  time  of  filing  the  information  to  the  day  of  pay- 
ment ;  the  amount  to  be  verified  by  affidavit  Let  the  money,  when  paid  m,  be  laid 
out  And  let  the  dividendt  of  the  stock  to  be  purchased  be  paid  to  the  defendant  da- 
ring his  life,  or  till  further  order,  to  be  applied  by  him,  with  the  approbation  of  the 
yicar  and  churchwardens  of  the  parish  of  Ormskirk  for  the  time  being,  or  the  majori- 
ty of  them,  including  the  defendant,  every  year,  on  Christmas  eve,  in  providing  cloth- 
ing and  fuel  for  such  of  the  deserving  poor,  resident  in  the  pariah  of  Ormskiik,  (whether 
parishionen  or  not,  but  not  receivuig  out-door  relief,)  as  may  be  agreed  upon.  And  after 
the  death  of  the  defendant,  let  the  dividends  be  paid  to  the  vicar  of  Ormskiik  for  the 
time  being,  (his  identity  to  be  verified  by  affidavit,)  to  be  applied  by  him,  with  the 
approbation  of  tho  churchwardens,  or  the  majority  of  them,  including  the  vicar,  to  the 
like  purposes.  Tax  the  relators  their  costs  of  this  suit,  and  let  such  costs  be  paid  by 
the  defendant 


[*203]  *HusHMAN  V.  Dixon. 

1843:  Feb.  6th. 

The  Court  will,  generally  speaking,  not  act  upon  the  strict  terms  of  the  8th  of  the 
Olden  of  August,  1841, 

Mr.  Simpkinson  moved,  under  the  8th  of  the  Orders  of  Au- 

ney  Oeneral,  3  Hare,  191.  Simon  v.  Barber,  5  Kvm.  121.  Hayier  v.  Tagf.  id. 
113.  Bennet  v.  Hayter,  S  Beav.  81.  SkotwU  v.  JMelt,  uln  tup.  Wright  v.  TrmM- 
tee$  of  MethodUt  Episcopal  Church,  uhi  np, 

[3]  Legacy  directed  to  be  paid  without  a  scheme.  WaUh  t.  GUdatone,  1  FhiUiia, 
290.  See  further  as  to  settling  a  scheme.  The  Attorney  Cfeneral  v.  The  Ironm^n- 
gert  Company,  Cr.  &  Ph.  208.  In  the  matter  of  the  King's  Grmmnar  Sehoti,  I 
PhiUipi,  564    Attorney  Oeneral  v.  CuOmm,  post,  411. 
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glist,  1841,  for  leave  to  enter  an  appearance  for  the  defendant 
He  produced  sufficient  evidence  of  the  service  of  a  subpmna^ 
&c.  (a.) 

The  Tice-Chancellor,  after  adverting  to  the  serious  con- 
sequences which  might  arise  fiom  a  strict  adherence  to  the  terms 
of  this  Order  in  all  cases,  and  after  observing  that  the  8th  Order 
was  not  imperative  upon  the  Court,  said  that  he  thought  that  in 
this  case  some  relaxation  of  it  might  be  made.  He  therefore 
ordeied  that  the  plaintiff  should  be  at  liberty  to  enter  an  ap- 
pearance within  ten  days,  undertaking  in  the  meantime  to  serve 
the  defendant  with  a  copy  of  the  order  made  on  the  present  mo- 
tion within  six  days,  unless  Ae  defendant  should  have  appeared 
in  the  meantime.(A)[l] 

(«)  SeeHare»  159. 

(&)  In  Crowder  ▼.  FoHer,  and  Nash  y.  Parfitt,  2l8t  February,  1842,  hk  Honor 
adopted  a  nmilar  oooxbo  ;  olMwrying,  howeyter,  that  it  might  not  be  advisable  to  adhere 
to  thk  practice  in  eyery  case,  and  that  the  additional  ezpenae  occasioned  by  a  depart- 
ure from  the  atrict  terms  of  the  order  might,  in  some  casos,  be  a  reason  for  the  Court 
actmg  upon  the  older  in  its  literal  sense. 

[l]  Hwdmn  y.  JHortm,  post,  551 ;  Morgan  r.  Morgan,  1  CoUyer,  338. 
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[•204]  •MEMORANDA. 

In  Michaelmas  Term,  1841,  James  Lewis  Knight  Brueey  Esq. 
and  James  Wigram,  Esq.,  the  Vice-Chancellors  appointed  un- 
der the  Stat.  5  Vict.  c.  6,  received  the  honour  of  knighthood,  and 
were  appointed  members  of  her  Majesty's  most  Honorable  Privy 
Council. 

In  the  Christmas  Vacation,  1841 — 42,  the  right  Honorable 
Sir  John  Bernard  Bosanquei,  Knt.,  resigned  his  office  of  Judge 
of  the  Court  of  Common  Pleas,  and  was  succeeded  by  Creswell 
Creswell,  Esq.,  one  of  her  Majesty's  counsel,  who  was  thereupon 
called  to  the  degree  of  the  coif,  and  gave  rings  with  the  motto 
"  Leges  juraque,^  and  afterwards  received  the  honour  of  knight- 
hood. 

In  the  course  of  Hilary  Term,  1842,  the  following  gentlemen 
were  appointed  her  Majestjr's  counsel,  viz.  Edward  Wilbraham, 
Esq.,  of  Lincoln's  Inn,  Wilkinson  Mathews,  Esq.,  of  Lincoln's 
Inn,  John  Herbert  Koe,  Esq.,  of  Lincoln's  Inn,  John  Qodfrey 
Teed,  Esq.,  of  Gray's  Inn,  William  Loftus  Lowndes,  Esq.,  of 
Lincoln's  Inn,  TTioma^  Purvis,  Esq.,  of  Gray's  Inn,  John  Walker, 
Esq.,  of  Lincoln's  Inn,  Kenyon  Stevens  Parker,  Esq.,  of  Gray's 
Inn,  James  Russell,  Esq.,  of  the  Inner  Temple,  Thomas  Oliver 
Anderson,  Esq.,  of  Lincoln's  Inn,  Robert  Prudeau  RoupM, 
Esq.,  of  Lincoln's  Inn,  and  Loftus  Tottenham  Wigram,  Esq., 
of  Lincoln's  Inn. 
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•CoppiN  V.  Gray.  [*206] 

1843:  Jan.  13th,  14th. 

la  order  to  present  the  oporetion  of  the  Statute  of  Limitations  in  a  coart  of  equity  in 
a  matter  of  simple  contract,  it  is  sufficient  if  the  bill  be  filed  within  six  years  after 
the  accruer  of  the  right  to  sue,  although  the  subpcena  be  not  sued  out  till  after  the 
expintiou  of  that  period. 

Qikere,  whether  the  Statute  of  Limitations  can  be  pleaded  iu  bar  of  a  bill  filed  to 
enforce  payment  out  of  the  separate  estate  of  a  married  woman  of  a  bill  of  ex- 
change giyen  by  her  in  her  separate  capacity  7 

The  bill  was  filed  by  the  personal  representatives  of  John 
Plura  against  John  Gray  and  Sarah  his  wife,  and  the  trustees 
of  their  marriage  settlement,  praying  payment  out  of  Mrs.  Gray's 
separate  estate  of  three  sums  of  £600,  £500,  and  £250.  The 
bill  alleged  that  Mrs.  Gray,  on  the  faith  of  her  separate  estate, 
had  contracted  to  purchase  of  the  Welch  Iron  Company  a  lease- 
hold house  and  premises  called  Hartsheath,  at  £1700,  and,  for 
that  purpose,  had  borrowed  of  Plura  the  three  sums  in  question, 
for  one  of  which,  namely,  £500,  Plura  had  originally  given  his 
acceptance,  which  he  afterwards  paid,  to  a  bill  of  exchange 
drawn  upon  him  by  Mrs.  Gray,  at  three  months,  dated  Novem- 
ber, 13th,  1827,  and  made  payable  to  the  trustees  of  her  settle- 
ment. 

The  defendants,  Mr.  and  Mrs.  Gray,  by  their  answers,  denied 
the  existence  of  any  such  contract  as  in  the  bill  mentioned,  but 
admitted  that  the  advances  in  question  had  been  made  by  Plura 
to  Mr.  Gray  as  his  sole  debtor ;  Mrs.  Gray  agreeing  to  advance 
to  her  husband  out  of  her  separate  estate  the  sums  required 
to  repay  Plura,  upon  condition  that  such  estate  should  be  in- 
demnified by  means  of  a  security  upon  Hartsheath.    They  fur- 
ther alleged  that  it  was  upon  the  expectation  of  such  security 
being  given,  that  Mrs.  Gray  signed  the  bill  of  exchange.    They 
relied*  on  the  Statute  of  Limitations  as  a  bar  to  the  relief  sought 
by  the  biU. 
At  the  healing  of  the  cause  the  plaintiflb  proved  the  bill  of 
Toi..  I.  27 
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exchange.  One  of  their  witnesses,  however,  stated,  that  it  was 
paid  by  Plura  on  the  15th  of  January,  1828,  which  was  one 
month  before  it  became  due.  As  to  the  other  sums,  the  plain- 
tiffs failed  in  proving  the  allegations  of  their  bill. 

The  bill  was  filed  on  the  12th  February,  1834,  when  a 
[•206]    *subp<B7ia  was  taken  out,  but  not  served.    Afterwards, 
that  is  to  say,  in  August,  1836,  a  subpoRna  was  served 
on  the  defendants. 

• 
Mr.  Swanston  and  Mr.  Beavan^  for  the  plaintiffs. 

Mr.  Barlow,  for  the  trustees. 

Mr.  Cooper  and  Mr.  Kenyon  Parker,  for  the  defendants,  Mr. 
and  Mrs.  Gray. — ^The  bill  of  exchange  having  been  paid  on  the 
15th  of  January,  the  plaintiffs  are  barred  by  the  statute.  But 
supposing  the  evidence  on  this  point  to  be  a  mistake,  the  plain- 
tiffs are  nevertheless  barred,  because  the  subpcena  was  not  served 
till  August,  1836,  and  it  is  the  service  of  the  subpoena,  and  not 
the  filing  of  the  Inll,  which  prevents  the  operation  of  the  statute. 
At  law,  even  imder  the  statute  of  James,  there  must  have  been 
a  return  nan  est  inventus,  and  a  new  writ,  in  order  to  keep  the 
action  alive.  The  statute  2  Will.  4,  c.  39,  requires  a  more  strict 
proceeding  to  render  the  Statute  of  Limitations  inoperative.  In 
bailable  process,  the  plaintiff  must  arrest  the  party  if  possible ; 
if  the  process  is  not  bailable,  he  must  serve  the  party.  If  the 
process  is  not  served  immediately,  a  new  writ  must  be  sued  out 
within  one  calender  month  after  the  expiration  of  the  writ.  This 
Court  adopts  the  analogy.  [The  Vice- Chancellor. — ^Have  you 
any  authority  showing  the  necessity  of  service  of  subpoena  in 
any  case  depending  on  the  Statute  of  Limitations?  In  the  case 
of  lis  pendens  it  is  often  material ;  but  the  silence  of  the  books 
on  the  other  point  may  be  thought  to  show  that  there  is  a  dif- 
ference.] There  is  no  express  decision  on  the  point,  but  it  is 
submitted  that  the  question  may  be  determined  by  analogy.  A 
bill  in  equity  is  only  a  petition  asking  for  the  process  of  the 
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Court:  Wheat  v.  Ghraham;{a)  Hyde  v.  Price.{b)  It 
[•207]  was  before  the  recent  alterations  'analogous  to  the  origi- 
nal writ  of  law.  That  writ  was  no  bar  to  the  Statute  of 
Limitations,  unless  subsequent  proceedings  were  had  upon  it;  La- 
con  V.  Lacon  ;{c)  and  a  bill  can  have  no  greater  effect  in  that  par- 
ticular. The  policy  of  courts  of  law  and  equity  in  matters  of 
this  nature  is  the  same.  [The  Vice- Chancellor. — Your  argu- 
ment is,  that  the  proceedings  are  nothing,  unless  the  defendant 
has  notice.  Is  notice  to  the  defendant  involved  in  all  the  alter- 
natives mentioned  in  the  statute  2  Will.  4.  c.  39,  sect.  10  ?  In 
practice,  if  a  plaintiff  takes  a  writ  to  the  sheriff,  and  asks  for  a 
return  mm  est  inventus^  can  he  not  get  it,  even  since  the  statute, 
without  service,  or  any  attempt  to  find  the  defendant  ?]  If  the 
mere  filing  of  a  bill,  without  giving  notice  to  the  defendant  either 
by  serving  him  with  a  subpcena  or  otherwise,  is  sufficient  to 
take  the  case  as  against  him  out  of  the  Statute  of  Limitations, 
the  consequences  will  be  very  serious  to  persons  who  are  brought 
into  a  court  of  equity  under  such  circumstances.  In  Sterndale 
V.  Hankinson^{d)  it  is  said  tha(  the  commencing  proceedings  in 
a  court  of  equity  will  not  prevent  the  operation  of  the  statute. 

The  Vice-Chancellor. — ^In  this  case  as  to  two  of  the  sums 
sought  to  be  recovered,  there  is  a  total  absence  of  evidence,  and 
there  ought  not,  I  think,  to  be  a  decree  even  for  inquiry.  So 
far,  therefore,  the  bill  must  be  dismissed  with  costs.  But  as  to 
the  third,  that,  namely,  which  is  the  subject  of  the  bill  of  ex- 
change or  document  of  November,  1827,  the  plaintiffs  have  at 
least  established  a  prima  facie  case.  Indeed,  the  only  defence 
substantially  attempted  has  been  upon  the  Statute  or  Statutes 
of  Limitations  supposed  to  be  applicable  on  the  subject. 

Independently  of  the  time  when  process  was  served,  the  bill 
must,  I  conceive,  be  taken  as  filed  within  time  ;  for  it 
•was  filed  on  the  12th  of  February,  1834,  and  the  bill  of    [*208] 
exchange  ought  not  to  be  taken,  I  conceive,  as  having 

(m)  7  Sim.  61.  (c)  3  Atk.  395. 

(k)  8  Sim.  578 ;  C.  P.  Coopi  193.  (i)  1  Sim.  397. 
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been  at  complete  maturity  before  the  14th  or  15th  of  Pebroary, 
1828.  The  point  mainly  contested  has  been,  whether,  as  there 
was  neither  service  of  process  nor  appearance  until  the  year  1836, 
the  plaintiffs'  remedy  is  not  barred ;  that  is,  whether  the  six 
years  ought  to  be  reckoned  back  from  such  service  or  appear- 
ance, or  from  the  filing  of  the  bill. 

In  a  sense  and  for  some  purposes,  it  is  true  that  there  is  not 
in  this  court  a  lis  pendens  before  service  of  process  on  ihe  de- 
fendant, or  his  appearance  without  such  service.    But  on  my 
request  during  the  argument  to  be  furnished  with  authority  iu 
support  of  the  defendant's  proposition,  that  the  time  of  the 
service  or  appearance  was  the  time  from  which  to  reckon  back 
for  the  purpose  of  a  defence  in  tlie  suit,  founded,  whether  direct- 
ly or  by  analogy,  on  either  of  the  Statute  of  Limitations,  I  was 
informed  that  no  such  authority  could  be  found.     Certainly  xny 
own  recollection  does  not  suggest  the  existence  of  any  such 
authority.    The  proposition  seemed,  and  does  still  seem,  to  me 
not  supported  by  the  accustomed  forms  of  pleading,  or  by  the 
language  of  judges  in  reported  c^ses,  or  of  writers  in  text  books. 
The  time  of  filing  the  bill  is  the  period  which  for  this  purpose, 
I  believe,  is  generally,  if  not  invariably,  referred  to.    If,  however, 
it  would  be  clearly  a  departure  from  the  principle  of  decided 
cases  to  dissent  from  the  proposition  which  I  have  mentioned,  I 
should  not  regard  the  absence  of  a  specific  precedent,  but  would, 
without  such  a  precedent,  act  upon  a  principle  that  I  found  es- 
tablished.   I  do  not,  however,  see  that  the  proposition  is  clearly 
based  on  principle.     It  is  not,  I  conceive,  supported  by  any 
analogy  to  the  course  of  proceedings  at  common  law,  antece- 
dently to  the  statute  of  King  William  the  Fourth,  which  was 
quoted  at  the  bar ;  and  if  by  reason  of  the  statute  or 
[*209]    otherwise,  that  which,  as  I  consider,  would  be  a  new  •rule, 
is  to  be  introduced  into  this  court,  it  ought,  in  my  opinion, 
be  introduced  by  higher  authority  than  mine. 

It  has  been  said  that  great  inconvenience  must  arise  from  not 
assenting  to  the  defendant's  doctrine ;  inasmuch  as  a  bill  might 
be  filed,  nothing  done  upon  it  for  a  quarter  of  a  century,  process 
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then  served,  and  the  Statutes  of  Limitations  excluded  by  the 
mere  fact  of  the  time  of  the  filing  of  the  bill.  Upon  this  there 
are  some  observations  very  obvious.  In  the  first  place  if  there  is 
any  solid  foundation  for  the  argument,  how  are  we  to  account 
for  the  silence  of  the  books  on  a  matter  of  such  probably  frequent 
occurrence  7  In  the  next  place,  the  courts  of  law  seem  to  be,  or 
at  least  to  have  been  up  to  the  last  reign,  substantially  under  a 
dispensation  of  equal  inconvenience,  if  inconvenience  there  be ; 
and,  thirdly,  in  a  case  of  gross  or  improper  delay  between  the 
time  of  filing  a  bill  and  any  further  proceeding  in  the  cause  on 
the  part  of  the  plaintiff,  a  court  of  equity  does  not  require  any 
such  rule  to  enable  it,  in  the  exercise  of  the  judicial  discretion 
belonging  to  it,  to  deal  effectually  with  such  a  plaintiff,  and 
to  provide  amply  for  the  protection  of  a  defendant  so  circum- 
stanced, making  the  case  by  his  answer. 

In  the  present  cause,  however,  no  such  case  is  made  by  the 
answer.  The  benefit  of  the' Statute  or  Statutes  of  Limitations, 
if  claimed  with  reference  to  the  bill  of  exchange,  is  claimed  in 
merely  general  terms  ;  the  defendant  not  alluding  to  the  process, 
or  stating  matter  calculated  to  call  the  plaintiff 's  attention  to  the 
particular  line  of  defence  taken  at  the  bar.  Had  tlie  answer 
been  otherwise  framed,  the  plaintiff  might,  by  supplemental  bill, 
or  in  some  other  mode,  have  met  and  displaced  the  objection,  if 
any.  The  mere  case,  indeed,  arising  from  the  production  of  the 
subpoena  of  1836,  which  is  all  the  support  in  evidence  that  Mrs. 
Gray,  has  for  the  argument,  is  not  of  itself  strong.  I 
have  not  adverted  to  the  •defendant's  suggestion,  that  [*210] 
the  bill,  if  paid  by  Mr.  Plura,  was  paid  as  early  as 
January,  1828.  There  is  not,  I  think,  legal  evidence  of  that ; 
and  if  there  were,  the  mere  fact  that  he  paid  the  bill  before  the 
time  when  according  to  its  tenor  it  became  due,  would  not,  I 
apprehend,  give  him  a  right  of  suit  before  that  time  against  the 
drawer,  by  way  of  loan  to  whom  he  accepted  it. 

On  the  whole,  without  expressing  or  intimating  any  opinion 
whether  it  would  be  wholesome  or  useful  to  adopt  such  a  rule 
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as  that  for  which  the  defendant  contends,  I  decline  making  the 
precedent ;  and  I  must  refer  it  to  the  Master  to  take  an  account 
of  what  is  due  to  the  plaintiffs  for  principal  and  interest  upon 
the  hill,  and  declare  that  they  are  entitled  to  have  the  amount 
of  what  shall  be  found  due  to  them  raised  or  paid  out  of  the  se- 
parate estate  of  the  defendant  Mrs.  Gray,  of  which  the  other  de- 
fendants are  the  trustees ;  and  let  the  defendants  the  trustees  be 
restrained  until  further  order  from  making  any  payment  in  res- 
pect of  such  separate  estate,  or  the  income  thereof,  otherwise 
than  under  the  order  of  this  Court ;  and  reserve  the  payment  of 
the  costs  of  so  much  of  the  bill  as  has  been  dismissed,  and  re- 
serve further  directions  and  all  other  costs,  with  liberty  to  apply. 
Before  parting  with  this  case,  I  wish  to  add,  that  I  desire  not 
to  be  considered  as  deciding  that  the  limitation  of  six  years  is 
or  is  not  applicable  under  any  circumstances  to  a  demand  sucli 
as  that  on  the  bill  of  exchange  in  question  here  upon  the  sepa- 
rate estate  of  a  married  woman.  I  have  assumed  its  applicabili- 
ty for  the  purpose  of  the  argument.[l] 

(1]  lu  Fortter  v.  Thompson,  (Jane,  1643,)  4  Dm.  &  War.  303, 17,  18,  Loi^  Chaa- 
eellor  Siic4en  said :  **  The  bill  was  filed  iu  1819.    It  is  said  that  that  was  not  efibc- 
toal  to  keep  the  debt  alive,  in  oonsequence  of  no  appearance  having  been  entered, 
and  a  dictum  from  the  judgment  of  Vice>Chancellor  Knight  Bruce  in  Coppin  v.  Gray, 
has  been  relied  on  for  that  purpose.     But  the  distinction  between  such  a  case  as  that 
learned  judge  supposes,  and  the  present  is,  that  here,  daring  the  whole  period,  the 
parties  were  out  of  the  jurisdiction,  and  as  the  law  then  stood,  the  plamtiff  could  not 
serve  them  with  process  of  this  Court,  and  he  could  not  substitute  service  upon  any 
one  of  them. — There  were  no  means,  therefore,  by  which  the  plaintiiT  could  have  en- 
forced his  demand,  and  I  should  be  slow  to  hold  that,  under  such  circumstances, 
the  filing  of  the  bill  was  to  have  no  operation,  because  there  was  no  appearance  by 
the  defendant.    And  this,  it  is  to  be  observed,  was  not  the  case  of  a  bill  filed  behind 
the  back  of  the  parties ;  for  Mr.  Cuthbert,  in  his  letter  of  1820,  acknowledges  that  he 
was  aware  of  it,  6lc.  &c.     But  supposing  that  the  objection  applies  to  the  bill  of 
1819,  I  have  not  hoard  any  answer  to  the  bill  of  1828.     There  is  nothing  to  show 
that  the  plaintifi  should  not  have  tlie  benefit  of  that  suit,  which  has  been  regnlarly 
kept  alive  ever  since.    Again,  there  is  the  bill  of  1838,  to  which  an  appearance  was 
entered,  because  the  law  had  been  altered  in  the  meantime,  and  the  plaintiffi  served 
the  process  of  the  Court,  as  they  would  have  done,  if  the  law  had  allowed  it  at  an 
earlier  period,  and  this  bill  is  now  brought  to  a  hearing.    The  defendant  ought  to  have 
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Dickers  v.  Oliver.  [*211] 

1843:  Jan.  26th,  3 let. 

Upon  the  death  of  a  testator  who  had  devised  his  real  estates  for  payment  of  his 
debts,  a  bill  was  filed  on  behalf  of  his  creditors,  both  by  specialty  and  simple  con- 
tiBCt,  to  have  his  assets  administered  and  his  real  estate  marshalled.  In  that  sail 
a  receiver  was,  in  1821,  appointed  of  all  his  estates.  It  was  afterwards  discover- 
ed that  the'  testator  died  seised  of  an  estste  which  had  not  passed  by  his  will  but 
bad  descended  to  his  helress-at-law,  M.,  upon  whose  death,  in  1822,  it  descended  to 
O.  In  1840,  eighteen  yean  after  M.'s  death,  a  supplemental  bill  was  filed  against 
O.  by  one  of  the  plaintiffi  in  the  original  suit,  being  a  simple  contract  creditor  of 
the  testator,  praying  to  have  the  benefit  of  that  suit  as  against  the  descended  es- 
tate : — Held,  that  as  the  original  suit  was  treated  as  a  suit  for  the  administration 
of  all  the  testator's  real  estates,  and  as  the  plaintiff  sought  to  aSect  the  descended 
estate  by  standing  in  the  place  of  the  specialty  creditors,  ho  was  not  barred  by  the 
Statute  of  Limitations,  but  was  entitled  te  have  the  descended  estate  marshalled, 
in  his  favour. 

A  simple  contract  creditor  who  has  acquired  a  right  of  marehalling  real  estate  is  not 
barred  by  the  lapse  of  less  than  twenty  years. 

Testator  devises  all  his  real  estate  in  trust  for/the  payment  of  his  debts.  At  the  time  of 
makiug  his  will  he  is  tenant  in  fee  of  several  estates,  and  tenant  in  tail,  with  re- 
maindeTB  over,  with  remainder  to  himself  in  fee,  of  an  estate  called  B.,  which  he 
aflerwaids  suflEen  a  recovery  and  dies  without  publishing  his  will.  Quarct  whether 
in  the  administration  of  his  assets,  the  estate  B.  is  applicable  to  the  payment  of  hb 
specialty  craditon  before  the  devised  estates  ? 

William  Cheney  Hart,  formerly  of  Hope  Bowdler,  in  the 
county  of  Salop,  Esquire,  by  his  will  dated  the  21st  of  May, 
1818,  gave  and  devised  all  that  dwelling-house,  in  Barker-street, 

taken  the  present  objection  at  an  earlier  stage  of  the  cause.  I  do  not  think  that  the 
plaintifS  are  barred  by  the  Statute.  The  bill  oi  1828  would  alone  be  sufficient  to 
save  the  right,  and  I  cannot  discover  anything  in  the  conduct  of  the  plaintiff  since, 
to  deprive  them  of  the  benefit  of  that  bill.  What  the  judgeH  in  England,  aud  in  this 
eonntry  have  said  as  to  the  eflect  of  a  bill  with  reference  to  the  Statute  was,  that  al- 
tboof^  it  was  true,  that  the  mere  filing  of  a  bill  would  operate  by  itself  to  save  the 
bar  of  the  Statute,  yet  that  the  Court  might  not  give  the  benefit  of  it  to  the  plaintiff. 
If  there  was  anything  in  his  conduct  to  disentitle  him  to  its  assistance.  Now  has 
1h»n  been  any  misconduct  on  the  part  of  the  plaintiffi  to  take  away  their  right  7 
None  whatever.  I  see  much  to  Uame  in  the  conduct  of  the  defendants  ;  they  at- 
temptod  to  evade  the  payment  of  their  just  debts  by  residing  out  of  the  jurisdiction^ 
Ac."    See  farther  PurceU  v.  BUnnerhateett,  3  Jones  dt  La  Tonche,  24.  * 
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Shrewsbury,  describing  it  as  the  late  residence  of  his  brother, 
and  by  him  devised  to  him^  the  testator,  irvfee,  unto  his  the  tes- 
tator's sister,  Hannah  Cheeney  Hart,  for  life  ;  and  after  bequeath- 
ing several  pecuniary  and  specific  legacies  to  various  persons, 
amongst  whom  was  Anne  Marsh,  he  ordered  that  all  his  just 
debts,  funeral  expenses,  and  all  the  legacies  given  by  his  will, 
should  be  payable  out  of  all  his  estate,  real  and  personal ;  and 
he  gave,  devised,  and  bequeathed  all  his  property  and  estate,  real 
and  personal,  whatsoever  and  wheresoever,  in  possession,  rever- 
sion, or  remainder,  unto  the  Rev.  George  Watkin  Marsh,  his 
heirs,  executors,  and  administrators,  upon  trust  to  raise  by  sale 
or  mortgage  of  all  or  any  part  thereof,  a  sufficient  sum  to  pay 
off  all  such  his  debts,  and  the  said  legacies,  and  all  other  inci- 
dental expenses.  And  he  empowered  the  trustee  to  give  receipts, 
&c.  And  as  to  the  surplus  of  all  his  property,  real  and  perso- 
nal, he  gave  the  same  absolutely  to  his  natural  sons,  Robert  and 
William  Mainwaring,  as  tenants  in  common,  and  in  case  of  their 
both  dying  under  twenty-one,  to  his  heirs  or  heirs-at-law ;  and 
he  appointed  the  Mainwarings  and  George  Watkin  Marsh  exe- 
cutors of  his  will. 
[*212]  *The  testator,  at  the  time  of  making  his  will,  was 
not,  as  he  considered  himself,  tenant  in  fee  under  his 
brother's  will  of  the  house  in  Barker-street,  but  tenant  in  tail, 
with  remainder  to  his  sisters  in  tail,  with  remainder  to  himself  in 
fee.  He  afterwards  suffered  a  recovery  of  that  estate,  and  died 
on  the  28th  of  December,  1818,  leaving  Sarah  Cheney  Marsh, 
wife  of  George  Watkin  Marsh,  his  only  sister,  and  heiress-at- 
law ;  his  other  sister,  Hannah  Cheney  Hart,  having  died  in  his 
lifetime,  without  issue. 

George  Watkin  Marsh  proved  the  testator's  will,  and  entered 
into  possession  of  the  testator's  real  and  personal  estate,  the 
Mainwarings  being  infants. 

On  the  24th  of  February,  1820,  the  plaintiff  and  his  partner 
John  Pritchard,  being  simple  contract  creditors  of  the  testator, 
filed  their  bill  on  behalf  of  themselves  and  all  other  the  credi- 
tbrs  of  the  testator,  two  of  whom  were  stated  to  be  specialty 
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creditors,  against  Mr.  and  Mrs.  Marsh  (the  latter  being  alleged 
to  be  the  heiress>at-Iaw  of  the  testator,)  and  against  the  legatees 
under  the  testator's  will,  praying  for  the  administration  of  the 
testator's  personal  estate,  and,  if  necessary,  that  the  testator's 
will  might  be  established,  and  an  account  taken  of  the  estates 
which  the  testator  was  seised  of  or  entitled  to  at  the  time  of  his 
death,  and  that  a  sufficient  part  thereof  might  be  sold ;  and,  if 
necessary,  that  the  assets  might  be  marshalled. 

In  the  answers  which  were  put  in  to  this  bill,  the  house  in 
Barker-street  was  not  treated  otherwise  than  as  passing  under 
the  testator's  will ;  and  an  order  was  afterwards  made  for  a 
receiver  of  all  the  estates.  In  March,  1822,  after  putting  in  her 
answer,  and  after  publication  passed,  but  before  the  hearing  of 
the  cause,  Mrs.  Marsh  died.  By  the  decree  at  the  hearing  an 
inquiry  was  directed  as  to  what  estates  the  testator  died 
seised  of,  and* it  was  ordered  that,  if  necessary,  a  competent 
part  thereof  should  be  sold ;  and  it  was  declared  that 
such  decree  should  be  'binding  on  Anne  Marsh,  who  [*213] 
was  then  considered  to  be  the  heiress-at-law  of  Mrs. 
Marsh  and  the  testator. 

It  subsequently  appearing  that  Anne  Marsh  was  the  daughter 
of  the  defendant,  Marsh,  by  a  former  wife,  and  that  the  defend- 
ant, Oliver,  was  the  testator's  heir-at-law,  he,  in  December,  1828, 
executed  to  Marsh,  as  the  trustee  under  the  testator's  will,  a 
release  of  all  his  estate,  right,  title,  &c.,  in,  to,  or  out  of  all  the 
freehold  and  copyhold  hereditaments  either  in  possession,  rever- 
sion, or  remainder,  late  of  the  said  testator  and  devised  to  the 
said  George  Watkin  Marsh  by  the  said  will,  upon  the  trust 
thereof. 

Under  the  decree  above-mentioned  the  greater  part  of  the 
testator's  real  estates,  exclusive  of  the  estate  in  Barker-street, 
was  sold,  and  the  produce  applied,  together  with  his  personalty, 

* 

in  dischai^e  of  his  specialty  debts;  but  his  simple  contract 
creditors,  including  the  plaintiff,  were  or  were  alleged  to  be  un- 
paid 

In  August,  1840,  the  plaintiif,  as  the  surviving  partner  of 

ToL.  I.  28 
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Pritchard,  filed  the  present  bill  against  Oliver  and  against  Wil- 
liam Henry  Wood,  who  was  alleged  to  be  the  trustee  of  a  mort- 
gage term  in  the  estate  in  Barker-street,  the  mortgage  having 
been  paid  o£F  out  of  the  testator's  personal  estate. 

The  bill  alleged  that  the  plaintiff  had  lately  discovered,  as  the 
fact  was,  that  the  testator  wsis  not  seised  in  fee  of  the  estate  in 
Barker-street  at  the  time  of  making  the  will ;  that  he  had  died 
intestate  as  to  that  estate ;  that  it  had  descended  to  Sarah  Cheney 
Marsh,  the  testator's  heiress-at-law,  and  from  her  to  OUver  as 
her  heir-at-law ;  and  that  Oliver  had  been  m  possession  since 
the  death  of  Sarah  Cheney  Marsh. 

The  bill,  after  charging  that  the  plaintiff  had  been  led  to 
believe  from  the  answer  of  Mrs.  Marsh  in  the  former  siiit  that 
all  the  real  estates  of  the  testator  passed  by  his  will,  although 
he  and  his  then  co-plaintiffs  had  instituted  that  suit  in 
[*214]    respect  of  all  the  real  estates  of  which  the  *testator  was 
seised  at  his  death,  prayed  that  the  plaintiff  might  have 
the  same  benefit  of  the  former  proceedings  against  Oliver  as  if 
he  had  been  made  a  party  thereto  on  the  death  of  Mrs.  Marsh  ; 
and  that,  it  appearing  that  the  devised  estates  remaining  unsold 
were  not  nearly  sufficient-  for  payment  of  the  plaintiflT  and  the 
other  simple  contract  creditors  of  the  testator,  it  might  be  de- 
clared that  they  were  entitled  to  satisfaction  to  that  extent  out 
of  the  descended  estates ;  or  in  case  the  Court  should  be  of  opin- 
ion that  Oliver  was  not  bound  by  the  former  proceedings  since 
the  death  of  Mrs.  Marsh,  then,  that  the  real  and  personal  estate 
might  be  administered,  and  if  it  should  appear  that  the  personal 
estate  had  been  properly  administered  in  payment  of  the  special- 
ty debts,  then,  that  the  plaintiff  and  the  other  simple  contract 
creditors  might  be  satisfied  and  paid  out  of  the  estates  in  Barker- 
street  and  any  other  of  the  testator's  descended  estates,  &>c. 
Lastly,  that  this  suit  might  be  considered  and  taken  as  a  sup- 
plemental suit  to  the  former. 

The  defendant  Oliver,  by  his  answer,  insisted  that  the  plain- 
tiff and  the  other  creditors  of  the  testator  ought  not,  at  that 
distance  of  time  from  his  death,  to  be  permitted  to  make  any 
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claim  or  demand  in  a  Court  of  equity  against  him  as  the  heir- 
at-law  of  the  testator  and  Sarah  Cheney  Marsh  in  respect  of  the 
descended  estate  of  the  testator ;  and  he  averred  that  the  cause 
of  suit  (if  any)  against  him  touching  or  concerning  the  descend- 
ed estate  of  the  testator  did  not  first  accrue  to  the  plaintiff  and 
the  other  creditors  of  the  testator  at  any  time  within  twenty 
years  next  before  the  commencement  of  this  suit;  and  he  in- 
sisted upon  the  full  benefit  of  the  Act  of  Parliament  passed  in 
the  third  and  fourth  year  of  his  late  Majesty  King  William  the 
Fourth,  intituled  &c.,(a)  in  the  same  manner  as  if  he  had  plead- 
ed the  same. 

•Mr.  Bussell  and  Mr.  Bigg,  for  the  plaintiff.— The  [•215] 
descended  estate  is  applicable  immediately  to  the  pay- 
ment of  the  plaintiff's  debt.  Donne  v.  Lewis{b)  and  Manning 
V.  Spooner{c)  are  authorities  to  show  that  if  particular  estates 
be  selected  and  devised  for  the  payment  of  debts,  they  being  so 
selected  must  be  applied  to  that  purpose  before  the  descended 
estates  ;  but  that  unless  they  are  so  selected,  the  descended  es- 
tates will  be  primarily  applicable.  Unless,  therefore,  the  plain- 
tiff's right  is  affected  by  the  decision  in  Milnes  v.  Slater.{d)  he 
has  ground  for  contending  that,  as  here  there  is  a  general  devise 
upon  trust  to  pay  debts  and  legacies,  there  is  no  particular  estate 
selected  for  that  purpose,  and  that  the  case  comes  within  the 
rule  laid  down  by  Sir  John  Leach  in  Barnewell  v.  Lord  Caio- 
dor,(e)  that,  to  exonerate  the  descended  estates,  there  must  not 
only  be  a  clear  intention  to  subject  the  devised  estates  to  the 
payment  of  the  debts,  but  also  a  clear  intention  that  the  descen- 
ded estates  should  not  be  subject  to  the  payment  of  the  debts. 
It  must  be  admitted,  however,  that  in  Milnes  v.  Slater,  Lord 
JSldon  went  a  great  length  in  favour  of  descended  estates  ;  hold- 
ing, that  although  upon  the  will  there  was  a  general  trust  for 
payment  of  debts  out  of  the  real  estate,  yet  after-purchased  lands 

(a)  Stat  3^4  WiU.  4,  e.  27.  (d)  8  Vee.  295. 

ib)  2  Bro.  C.  C.  257.  (e)  3  Madd.  449. 

ie)  3  Vm.  114. 
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were  not  to  be  applied  in  ease  of  the  devised  estates  in  payment 
of  mortgage  debts.  Here,  however,  the  Court  is  not  dealing 
with  after-acquired  estate  in  the  same  sense  as  in  MUnes  v. 
Slater.  At  the  time  of  making  his  will  the  testator  had  a  devi- 
sable interest  in  the  estate  in  question,  namely,  the  reversion  in 
fee.  He  had  clearly  no  intention  thai  his  debts  should  be  paid 
out  of  any  fund  not  including  that  estate. 

This  view  of  the  case,  however,  is  not  necessary  for  the  plain- 
tiflf,  because  he  has  an  ultimate  right  at  least  to  have  the 
[*216]  descended  estate  marshalled  in  his  favour.  The  •origi- 
nal bill  prays  for  an  account  of  all  the  estates  of  which 
the  testator  died  seised  ;  the  decree  in  terms  operates  upon  all 
those  estates,  and  under  that  decree  the  specialty  creditors  have 
been  paid.  [The  Vice'Chancellor. — Must  you  not  show  that  if 
Mrs.  Marsh  had  not  died,  and,  between  publication  passed  and 
the  hearing  in  the  former  suit,  you  had  discovered  descended 
estates,  you  would  have  been  entitled  without  more  to  have 
those  estates  marshalled  as  against  her  ?  It  is  not  alleged  in 
the  former  bill  that  there  were  descended  estates.)  It  was  alleg- 
ed that  Mrs.  Marsh  was  heiress-at-law.  But  even  if  the  suit 
had  not  been  framed  with  a  view  to  marshalling,  the  Court 
would,  if  necessary,  have  directed  the  estates  to  be  marshalled, 
without  compelling  the  plaintiff  to  file  a  supplemental  bill : 
Gibbs  V.  Ougier.{a) 

Mr.  Simpkinson  and  Mr.  William  Eagle,  for  the  defendant 
Oliver. — The  cases  of  MUnes  v.  Slater  and  Manning  v.  Spoon- 
er  are  not,  in  principle,  distinguishable  from  each  other.  In 
both  a  trust  was  created  for  the  testator's  debts  out  of  particular 
estates.  Now,  although  a  mere  charge  of  debts  upon  devised 
estates  will  not  exenorate  the  descended  estates,  yet,  where 
there  is  a  trust  for  payment  of  debts,  the  Court  will  throw  that 
trust  on  the  devised  estates  before  resort  is  made  to  the  descend- 
ed estates. 

(a)  12  Vet.  413. 
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The  plaintiiT,  however,  does  not  so  much  rely  upon  this  point  as 
upon  his  right  of  marshalling.  But  the  question  is  whetlier  he  has 
filed  a  bill  upon  which  the  Court  can  grant  relief  by  marshal- 
ling the  assets.  Where  a  bill  appears  upon  the  whole  to  be  fra- 
med with  a  view  to  such  relief,  the  mere  omission  of  it  in  the 
prayer  may  be  immaterial.  But  here  the  original  bill  was  not  so 
framed,  It  contained  no  allegation  of  estates  having 
descended,  and  'was  directed  almost  entirely  to  the  ex-  [*217J 
ecutioQ  of  the  trusts  of  the  will  and  the  consequential 
relief.  It  was  moreover  filed  by  a  simple  contract  creditor  and 
specialty  creditors  as  co-plaintiffs.  But  how  could  they  join  as 
co-plaintifis  in  a  suit  for  marshalling  the  assets  ?  Their  inter- 
ests in  that  respect  would  be  so  completely  at  variance  with 
each  other,  that,  considering  the  bill  as  a  marshalling  bill,  the 
Court  would  dismiss  it  for  misjoinder  of  plaintiffs. 

Lastly,  this  bill,  which  is  called  a  supplemental  bill,  is  filed 
eighteen  years  after  the  accruer  of  the  defendant's  title  ;  but  in 
the  common  case  of  a  personal  demand,  and  this  is  nothing 
more,  a  bill  of  revivor  cannot  be  filed  after  six  years. 

Mr.  Oliver^  for  the  defendant  Wood. 

Mr.  Stissell,  in  reply. 

Jan.  3lst — ^The  Vice-Chancellor. — ^In  this  cause  the 
plaintiff  was  a  creditor  by  simple  contract  of  William  Cheney  Hart, 
who  died  in  the  year  1818.  He  was  not  a  trader ;  and  except 
by  force  of  his  will,  his  simple' contract  debts  could  not  affect  his 
real  estates  farther  than  as  that  consequence  may  be  produced 
by  marshalling ;  and  marshalling  is  a  main  object  of  the  present 
bill.  His  will  devised  all  his  real  estates  to  George  Watkins 
Marsh,  in  trust  to  sell  and  to  apply  the  produce  in  paying  the 
testator's  debts.  At  the  date  of  this  will,  it  is  admitted  that  he  was 
seised  in  fee-simple  in  possession  of  some  freehold  property,  and 
seised  as  tenant  in  tail,  with  remainder  to  his  two  siisters  as 
tenants  in  common  in  tail,  with  cross  remainders  between  them 
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in  tail,  with  remainder  to  himself  in  fee,  of  a  messuage  in  Barker- 
street,  Shrewsbury,  in  which  his  deceased  elder  brother,  whose 
devisee  and  heir  he  was,  had  formerly  resided.  This  messuage 
the  will  of  the  testator  in  the  cause  describes  and  treats, 
[*218]  as  if  it  had  been  part  of  the  estate  of  *  which  he  was  seised 
in  fee-simple  in  possession.  It  is  admitted  that  after  the 
date  of  his  will,  he  suffered  a  recovery  of  the  messuage,  by  which 
he  barred  the  estates  tail,  and  acquired  the  fee-simple  of  it  in  pos- 
session, and  that  he  did  not  in  any  other  manner  revoke,  and  did 
not  republish  his  will,  which  was  proved  by  the  trustee,  one  of  his 
executors,  the  husband  of  his  only  surviving  sister  and  heiress, 
Mrs.  Marsh.  The  other  sister  is  admitted  to  have  died  in  the 
testator's  lifetime  without  issue. 

Though  the  messuage  formerly  entailed  then  descended  on 
Mrs,  Marsh,  not  affected  by  the  will,  this  view  of  the  case  does 
not  appear  to  have  suggested  itself  in  her  lifetime. 

Soon  after  the  testator's  death,  certain  creditors  of  the  testator, 
by  specialty  and  simple  contract,  (including  Mr.  Tickers,  the 
sole  plaintiff  on  the  present  occasion,)  filed  a  creditor's  bill  against 
Mr.  and  Mrs.  Marsh,  and  certain  other  persons  claiming  interests 
under  the  will.  The  plaintiffs  appear  to  have  considered  the 
messuage  in  Barker-street  as  well  devised  by  the  will.  The 
entail  and  recovery  are  not  noticed  by  them,  and  their  bill  treats 
the  messuage  as  part  of  the  estates  of  which  the  fee-simple  in 
possession  was  well  subjected  to  all  the  testator's  debts.  The 
same  view  of  the  case  appears  to  have  been  taken  by  the  de- 
fendants in  that  cause.  The  bill  was  answered,  and  afterwards, 
in  1821,  a  receiver  was  appointed  of  the  testator's  estate — a  pro- 
ceeding which  certainly  was  intended  to  include  the  messuage 
in  Barker-street.  The  cause  was  put  at  issue,  witnesses  were 
examined,  and  the  evidence  published ;  in  which  state  of  the 
cause,  after  publication,  but  before  hearing,  Mrs.  Marsh,  in  the 
year  1822,  died. 

It  appears  to  have  been  supposed,  that  she  left  a  lady,  named 
Arme  Marsh,  her  daughter  and  heiress.  Anne  Marsh  was 
Already  a  party  to  the  suit,  and  it  was  thought  right  to  con* 
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tinue  the  proceedings,  without  any  bill  of  revivor  or 
•supplement,  and  the  proceedings  were  continued  accord-  [*219] 
ingly.  A  decree  was  obtained  in  the  suit,  under  which 
it  is  admitted,  that  accounts  were  taken,  and  the  devised  estates, 
or  some  of  them,  were  sold.  But  it  does  not  appear,  and  there 
is  no  reason  to  believe  that  the  creditors  of  the  testator  have 
been  fully  paid ;  or,  in  particular,  that  the  present  plaintiff  has 
been  paid. 

In  or  before  the  year  1828,  it  was  discovered,  that  Mrs.  Marsh, 
had,  in  truth,  died  without  issue  ;  and  that,  upon  her  death,  the 
present  defendant,  Mr.  Oliver,  became  her  heir,  and  the  heir  of 
the  testator.  Mr.  Oliver  was  requested  to  execute,  and  did  ex- 
ecute a  deed,  in  1828,  confirming  the  will,  but  not  intended  to 
have  any  other  effect  than  that  of  acknowledging  the  testator's 
sanity,  and  its  due  execution  and  attestation,  as  I  understand. 
At  what  time  it  was  first  discovered  that  the  will  did  not  affect 
the  messuage  in  Barker-street  does  not  appear.  Buc  in  the  year 
1840,  the  present  bill  was  filed,  for  the  purpose  of  obtaining  the 
benefit  of  the  former  suit,  and  having  the  assets  marshalled 
against  Mr.  Oliver,  and  so  indirectly  subjecting  the  messuage  in 
Barker  street  to  the  testator's  simple  contract  debts.  The  bill 
has  also  for  its  object  to  obtain  the  benefit  for  the  testator's  cred- 
itors of  a  mortgage  term  on  this  same  property.  The  mortgage 
was  paid  off  by  Mr.  and  Mrs.  Marsh,  as  it  is  alleged,  and  pro- 
bably with  truth,  out  of  the  testator's  personal  estate.  The  term 
was  vested  in  the  late  Mr.  Wood,  of  whom  one  of  the  defend- 
ants is  the  personal  representative,  in  trust  for  Mrs.  Marsh,  her 
heirs  and  assigns. 

Mr.  Oliver's  defence  to  this  bill  it  is  the  province  of  the  Court 
now  to  consider.  This  defence  is  founded  on  length  of  time, 
and  the  statutes,  or  one  of  the  statutes,  of  limitations,  and  seems  to 
raise  two  questions :  first,  whether  the  messuage  in  Barker-street, 
was  by  the  original  suit  effectually  brought  into  litigation,  so  as  to 
have  been,  if  Mrs.  Marsh  had  not  died,  and  that  suit  had 
been  heard  *and  efficiently  proceeded  with  against  her,  [*220] 
capable  of  being  dealt  with  under  the  first  bill  for  all 
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the  purposes  of  creditors,  without  amendment  and  without  sup- 
plement ;  secondly,  whether,  if  it  was,  the  length  of  time  which 
elapsed  before  the  filing  of  the  present  bill,  bars  the  present 
plaintiff's  remedy  against  Mr.  Oliver.  As  to  both  points,  I  have 
felt  some  doubt ;  but  upon  reflection,  I  have  come  to  the  conclu- 
sion, that  each  of  them  ought  to  be  decided  in  favour  of  the 
plaintiff. 

In  the  first  bill,  there  is  certainly,  to  borrow  an  expression 
used  by  Lord  Eldon^  great  penury  of  allegation.    It  suggests 
however,  the  possibility  that  there  might  be  real  estates  of  the 
testator,  which  Mr.  and  Mrs.  Marsh  might,  effectually  or  other- 
wise, contend  not  to  have  passed  under  his  will.     It  contains 
interrogatories,  addressed  to  such  a  state  of  things ;  and  the 
prayer,  in  terms,  extends  to  all  the  freehold  estates  of  which  the 
testator  was  seised  at  his  death,  and  to  marshalling.    Had  the 
answers  brought  forward  the  true  case,  with  respect  to  the  mes- 
suage in  Barker-street,  the  plaintiffs  might  have  amended ;  but 
no  such  thing  was  done.     The  answers,  as  well  as  the  bill,  pro- 
ceeded upon  the  notion  that  the  testator,  at  the  date  of  his  will, 
was  seised  in  fee  simple  in  possession  of  the  messuage  in  Bark- 
er-street, and  that  the  will  was  not  revoked ;  and  in  this  state  of 
the  record,  a  receiver  is  appointed  of  the  estates,  the  cause  is  put 
at  issue,  witnesses  examined,  and  the  evidence  published.    Now, 
though  I  do  not  forget  that  Mrs.  Marsh  was  all  this  time  under 
coverture,  yet,  I  cannot  conceive,  that,   had   the  cause  been 
brought  to  a  hearing  in  her  lifetime,  and  had  the  true  state  of 
the  title  to  the  messuage  in  Barker-street  been  then  suggested 
at  the  bar,  or  had  it  then  been  suggested  at  the  bar,  that 
there   were    any    descended    freehold  estates,   it  would   not 
have  been  competent  to  the  Court,  and    due  to    justice,  to 
have  inserted  in  the  decree  such  directions  as  would  have 
produced  a  report  from  the  Master  showing  what  de- 
[*221]    scended  •freehold  estates  there  were ;  upon  which  re- 
port, and  upon  further  directions,  it  would,  in  my  opinion, 
have  been  equally  competent  to  the  Court,  and  due  to  justice, 
to  have  made  that  property  available  to  the  creditors,  whether 
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directly  or  by  marshalling,  according  to  their  rights.  I  think 
that  such  a  course  of  proceeding  would  not  have  been  contrary 
to  any  rule  of  practice  or  pleading  existing  in  this  Court,  a  view 
supported  by  the  case  in  12  Vesey,(a)  before  Sir  William  Grant. 
That  case  is  not,  it  is  true,  precisely,  and  altogether,  in  point, 
but  has  considerable  analogy  to  the  present.  I  feel  myself 
therefore  bound  to  hold,  that  at  Mrs.  Marsh's  death,  the  property 
was  in  litigation  at  the  suit  of  the  original  plaintiffs,  of  whom 
the  present  plaintiff,  a  simple  contract  creditor,  is  one.  He  has 
not  exempted  himself  from  the  charge  of  considerable  delay  in 
bringing  forward  the  present  claim.  The  long  lapse  of  time 
between  Mrs.  Marsh's  death,  in  1822,  and  the  institution  of  the 
present  suit  in  1840,  is  not  satisfactorily  accounted  for ;  but,  ou  the 
whole,  as  I  have  said,  notwithstanding  HolUngsheadPs  case^{h) 
and  others  of  that  kind,  there  is  not,  I  think,  enough  to  war- 
rant the  Court  in  dismissing  the  bill,  wholly  or  partially.  I 
must  consider  the  order  for  a  receiver  made  in  Mrs.  Marsh's 
Ufetime  as  intended  to  affect,  and  as  containing  words  sufficient 
to  embrace,  the  messuage  in  Barker-street.  That  order  does 
not  appear  to  have  been  discharged  or  varied;  and  though 
there  is  not,  aa  far  as  I  am  aware,  any  evidence  that  the  receiver 
ever  took  possession  or  received  rent  of  this  property,  it  is  ad- 
mitted-that  Mr.  Oliver  neither  had  possession  nor  received  rent 
of  it  before  the  year  1837,  when  he  claimed  and  received  from 
the  occupying  tenant  rent  for  some  previous  years.  It  must  be 
remembered  also,  that  it  is  only  under  the  right  of  the  specialty 
creditors,  that  the  simple  contract  creditors  seek  to  affect 
the  desended  'estate  by  standing  in  the  place  of  specialty  [^222] 
creditors  paid  out  of  the  personal  estate.  The  amount 
of  the  personal  estate,  the  mode  and  time  of  its  application,  and 
the  amount  and  circumstances  of  the  specialty  debts,  are  not 
in  proof  upon  the  present  occasion ;  but  there  does  seem  rea- 
son to  believe  that  the  testators  personal  estate  is  entitled  to  the 
benefit  of  the  mortgage  vested  in  Mr.  Wood. 
Upon  the  whole,  considering  all  the  special  circumstances  of 

(«)  12  V««.  413.  {h)  1  p.  W.  743. 
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the  case,  I  am  of  opinion,  entertaining  the  view  which  I  do  of 
the  nature  and  capabilities  of  the  first  suit,  that  I  must  hold  the 
present  plaintiff,  though  merely  a  simple  contract  creditor,  not 
precluded  by  length  of  time.  I  must  therefore  give  him  the 
usual  decree  against  Mr.  Oliver,  including  a  direction  for  mar- 
shalling as  to  the  descended  estates,  and  the  benefit  of  the  for- 
mer proceedings,  so  far  as  they  took  place  in  Mrs.  Marsh's  life- 
time. So  far  as  they  took  place  after  her  death,  they  are  inef- 
fectual against  Mr.  Oliver ;  but  I  will  give  the  Master  power, 
with  the  consent  of  the  parties  to  ttiis  suit,  if  they  shall  so  con- 
sent to  adopt  any  of  the  proceedings  subsequent  to  Mrs.  Marsh's 
death. 

The  receiver  must  be  continued,  and  there  must  be  an  inqui- 
ry by  whom,  and  out  of  what  fund,  the  mortgage  now  vested 
in  Mr.  Wood  was  paid  off,  and  the  Master  must  have  liberty  to 
state  any  special  circumstances.  The  reference  should  go  to 
the  Master  in  the  original  cause.  I  understand  it  to  be  admitted, 
that  the  late  Mr.  Wood,  the  trustee  of  the  mortgage  term^  was 
assignee  of  Mr.  Marsh's  estate  under  his  insolvency,  and  has 
been  succeeded  in  that  office  by  his  personal  representative,  the 
present  Mr.  Wood,  one  of  the  defendants. 

At  the  conclusion  of  the  judgment  the  counsel  for  Mr:  Oliv^ 
said,  that  they  would  consent  to  the  adoption  in  the  present  suit 
of  the  proceedings  in  the  original  suit,  which  took  place  subse- 
quent to  Mrs.  Marsh's  death.[l] 

[1]  L.  died  in  1805  having  bequeathed  all  h»  penonal  ei«ate  to  hit  two  danghten 
equally,  and  appointed  S.  hii  executor.    The  yonngeat  daughter  attained  her  age  in 
April,  1823,  and  married,  and  in  July,  1823,  she  and  her  huahaud  61ed  a  biU  against 
the  son  of  S.  who  was  his  heir  and  personal  representative,  for  payment,  out  of  the 
freehold  and  peraonal  estate  of  S.  of  the  sum  due  to  them  on  foot  of  the  aaaets  of  L. 
which  came  to  the  hands  of  S.    This  hill  was  not  filed  on  behalf  of  all  the  cfeditoBB  of 
8.  and  the  Court  decreed  an  account  to  be  taken  of  the  personal  estate  of  S.  only.  The 
suit  was  prosecuted  against  the  personal  estate  of  S  ;  but  it  being  apprehended  that  it 
would  not  be  sufficient  to  answer  the  specialty  debts  of  S.  and  also  the  demand  of  the 
plainfiff  hi  that  cause,  the  assignee  in  bankruptcy  of  the  husband,  in  May,  1843,  filed  a 
supplemental  bQl  on  behalf  of  himself  and  the  other  simple  contract  credHon  of  S. 


jOASES  IN  CHANCERY.  223 


1849.— SmUh  ▼.  Baker. 


•Smith  v.  Baker.  [•223] 

1842:  Jan.  20th. 

J.  &  under  Uie  belief  that  he  had  the  fee-ample  in  an  estate  nibjeet  to  a  life  interest 
in  hia  mother,  eouToyed  all  hia  interest  to  trustees  for  the  benefit  of  his  cipditora 
The  conveyance  contained  covenants  for  title  and  fur  further  assurance.  It  turned 
oat  that  at  the  time  of  the  conveyance,  the  mother  had  the  fee-simple,  which  upon 
her  death  descended  to  J.  S.  as  her  heir-at-law : — Held^  that,  although  no  estate 
passed  by  the  conveyance,  yet  the  transaction  amounted  to  a  contract  for  sale  of 
the  spedfic  estate,  and  that  J.  S.  unless  he  could  set  aside  the  contract  for  fraud, 
was  in  equity  compellable  to  carry  it  into  execution. 

By  an  indenture  dated  the  30th  March,  1816,  and  made  be- 
tween Elizabeth  Baker,  widow,  and  Thomas  Charles  Baker,  des- 
cribed as  onlyson  and  heir-at-law  of  the  said  Elizabeth  Baker,  of 
the  one  part  and  Thomas  Martin  of  the  other  part,  certain  lands 
at  Sitwell  and  Brightwell  in  the  county  of  Berks  were,  in  consid- 
eration of  a  sum  of  money  expressed  to  have  been  advanced  by 
Martin  to  Elizabeth  Baker  and  Thomas  Charles  Baker,  demised 

praying  to  have  his  real  and  personal  estates  maxshalled.    It  was  held  that  the  plain- 
tiff was  baired  of  this  relief  by  lapse  of  time ;  and  that  the  pendency  of  the  suit 
against  the  peisonal  lepresentative  of  S.  did  not  keep  the  demand  alive  against  him 
as  the  heir-at-law  of  S.     Sugdeu,  Lord  Ch.  "  No  authority  has  been  cited  to  jus- 
tify this  bin.    In  ViekerB  v.  Oliver,  the  lachet  was  certaiuly  very  great ;  but  there 
the  bill   was  originally  properly  framed ;   the  real  estate  descended  by  accident, 
and  in  the  answera  to  the  original  bill  it  was  treated  as  having  passed  under  the  will. 
If  it  had  been  stated  in  the  answer  that  the  estate  had  descended  and  had  not  passed 
onder  the  will,  the  bill  would  have  been  amended :  but  all  parties  acted  upon  the  sup- 
poBitioo  that  the  estate  had  passed  under  the  will.    The  Court  thought  that  there  had 
been  a  miscarriage,  but  not  through  the  fault  of  the  plaintiff;  and  that  as  the  suit  had 
been  originally  properiy  framed,  it  was  not  then  too  late  to  give  the  relief  asked.    I 
do  not  think  that  the  decision  in  that  case  can  be  maintained  upon  any  other  ground ; 
Av  in  Jfoy  ▼.  Selby  in  the  same  book,  [post,  335]  the  counsel  for  the  plaintiff  being 
pressed  with  the  otjection  that  the  suit  was  not  on  behalf  of  the  plaintiff  and  the 
other  creditocsy  submitted  to  have  the  bill  dismissed  as  against  the  persons  entitled  to 
the  real  estate.     That  latter  case  is  conclusive  to  show  that,  in  point  of  law,  the  ori- 
ginal snit  here  was  not  framed  so  as  to  affect  the  real  estate  ;  it  was  not  on  behalf  of 
ail  the  ciedilon*  and  it  did  not  bring  the  proper  parties  before  the  Court"    Bushy 
V.  SefmQur,  (Jane,  1844,)  1  Jones  6l  La  Toncbe ,  527. 
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to  Martin,  his  executors,  &,c.,  for  a  term  of  500  years,  with  a 
proviso  for  making  void  the  said  term,  on  payment  to  Martin, 
his  executors,  d^c,  by  Elizabeth  Baker  and  Thomas  Charles  Ba- 
ker their  heirs,  executors,  or  administrators,  or  any  or  either  of 
them,  of  the  mortgage  money  and  interest  as  therein  mentioned. 

This  mortgage  was.  after  wards  assigned  to  the  plaintiff  Cathe- 
rine Smith,  by  an  indenture  dated  the  18th  April,  1817,  to  which 
Mrs.  Baker  and  her  son  were  parties.  On  this  occasion,  ami 
from  time  to  time  afterwards,  further  advances  were  made  to 
them  by  the  plaintiff,  and  on  the  22nd  July,  1830,  they  executed 
to  the  plaintiff  a  deed  of  further  charge  on  the  same  premises. 
In  the  deed  of  assignment  ib  the  plaintiff,  the  mortgagors  were 
described  in  the  same  manner  as  in  the  original  mortgage-deed, 
and  the  proviso  for  redemption  was  similar.  In  both  deeds,  the 
mortgagors  covenanted  that  they,  or  one  of  them,  had  a  good 
title,  &c.,  and  for  further  assurance. 

By  indentures  of  lease  and  release  and  assignment  dated  res- 
pectively the  21st  and  22nd  days  of  June,  1832,  the  latter  deed 
being  made  between  Thomas  Charles  Baker,  of  the  first  part, 
Isaac  King,  William  Toovey,  and  Holland  Thomas  Birkett  of 
the  second  part,  and  several  other  persons,  creditors  of  the  said 
Thomas  Charles  Baker,  who  should  execute  the  said  re- 
[*224J    lease,  of  the  third  part,  reciting  "that  the  said  T.  C.  Ba- 
ker was  seised  in  fee-simple  of  a  messuage  or  tenement, 
farm,  lands,  and  hereditaments,  with  their  appurtenances,  sit- 
uate, lying,  and  being  at  Sitwell  and  Brightwell,  in  the  coun- 
ty of  Berks,  subject  to  a  mortgage  thereof  by  him  to  the  plaintiff, 
but  the  particular  amount  of  such  mortgage  debt  could  not  be  then 
ascertained  with  any  certainty ;  and  also  reciting  that  the  said 
T.  C.  Baker  was  entitled  to  certain  other  property  therein  particu- 
larly mentioned,  and  that  he  stood  indebted  to  the  said  Isaac 
King,  William  Toovey,  and  Holland  Thomas  Birkett,  and  divers 
other  persons,  and  being  unable  to  make  immediate  payment 
and  satisfaction  to  his  said  several  creditors,  had  agreed  to  con- 
vey the  said  messuage  or  tenement  and  premises  at  Sitwell  and 
Brightwell  aforesaid,  and  also  to  assign  and  make  over  his  other 
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property  therein  mentioned,  unto  the  said  King,  Toovey,  and 
Birkett,  their  heirs,  executors,  administrators,  and  assigns,,  upon 
the  trusts  thereinafter  declared,  and  for  the  benefit  of  the  creditors 
of  him  the  said  T.  C.  Baker,  and  in  full  payment,  satisfaction 
and  dischai^e  of  the  several  debts  due  to  them  respectively, 
which  they,  the  several  persons  parties  thereto  of  the  second  and 
third  parts,  did  thereby  agree  to  accept  and  take  in  full  of  their 
said  debts,  and  did  release  and  discharge  the  said  T.  C.  Baker 
of  and  from  the  said  several  debts :  It  was  witnessed,  that,  in 
consideration  of  the  premises,  cfec,  the  said  T.  C.  Baker  granted, 
bargained,  sold,  released  and  confirmed  unto  the  said  King, 
Toovey,  and  Birkett,  all  that,  &c.,  [describing  the  property  at 
Sitwell  and  Brightwell,]  and  also  all  other  (if  any)  the  mes- 
suages, cottages,  lands,  tenements,  hereditaments,  and  real  es- 
tate whatsoever  of  him  the  said  T.  C.  Baker,  whether  m  pos- 
session, reversion,  remainder,  or  expectancy,  and  all  the  estate, 
right,  title,  use,  trust,  benefit,  property,  possession,  inheritance, 
claim,  and  demand  whatsoever,  at  law  and  in  equity,  of  him 
the  said  T.  C.  Baker,  of,  in,  to,  or  out  of  the  said  premises,  or 
any  part  thereof,  to  hold  the  same  (subject  to  the  said 
mortgage  U>  the  plaintifi"  Catherine  Smith)  *unto  the    [•225] 
said  King,  Toovey,  and  Birkett,  their  heirs  and  assigns 
upon  trust  to  sell  and  dispose  of  the  said  messuage  and  heredi- 
tametlts  in  manner  therein  mentioned,  and  to  stand  and  be  pos- 
sessed of  the  net  money  thence  arising,  after  discharging  and 
satisfying  the  mortgage  debt  affecting  the  same,  and  also  after 
deducting  the  costs  of  the  sale,  upon  trusty  in  the  first  place  to 
pay  and  dischai^e  the  costs  of  preparing  the  release,  &c.,  or  other- 
wise incurred  in  the  execution  of  the  trusts,  and,  after  paying 
certain  sums  therein  particularly  mentioned,  to  pay  the  net  resi- 
due of  the  monies  arising  by  the  ways  and  means  aforesaid,  as 
far  as  the  same  would  extend,  unto  and  among  the  said  King, 
Toovey,  and  Birkett,  and  all  other  the  creditors  of  the  said  T.  C. 
Baker,  who  should  execute  the  said  release  rateably  and  propor- 
tionally according  to  the  amount  of  their  respective  debts,  with- 
out any  preference  or  priority,  and  in  full  discharge  of  their  said 
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several  debts.  The  deed  contained  an  assignment  of  person- 
alty upon  the  same  trusts.  It  also  contained  an  express  cove- 
nant, that  T.  C.  Baker,  at  the  time  of  the  execution  thereof,  was 
seised  of  an  estate  in  fee-simple,  of  and  in  the  hereditaments 
therein  expressed  to  be  released,  and  had  in  himself  good  and 
full  power  to  release  and  convey  the  same,  subject  to  such 
mortgage  to  the  plaintiff  as  aforesaid,  and  also  to  assign  the 
personal  estate  thereinbefore  mentioned  to  be  assigned,  in  man- 
ner and  upon  the  trusts  thereinbefore  also  mentioned,  and  that 
all  and  singular  the  said  several  premises  should  remain  and  be 
to  the  uses,  upon  the  trusts,  and  for  the  intents  and  purposes 
aforesaid. 

This  deed  was  executed  by  Baker,  and  also  by  the  trustees 
and  several  other  creditors,  whose  debts  amounted  to  £1670  and 
upwards ;  and  the  creditors  subsequently  received  a  dividend 
of  IO5.  in  the  pound  out  of  the  personal  estate. 

In  April,  1834,  Mrs.  Baker  died,  after  which  the  plaintiff 
filed  the  present  bill  against  Thomas  Charles  Baker, 
[•226J    "and  against  King,  Toovey,  and  Birkett,  for  a  foreclosure 
of  the  premises. 

The  defendant  Baker,  by  his  answer,  stated  that  he  had  lately, 
and  since  the  filing  of  the  bill,  discovered  that  at  the  tirne  of  the 
execution  of  the  indentures  of  June,  1832,  the  mortgaged  prem- 
ises were,  by  virtue  of  certain  settlements  made  many^years 
back,  vested  in  his  mother  in  fee,  whereas  he  had  executed 
those  indentures  under  the  impression  that  his  mother  was  enti- 
tled for  life  only,  and  that  he  was  entitled  to  the  fee-simple,  sub- 
ject to  her  hfe  interest.  He  therefore  submitted,  whether  the 
other  defendants  took  any  interest  in  the  equity  of  redemption 
of  the  premises. 

Upon  the  cause  commg  on  for  hearing  before  Lord  CaHenham^ 
C,  his  Lordship  declared  that  the  plaintiff  was  entitled  to  a  de- 
cree of  foreclosure,  and  he  referred  it  to  the  Master  to  inquire 
whether  the  defendants,  King,  Toovey,  and  BirkeU,  had  any, 
and  what  interest  in  the  mortgaged  premises,  rnider  the  inden- 
tures of  June,  1832. 
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The  Master  reported,  that  the  effect  of  the  indentures  of  June, 
1832,  \vas  to  transfer  to  the  last-named  defendants  all  the  inter- 
est which  Thomas  Charles  Baker  then  had  in  the  equity  of  re- 
demption, and  that  the  plaintiff  could  not  effectiially  foreclose 
the  mortgage  term  without  barring  that  equity ;  and  that  though 
the  recital  in  the  deed  of  release  of  the  22d  June,  1832,  that 
Thomas  Charles  Baker  was  seised  in  fee-simple  of  the  premises 
subject  only  to  the  mortgage,  was  inaccurate,  yet  it  was  true  to 
this  extent,  that  he  had  then  in  him  the  equity  of  redemption,  or 
an  interest  in  the  equity  of  redemption,  by  express  contract  with 
the  mortgagee. 

To  this  report  the  defendant  Baker  took  exceptions,  on  the 
ground  that  at  the  time  of  the  execution  of  the  indentures  of 
June,  1832,  he  had  no  interest  whatever  in  the  premises,  and 
that  consequently  no  interest  was  conveyed  by  those 
deeds  to  the  other  defendants.  He  'then  set  out  various  [*227] 
deeds  of  April,  1799,  March,  1800,  and  March,  1802, 
which  had  been  used  before  the  Master,  by  which  it  appeared 
that  the  legal  estate  in  the  premises  was  outstanding  in  a  Mr. 
Newton,  who  was  not  a  party  to  the  mortgage  deed  of  1815,  or 
any  subsequent  deed  ;  and  he  submitted  that,  under  the  circum- 
stances, the  indenture  of  release  of  June,  1832,  did  not  operate 
against  him  by  estoppel. 

Mr.  Kenyan  Parker  and  Mr.  Glasse,  for  the  report. 

Mr.  Ijee  and  Mr.  Randell  for  the  exceptions. — ^The  Master 
has  given  a  wrong  construction  to  the  instruments.    Admitting, 
for  die  sake  of  argument,  that  they  might  amount  to  a  contract, 
he  has  treated  them  as  a  conveyance.     [TheVice-Chancellor. — 
I  agree  with  you,  that  the  instruments  gave  no  interest,  and  that 
there  was  no  conveyance.    The  question  is,  however,  whether 
the  deed  of  1832  was  not  an  available  contract  of  charge  on  the 
estate.]    At  the  time  of  the  execution  of  that  deed,  the  defend- 
ant was  imder  a  misapprehension  of  his  rights.    Under  such 
circumstances  it  will  be  no  estoppel  to  him  in  equity,  whatever 
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it  might  be  at  law.(a)[l]  Besides,  when  he  executed  it,  he  had 
a  mere  hope  of  succession,  a  mere  possibility  of  succeeding  to 
his  mother's  estate.  The  Court  is  jealous  of  transactions  of  this 
kind  with  heirs  apparent,  and  it  has  been  laid  down  without 
qualiiScation  that  a  mere  hope  of  succession  is  not  the  subject 

of  contract.  [  The  Vice-Chancellor  mentioned  the  case 
[*228]    of  *Beckley  v.  Newland.ib)]    InCarleton  v.  Leightonlc) 

it  is  laid  down  by  Lord  Eldon  that  the  expectancy 
of  an  heir  presumptive  or  apparent  (the  fee  simple  being  in  the 
ancestor)  is  not  an  interest,  and  is  not  capable  of  being  made 
the  subject  of  assignment  or  contract.  Wright  v.  Wrighi\d) 
The  Court  will  look  at  all  the  circumstances  of  the  contract 
We  do  not  deny  that  King,  Toovey,  and  Birkett  might  file  a  bill 
to  enforce  the  covenant  for  further  assurance,  but  the  question 
now  is  whether  they  have  any  and  what  interest.  [  The  Vke- 
Chancellor, — ^Mrs.  Baker  is  dead,  and  her  estate  has  descended 
upon  her  son.]  Still  the  right  of  the  other  defendants  rests  in 
contract  only,  and  must  be  carried  out  by  the  decree  of  the  Court 
before  it  can  be  turned  into  an  interest. 

In  the  course  of  the  argument,  upon  the  Vtce-ChanceUor  re- 
ferring to  that  class  of  cases  where  a  man  who  has  no  title  sells 
an  estate  and  upon  afterwards  acquiring  a  title  is  ccnnpelled  to 

(a)  In  BeiuiUy  ▼.  Burdon^  S  S.  d&  S.  519,  it  was  held  that  a  eonveyanee  by  Uut 
and  relea$e  of  an  estate  which  a  iMirty  had  not  at  the  time  of  the  coiiTeyaiice-  opera- 
ted, at  law,  88  an  estoppel  to  him  and  his  asmgni ;  and  that  decision  was  affiimedhy 
Lord  Eldon.  In  Right  ▼.  Bucknell,  3  B.  &  Ad.  378,  where  the  coareyance  washy 
lease  and  release,  it  was  held  that  there  was  no  estoppel ;  but  that  case  is  distingoiah- 
aUe  in  its  circumstances  from  the  former.  See  an  able  article  on  this  subject  in  the 
JuHst,  Vol.  5,  pp.  858,  1170. 

(5)  3  P.  W.  183.  (c)  3  Mer.  671.  (rf)  1  Ves.  sen. 

[1]  As  to  the  doctrine  of  technical  estoppel  by  deed,  see  farther,  Jfukton  ▼.  JCiir- 
ray,  13  Johns.  Rep.  301.  Whiiloek  v.  MilU,  13  Johns.  Rep.  463.  Jaekaan  v. 
Wright,  14  Johns.  Rep.  193.  Jackson  v.  Stevens,  16  Johns.  Rep.  110.  StoMght§n 
T.  Lynch,  3  Johns.  Ch.  Rep.  310, 33.  Van  Home  ▼.  Grain,  1  Paige,  459.  iSuieUar 
▼.  Jaekaen,  8  Cow.  453.  Jackson  ▼.  Parkhurst,  9  Wend.  909.  Jackma  ▼.  Wat- 
drpHp  13  Wend.  17a    Barber  v.  Harria,  15  Wend.  615. 
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make  good  the  title  to  the  vendee,  the  counsel  in  support  of  the 
exceptions  cited  Noel  v.  £&zr/ey.(a)[2] 

In  answer  to  a  question  put  by  the  Court,  it  was  admitted 
that  no  bill  had  been  filed  by  Baker  against  the  other  defendants 
to  set  aside  the  deeds  of  1832. 

Mr.  Parry^  for  the  other  defend^tis,  was  stopped  by  the 
Court. 

The  ViCE-CHANc6LLOR.-7-The  plaintiff  being  mortgagee 
with  undoubted  priority,  filed  his  bill  against  several  parties, 
each  claiming  an  interest  in  the  .estate  Of  these  defendants, 
one  denied  that  the<>tlier  had  claims.  It  was  therefore 
necessary,  in  the  opinion  of  the  judge  who  heard  *the  [*229] 
cause,  in  order  to  do  justice  to  the  plaintiff  and  defend- 
ants, to  ascertain  first  whether  all  the  defendants  were  interested 
in  theeqiuty  of  redemption.  He  therefore  directed  an  inquiry, 
with  liberty  to  the  Master  to  state  special  circumstances.  That 
made  the  defendants  actors  in  the  Master's  office.  They  entered 
into  the  controversy  accordingly,  and  the  Master  has  found  that 
8on)e  of  the  defendants  have  that  right  which  the  other  denied. 

(«)  3  Sim.  103.  * 

[3]  Lord  Chanoellor  Sagden  speaking  of  the  case  of  Notl  ▼.  BewUy^  says :  "  That 

was  a  case  of  this  natare :  A  man  conveyed  a  contingent  remainder  to  which  he  was 

eatitled,  to  secare  a  debt ;  the  remainder  was  afterwards  barred  by  the  tenant  of  the 

prior  estate.    The  person  who  was  entitled  to  the  estate  afterwards  devised  it  to  the 

trustees  in  trost,  for  the  person  whose  right  he  had  barred.    The  mortgagees  filed  a 

biU,  itasisthig  that  they  were  entitled  to  the  new  estate  thus  created,  and  it  was  so 

decreed,  and  the  decree  was  never  disturbed.    It  appeara  therefore  clear,  that  if  a 

tuan  seUs  an  estate,  (and  the  principle  is  the  same  if  the  contract  be  for  a  mortgage 

or  annuity,)  and  the  title  he  had  at  the  time  he  made  the  mortgage  is  defective,  there 

ajB  equity  out  of  the  original  contract,  to  pursue  any  new  title  which  the  mort- 

may  acquire,  so  as  to  make  that  new  title  a  substitution  for  the  original  title, 

ttte  infirmity  of  which  prevented  the  contract  from  being  carried  into  execution.    In 

this  case  the  contract  is  not  between  the  parties,  bat  the  same  principle  applies  as  to 

that  of  a  porchaser  taking  subject  to  a  charge.    He  is  bonnd  by  it"    JonM  v. 

me9,  1  Conn.  A  Taw,  34, 50 ;  S.  C.  1  Dm.  &  Warr.  134,  59. 
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An  exception  has  been  taken  to  the  Master's  report,  and  the  ex- 
ception turns  on  this :— that  Baker,  who  contends  that  the  other 
defendants  have  no  right,  was,  when  he  executed  the  convey- 
ance under  which  they  claim,  heir-apparent  only  of  the  person 
seised  in  fee  of  the  property,  and  not  havmg  any  interest,  was 
unable  to  convey  any  interest :  and  it  is  said  that  he  acted  under 
an  erroneous  notion  of  his  title,  that  fact  being  evidenced  by  his 
own  affidavit,  and  the  recital  in  the  deed.    I  am  not  sure  that 
the  affidavit  and  deed  agree.    The  deed  describes  him  as  being 
entitled  to  the  fee-simple  in  possession  :  the  affidavit  alludes  to 
his  mother  as  having  a  life  interest.    I  do  not  think,  however, 
that  this  variation  is  very  Qiaterial.    He  has  dealt  with  the 
property  not  generally,  but  upon  a  specefic  contract  for  ^alue, 
in  the  same  manner  as  if  he  had  sold  the  specific  estate.    He 
holds  out  to  the  creditors,  not  his  property  generally,  but  this 
particular  property ;  and  upon  the  ground  of  the  property  speci- 
fied being  appropriated  to  pay  his,  debts,  he  is  released.    There- 
fore, to  all  substantial  intents  this  was  a  sale  by  him  of  the 
property. 

It  may  be  that  he  did  not  know  what  his  interest  was  at  the 
time ;  but  upon  the  mere  circumstances  which  appear  here,  he 
caimot  be  allowed  to  deprive  his  creditors  of  an  estate  of  which 
he  disposed  to  %hem  for  valuable  consideration.  It  is  not  suf- 
ficient for  him  to  say  that  he  then  had  no  interest  in  it — ^that  he 
acquired  subsequently  the  estate  which  he  said  he  had,  and 

which  he  may  or  may  not  have  supposed  himself  to  have 
[•230]    had,  at  the  time  of  the  execution  'of  the  deeds  of  1832. 

Whether  the  Master  has  arrived  at  the  conclusion  to 
which  he  has  come,  and  which  I  think  is  the  right  conclusion, 
by  correct  steps,  I  do  not  say.  Perhaps  I  may  differ  from  him 
as  to  so  much  of  the  case,  and  agree  so  far  with  the  argument 
of  Mr.  Lee,  But  I  see  enough  to  satisfy  me  th,at  there  was  a 
contract  for  value,  by  deed,  for  the  sale  of  this  specific  estate  to 
the  creditors ;  and  I  caimot  relieve  the  party  firom  the  effect  of 
that  contract. 

I  think,  however,  that  the  exceptions  were  in  some  degree 
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justified.    I  shall,  therefore,  not  overrule  them,  and  shall  allow 
the  excepting  party  to  take  back  his  deposit. 

Tame,  an  accooBt  of  wtai  m  doe  to  the  plaintiff  for  principal,  interest,  and  eoata  on 
her  mortgage,  6lc  Declare  that,  by  virtae  of  the  indentnres  of  the  21st  and  32nd 
Jane,  1832,  the  defendants,  King,  Toovey,  and  Birkett,  have  an  equitable  interest 
in  the  estate  in  question,  subject  to  the  plaintiff's  mortgage.  Declare  that  the  de- 
fendants. King,  &c.,  are  entiled  to  redeem  the  plaintiff,  and  in  case  they  shall  not 
redeem  within  six  months  from  the  date  of  this  decree,  then  the  defendant  Baker  to 
be  at  liberty  to  redeem  the  plaintiff.  And  on  the  application  of  the  defendants,  de- 
dare,  that,  as  between  the  defendant  Baker  and  the  other  defendants,  the  decree  shall 
be  without  prejudice  to  any  bill  which  the  defendant  Baker  may  file  against  the 
defendants  King,  &c,  within  six  months  from  the  date  of  this  decree. 


Eades  v.  Harris. 

1842 :  Jan.  20Uk. 

One  of  seToral  eettui  qv^  trutts  hayiug  taken  the  benefit  of  the  Insolvent  Actt 
joins  as  a  co-plaintiff  with  two  othen  of  the  eettui  que  tnuU  in  a  bill  to  carry  the 
trust  deed  into  execution  ;  the  assignee  of  the  insolvent  being  a  defendant,  and  the 
bill  aHeging  that  there  is  a  'feurplus  coming  to  the  insolvent  after  payment  of  all 
his  debli.  This  is  not  a  misjoinder  of  which  advantage  can  be  taken  at  the  hearing ; 
and  sembU  that  it  is  no  ground  of  demurrer. 

With  reelect  io  the  effiwt  which  such  asngnments  have  upon  the  suit,  there  is  no  die- 
tinction  between  assignments  pendente  lite  of  equitable  interests  by  plaintiA,  and 
sfanifar  assignments  by  defendants. 

laqoiry  directed  as  to  defendants  being  out  of  the  jurisdiction. 

John  Eades,  who  carried  on  an  extensive  business  as  a  brick* 
maker  in  Staffordshire,  having  died  leaving  a  very  obscure  will, 
his. widow  and  children,  in  orA^t  to  prevent  disputes  as  to  the 
testator's  property,  executed  certain  indentures  of  lease  and  re- 
lease and  assignment,  whereby  all  the  testator's  freehold, 
copyhold,  and  customary  estates,  *and  all  his  stock  in  [*231] 
trade  and  personal  effects,  were  conveyed  and  assigned 
to  three  persons  of  the  names  of  Pearce,  Harris,  and  Robinson 
(nrlio  executed  the  deed,)  their  heirs,  executors,  administrators, 
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and  assigns,  upon  trust  to  sell  the  same,  and,  after  paying  the 
testator's  debts,  to  invest  the  produce  ia  the  funds,  or  on  real 
security,  and  pay  the  dividends  and  interests  to  the  testator's 
widow  for  her  life,  and  after  her  death,  to  divide  the  property 
among  such  of  the  testator's  children  as  should  be  then  living, 
and  the  issue  of  such  as  should  be  dead.  Power  was  given 
to  the  trustees  to  permit  the  widow  to  carry  on  the  testator's -bus- 
iness for  the  support  of  such  of  the  children  as  might  be  under 

age. 

The  bill  was  filed  by  three  of  the  testator's  children,  alleging 
misapplication  of  the  trust  funds  by  the  trustees,  and  praying 
for  accounts  of  the  real  and  personal  estate,  whether  sold  or  un- 
sold by  the  trustees,  and  that  the  rights  of  the  parties  might  be 
declared.  The  plaintiffs  in  the  suit  were  Thomag-Eades,  the  eldest 
son  and  heir-at-law  of  the  testator,  John  Eades,  another  son,  who 
was  his  customary  heir,  and  George  Dalr3rmple,  and  Elizabeth,  his 
wife ;  Elizabeth  being  a  daughter  of  the  testator.  The  last  named 
plaintiffs  were  out  of  the  jurisdiction.  The  defendants  were  the 
trustees,  the  widow,  the  remaining  children  of  the  testator,  in- 
cluding Sarah,  the  wife  of  William  Bannister,  and  her  husband, 
(who  were  alleged  to  be  out  of  the  jurisdiction,)  and  James 
Higgs,  the  assignee  of  Thomas  Eades  under  the  Insolvent  Act. 

The  bill  alleged  that  the  real  and  personal  estate  of  Thomas 
Eades  had  been  conveyed  to  the  defendant  Higgs,  upon  the 
trusts  of  the  several  acts  of  Parliament  passed  for  the  relief  of 
insolvent  debtors,  under  which  there  was  a  resulting  trust  for 
the  benefit  of  the  said  Thomas  Eades  beyond  the  debts  thereby 
secured,  which  debts  such  real  and  personal  estate  were  more 
than  sufficient  to  satisfy ;  and  that  this  would  appear 
[*232]  from  the  accounts  of  the  assignee.  *The  prayer  against 
the  assignee  was,  that  he  might  be  directed  to  pass  his 
accounts  in  the  proper  court,  and  pay  over  to  the  plaintiff,  Tho- 
mas Eades,  the  surplus  of  his  property,  after  payment  of  his 
debts. 

No  evidence  was  entered  into  on  either  side,  but  the  answers 
were  replied  to. 
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On  behalf  of  the  defendants,  the  trustees,  it  was  objected,  part- 
ly in  their  answers,  and  partly  at  the  hearing : — 1.  That  Tho- 
mas Eades  being  an  insolvent  debtor,  was  not  competent  to  join 
as  a  plaintiff,  ahhough  his  assignee  was  a  defendant.  2.  That 
John  Eades  had,  since  the  institution  of  the  suit,  taken  the  ben- 
efit of  the  Insolvent  Debtors'  Act,  and  that  his  assignee,  Thx)- 
mas  Harris,  claimed  his  share  in  the  premises.  3.  That  the  de- 
fendants, Bannister  and  wife,  who  had  put  in  no  answer,  were 
not  proved  to  be  out  of  the  jurisdiction. 

Mr.  Cooper  and  Mr.  Jeremy,  for  the  plaintiffs. — First,  there 
being  alleged  to  be  a  surplus  of  Thomas  Eades'  property,  in  res- 
pect of  which  the  bill  is  brought,  he  is  not  an  improper  or  unne- 
cessary party ;  but  even  if  he  were  an  unnecessary  party  by 
reason  of  want  of  interest,  the  objection  on  that  ground  would 
not  be  available  at  the  hearing.  Raffety  v.  King,{d)  Second- 
ly, though  it  is  alleged  by  the  answers  of  the  trustees,  that  John 
Eades  has  taken  the  benefit  of  the  insolvent  act,  that  allegation 
is  denied  by  the  plaintiff,  John  Eades ;  though  it  may  be  true 
that  since  the  institution  of  the  suit,  he  has  assigned  his  interest. 
John  Eades,  therefore,  having  replied  to  the  answer,  is  entitled 
to  an  inquiry  on  that  point.  In  order  to  meet  the  third  objection, 
the  plaintiffs  are  entitled  to  exhibit  an  interrogatory. 

Mr.  Koe  and  Mr.  Romilly,  for  the  defendants,  the  *tnis-  [*233] 
tees. — The  defendants  are  willing  to  account,  but  desi- 
rous to  account  to  proper  parties.  Thomas  Eades  cannot  sue 
as  a  co-plaintiff,  notwithstanding  he  has  made  his  assignee  a 
defendant  :  Kaye  v.  Fosbrooke.{b)  [The  Vice-Chancellor. — 
The  only  plaintiff  in  that  case  was, the  insolvent.]  Here,  he 
joins  with  other  parties  as  a  co-plaintiff,  but  that  will  not  help 
the  difficulty.  He  is,  to  say  the  least,  an  unnecessary  party. 
J^^^g  of  Spaiji  V.  Machndo.{c)  [The  Vice-Chancellor. — In 
Rhodes  v.  Warburion,{d)  there  was  a  superfluous  plaintiff,  but 

(3)  1  Keen,  601.    See  the  judgment  of  Alderwn,  B.,  in  Daviet  ▼.  QuarlfmcJlt 
A  You.  &  C.  257. 

{h)  6  Sim.  38.  (c)  4  Rusb.  225  (<f)  6  Sim.  617. 
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Tke  Vice-Chancellor  held,  that  a  demurrer  would  not  lie  on  that 
ground.  The  party  was  not  a  stranger,  but  had  an  interest 
That  case  went  before  Lord  Cottenhatn  ;  the  same  objection  was 
taken,  and  he  confirmed  the  decision.]  Admitting  that  Tho- 
mas Eades  might  sue  as  a  co-plaintiflf,  he  is  virtually  the  sole 
plaintiff  in  this  case,  John  Eades  having  assigned  his  interest  for 
the  benefit  of  his  creditors,  and  the  other  plaintiffs  being  out  of 
the  jurisdiction.  Under  such  circmnstances  it  is  submitted,  that 
the  defendants  ought  to  be  protected  by  having  the  assignee  of 
John  before  the  Court ;  more  especially  as  another  suit  has  been 
filed  against  them  by  the  testator's  creditors.  [  TTie  Vice-Chan- 
cellor.— ^John's  assignment  is  merely  that  of  an  equitable  inter- 
est pedente  lite.]  It  is  submitted,  that  there  is  a  distinction  in 
this  respect  between  plaintiffs  and  defendants.  The  (Tourt  will 
not  allow  a  defendant  to  stave  off  the  consequences  of  a  cause, 
by  assigning  from  time  to  time,  and  therefore  takes  no  notice  of 
nis  assignment  But  the  same  reason  does  not  apply  to  plaintifis. 
There  are  other  cases,  as  that  of  the  marriage  of  females,  in 
which  the  same  acts  done  by  plaintiffs  and  defendants  have  a 
very  different  effect  on  the  suit. 

Mr.  Craig,  Mr.  Jervis  and  Mr.  Ltaw  appeared  for  other  par- 
ties. 

[•234]  •The  Vice-Chancellor. — The  plaintifis,  Mr.  and 
Mrs.  Dalrymple,  are  necessary  parties,  having  plainly  a 
right  to  sue ;  and  the  circiunstance  that  they  are  out  of  the  juris- 
diction is  not  material.  It  is  not  a  question  of  directing  or  not 
directing  security  for  costs.  They  are  properly  made  plaintifis. 
They  happen  to  be  associated  with  Thomas  and  John  Eades. 
Thomas  had  an  interest  which  was  drawn  out  of  him,  to  an  ex- 
tent but  not  wholly,  before  the  institution  of  the  suit,  having  ta- 
ken the  benefit  of  the  Insolvent  Debtor's  Act ;  and  it  is  alleged 
that  the  suit  must  now  fail  because  he  is  Joined  as  plaintiff.  It 
appears  to  me,  having  regard  to  the  nature  of  the  bill,  the  pre- 
sence of  his  assignee^  the  advanced  stage  of  the  cause,  and  the 
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associatioii  of  the  coplaintiffs,  that  this  is  not  an  objection  suffi- 
cient to  prevent  the  Court  firom  making  a  decree.[l]  How  it 
may  affect  the  question  of  costs  is  not  now  to  be  decided.  ThsCt 
is  matter  for  future  consideration.  As  to  John  Eades,  he  appears 
not  to  have  taken  the  benefit  of  the  Insolvent  Act,  and  not  to 
have  become  bankrupt ;  but  it  seems  that  after  the  suit  had  been 
commenced  he  executed  a  private  deed  of  assignment  for  the 
benefit  of  his  creditors.  I  have  looked  at  the  will,  and  the  deed ; 
it  does  not  appear  to  me  that  he  had  any  legal  interest :  and  I 
apprehend  that  the  circumstance  of  one  of  several  plaintiffs  exe- 
cuting after  the  institution  of  the  suit  an  instrument  which  merely 
affc-cts  that  plaintiff's  equitable  interest  does  not  prevent  the 
suit  from  being  heard,  but  that  it  may  be  heard  as  if  there  had 
been  no  such  assignment ;  and  that  those  who  claim  under  it 
must  take  such  course  to  enforce  their  rights  as  they  may  be 
advised. 

^  The  only  other  point  in  question  relates  to  Mr.  and  Mrs. 
Bannister.  As  they  are,  alleged  to  be  out  of  the  jurisdfction 
an  inquiry  must  be  directed  as  to  that  fact. 

His  Honor  then  directed  other  necessary  inquiries,  and  ac- 
coimts. 

'After  the  case  had  been  disposed  of,  the  Vice-Chan-    [*235] 
celior  said  that  he  did  not  recollect  the  distinction  to  have 
been  before  taken  between  assignments  pendente  lite  of  equita- 
ble interests  by  defendants,  and  similar  assignments  by  plain- 

[I]  As  to  the  time  and  manDer  of  objecting  the  misjoinder  of  pariiee  co-plain- 
tiffi ;  aee  farther,  The  TruMteee  of  Watertown  v.  Ootren,  4  Paige,  510.  Egan  v. 
Heem^ih  FUum.  &,  Kell.  39.  Talmadge  ▼.  PeU,  9  Paige,  412.  Paige  ▼.  Town- 
seudy  5  Sim.  395.  England  v.  Downa,  1  Beav.  96.  Clamm  v.  Latorenee,  3  Edw. 
Cb.  Rep.  53.  Harder  ▼.  Harder,  2  Sand.  Ch.  Rep.  17.  There  are  oases  in  whidi, 
Dotwilhsf ending  a  misjoinder  of  plaintifi,  the  Court  has  permitted  a  decree  to  be 
made  at  the  hearing.  It  has  been  done  when  it  has  appeared  that  jnstice  oonld  be 
dooe  Uf^  parties,  notwithstanding  the  misjoinder.  Lambert  v.  Hutchinaon^  1  Be«r 
977.     Waiianu  ▼.  Perry,  4  Rws.  374. 
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tiils ;  and  he  called  upon  the  counsel  before  the  bar  to  mention 
some  authority  on  the  subject  The  cases  of  SinaU  v,  Atwood.(a) 
Be  Minckuntz  v.  Udney^(b)  and  Thimer  v.  Robinson,{c) 
were  then  mentioned  as  bearing  on  the  point ;  but  it  seemed  to 
be  admitted  that  no  authority  existed  for  the  distinction.[2] 


May  v.  Selbt. 

1843 :  January  33fi]. 

A  tnistae  may  file  a  InII  afainat  hiaeo-tnBtee  to  rooover  tha  tnnt*faiid,  withont  pok- 
ing the  eettui  que  trtuU  partiea ;  and  where  the  tnist  is  under  a  denn  of  ml 
estate  for  rale,  with  power  to  gtre  receipts,  this  general  rule  of  pleading  is  coinb«- 
ated  by  the  30th  of  the  Orders  of  Aagast,l841. 

The  40th  of  those  Orders  is  also  applicable  in  sooh  a  case  where  the  objection  is  cbly 
taken  at  the  hearing.  , 

A  bill  li>  a^ct  real  assets  most  be  brought  by  the  plaintiff^  on  behalf  of  himself  and 
all  other  the  creditors  of  the  testator. 

John  Bosanquet  Polhicl  by  his  will  devised*  a  messuage 
called  Saint  Vincents,  with  the  appurtenances,  to  Walter  Barton 
May  and  James  Selby.  and  their  heirs,  upon  trust  to  sell,  with 
power  to  gtye  receipts,  &c.,  and  to  place  out  the  money  arising 
from  the  sale  in  government  securities,  and  pay  the  dividends  to 
the  testator's  wife,  Elizabeth,  for  her  life ;  and  after  her  death 
to  pay,  assign,  and  transfer  the  trust  monies  unto  all  the  child- 

(a)  1  You.  &  C.  39.  (b)  16  Yes.  466.  (c)  1  S.  &  S.  3. 

[^]  Where  some  of  the  platntifSi,  who  had  an  equitable  interest  only  in  the  property 
in  question  mortgaged  their  interests  pending  the  suit ;  it  was  held,  at  the  hearing  that 
the  mortgagee  was  a  necessary  party.  Shadwell,  V.  C. "  Ido  not  mean  to  pcoDoonce 
any  opinion  upon  the  decision  in  Eadet  t.  HarrU :  the  cir6nmstancei>  of  which  srs 
difierent  from  the  eiraumstances  of  the  case  now  before  uie.  Suppose  that  a  mort- 
gage is  made  to  A.  in  fee ;  and  then  a  second  mortgage,  which  is  merely  equhaUe,  is 
made  to  B.,  and  he  files  a  bill  to  redeem,  and  afterwards  assigtui  his  interest  to  D.: 
eau  any  poison  who  has  the  slightest  experience  in  this  Court  say,  that  the  wA  t«  rs- 
deem  can  be  mamtained  7"     Solomon  ▼.  Solomon,  13  Sim.  516. 
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leD  of  the  testator,  who  should  be  living  at  his  decease,  in  equal 
shares ;  but  if  there  should  be  no  such  children,  to  pay,  assign, 
and  transfer  such  trust  monies  unto  all  the  children  of  the 
testator's  sister,  Sarah,  the  wife  of  William  Douthwaite,  in 
equal  diares.  And  the  testator  gave  power  to  his  trustees  to 
delay  the  sale,  in  case  his  wife  should  wish  to  occupy  the 
premises. 

The  testator  died  in  1826,  leaving  no  children ;- but  there 
were  four  in&nt  children  of  his  sister  Sarah  living  at  his 
death,  two  of  whom,  who  were  daughters,  afterwards  mar- 
ried. 

*In  1827,  the  property  was  put  up  to  auction,  but  [*236] 
afterwards  purchased  by  private  contract  by  a  Mr. 
Schoones  for  £3000.  Of  this  sum,  £2000  were  left  on  mortgage 
of  the  premises,  and  £500  were  paid  by  Schoones  to  Selby. 
The  remaining  sum  of  £500  was  paid  as  a  deposit  to  Brooks, 
the  auctioneer,  but  as  he  had  been  employed  on  the  responsibil- 
ity of  the  widow,  and  against  the  advice  of  Selby,  an  equiva- 
lent was  paid  to  Selby  by  Schoones  out  of  some  money  which 
Schoones  owed  the  widow  for  furniture,  the  widow  taking  the 
risque  of  recovering  the  deposit.  Selby  therefore  received  from 
Schoones  £1000. 

In  1828,  Selby  died.  In  1829,  Brooks  became  a  bankrupt, 
whereby  the  £500  deposit  was  lost  And  in  1831,  the  testator's 
widow  married  Sir  William  Twisden,  having  previously  by  a 
settlement,  dated  the  22nd  of  March  of  that  year,  assigned  all 
her  property  to  May,  the  surviving  trustee  under  the  testator's 
will,  and  (Seorge  Claridge,  in  trust  for  her  separate  use,  without 
power  of  anticipation. 

The  bill,  which  was  filed  by  May  against  the  heir  at  law  and 
the  personal  representative  of  Selby,  and  against  Sir  William 
and  Lady  Twisden,  and  Claridge,  after  stating  the  foregoing 
fiu^ts,  and  alleging  that  Selby  was  a  trader  within  the  meaning 
of  the  banknipt  laws,  prayed  that  the  plaintiff,  as  surviving 
trustee  under  the  will,  might  be  paid  the  sum  of  £1000  so  due 
and  owing  by  Selby  out  of  his  estate,  or  in  case  assets  were  not 
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admitted  for  that  purpose,  that  the  usual  accounts  might  be  ta- 
>cen  of  his  personal  estate,  and  if  necessary,  that  his  real  estate 
might  be  sold,  &c.  But  in  case  the  Court  should  be  of  opinion 
that  Selby's  estate  was  not  liable  to  pay  that  part  of  the  £1000 
which  arose  from  the  sale  of  the  furniture,  then,  that  such  part 
might  be  paid  by  Sir  William  Twisden,  or  out  of  the  separate 
estate  of  Lady  Twisden,  the  plaintiflF  retaining  the  dividends  of 
her  estate  for  that  purpose  ;  and  that  the  several  liabilities  of 
all  parties  in  respect  of  the  £1000  might  be  settled  and  de- 
clared. 
[237*]        *The  cause  now  came  on  for  hearing. 

The  case  having  been  opened  for  the  plaintiff,  Mr.  RtisseU^ 
for  the  personal  representative  and  heir-at-law  of  Selby,  objected 
that  the  children  of  Mrs.  Douthwaite  ought  to  have  been  made 
parties  to  the  suit,  as  otherwise,  each  of  them  might,  on  a  future 
occasion,  file  a  bill  against  the  defendants  whom  he  represented, 
praying  the  same  relief  as  was  prayed  by  this  bill.  He  also 
contended,  that,  as  the  bill  sought  relief  against  the  real  estate 
of  Selby,  it  ought  to  have  been  brought  by  the  plaintiff  on  be- 
half of  himself  and  all  other  the  creditors  of  Selby.(a) 

Mr.  Swanston  and  Mr.  Bazalgette,  for  the  plaintiff. — ^The 
statement  in  the  bill  of  the  names  of  the  children  of  Mrs. 
Douthwaite  is  mere  surplusage.    In  a  suit  by  one  accounting 
party  agccinst  another,  or  by  a  surviving  trustee  against  the  rep- 
resentative of  a  deceased  trustee  for  the  restoration  of  the  trust 
fund,  it  is  not  necessary  to  make  the  cestui  que  trusts  parties ; 
Franco  v.  Franco.{b)    Independently  of  the  principle  of  that 
case,  the  frame  of  the  bill  is  sufficient  under  the  30th  of  Lord 
Cottenhanis  Orders  ;  and  at  all  events,  as  the  objection  has  not 
been  taken  by  the  answer,  the  Court  may  deal  with  the  case 
under  the  40th  of  those  Orders.    Sir  William  and  Lady  Twis- 
den are  made  parties  in  respect  of  the  auxiliary  relief  prayed  by 

(a)  See  Johnton  v.  Comptont  4  Sim.  47. 

(h)  3  Ve&  75     See  Den.  Cb.  Ph  Vol.  I.  p.  313. 
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the  hilL  As  to  the  heir-at-law  of  Selby,  it  may  be  conceded, 
that  the  suit  in  its  present  shape  cannot  be  sustained  against 
him.  The  plauitiff,  therefore,  is  willing  that  as  against  him  the 
an  should  be  dismissed. 

Mr.  HeathfiM,  for  Sir  William  Twisden. 

•Mr.  ShMeare^  for  the  defendant,  Lady  Twisden.         [•238] 

Mr.  Preeling^  for  the  defendant,  Claridge. 

Mr.  Russellj  in  reply,  contended  that  in  Franco  v.  Franco 
the  contract  was  special,  and  gave  a  right  to  one  trustee  to  pro- 
ceed personally  against  the  other,  without  joining  the  cesttii  que 
trusts.  But  admitting  that  the  bill  in  that  case  was  sustainable 
on  the  general  ground  contended  for  here,  the  object  of  the  bill  was 
not  merely  to  obtain  possession  of  the  trust  fund,  inasmuch  as  the 
prayer  extended  to  a  declaration  of  the  liabilities  of  the  parties. 

The  Vice-Chancellor. — The  case  of  Franco  v.  Franco 
decided  that  where  one  trustee  had  concurred  with  another  in  a 
breach  of  trust  committed  for  the  benefit  of  the  latter,  under  a 
contract  between  them  that  the  latter  should  indemnify  the 
former,  a  bill  might  be  filed  by  the  trustee  who  concurred  against 
his  co-trustee,  without  the  presence  of  the  cestui  que  trusts ;  yet 
no  man  can  deny  that  the  defendant  in  that  case  was  liable  to 
another  suit  at  their  instance.  Having  regard  to  that  decision, 
and  considering  the  object  to  which  this  suit  is  admitted  at  the 
bar  by  the  counsel  for  the  plaintiflf  to  be  now  limited,  considering 
also  the  orders  of  Lord  Cottenham  to  which  reference  has  been 
made,  I  am  of  opinion  that  the  suit  may  go  on.  But  the  bill 
must  be  dismissd  as  against  the  heir-at-law  of  Selby,  with  costs, 
by  consent  of  the  plaintiff;  and  it  must  be  entered  in  the  decree 
that  the  plaintiff  waives  all  personal  demand  against  Sir  William 
Twisden,  and  also  all  demand  against  the  estates  ol  Selby,  ex- 
eept  for  sums  actually  received  by  him.     And  then  let  the 
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plaintiff  take  the  usual  creditors'  decree  against  the  personal 
estate  of  Selby.[l] 

Mr.  Heathfield  then,  on  the  part  of  his  client  Sir  William 
Twisden,  submitted  that  the  suit  should  be  dismissed  as 
[*239]    'against  him,  as  he  had  admitted  nothing,  and  nothing 
had  been  proved  against  him. 

The  Vice-Chancellor. — ^His  present  position  is  the  re- 
sult of  having  married  a  lady  having  separate  estate.  She 
has  a  right  to  conduct  the  suit  relating  to  her  separate  estate 
as  she  may  think  fit ;  and  being  her  husband  he  must  remain 
before  the  Court. 


John  and  Edward  Mason,  Plaintiffs;  and  George 
Franklin  and  Thomas  Cleave,  Defendants. 

1849 :  Jan.  S3nl. 

A  bill  brought  by  a  purchaser  for  the  specific  perfoimanee  of  an  agreement  to  lot  A. 
as  described  in  the  particulan  of  sale,  was  resisted  by  the  Tendon  on  the  grooDd 
(stated  in  their  answer)  that  by  an  arrangement,  to  which  the  plamtiff  was  a  party, 
part  of  lot  A.,  as  described,  was  deducted  from  that  lot  and  added  to  lot  B. ; — litldf 
that  the  plaintiff,  on  amending  his  bill  and  putting  in  issue  this  averment,  was  bound 
to  make  the  purchasers  of  lot  B.  defendants  to  the  suit. 

The  bill  was  filed  by  the  plaintifTs  against  the  defendants, 
devisees  in  trust  for  sale  under  the  will  of  Edmund  Collins  for 
the  specific  performance  of  a  contract  by  the  latter  to  sell  the 
plaintifis  lot  6  of  a  property  situate  at  New  Windsor,  near  the 
river  Thames,  which  had  been  sold  by  auction  in  lots,  and  of 
which  lots  1,  2,  and  6  had  been  purchased  by  the  plaintiffs. 
The  complaint  was,  that  although  a  certain  piece  of  land  was, 
according  to  the  printed  particulars  of  sale  included  in  lot  6,  yet 

[  1  ]  Busby  V.  Seymour,  1  Jones  &  La  Tonche,  527,  of  which  case  there  is  a  stats- 
ment  snie,  999,  n.  [1] 
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the  defendants  refused  to  execute  to  the  plaintiffs  a  cenveyance 
which  included  that  piece  of  land. 

The  defendants  by  their  answer  stated,  that  by  an  arrange- 
ment made  publicly  at  the  sale,  at  which  the  plaintiff  John  Ma- 
son and  a  Mr.  Seeker,  who  then  acted  as  his  solicitor,  were  pre* 
srat,  it  was  settled  expressly,  and  in  a  manner  which  John  Ma- 
son must  ha¥e  perfectly  understood,  that  the  piece  of  land  in 
question  should  belong  to  and  be  included  in  lot  4,  subject  to  a 
right  of  way  leading  to  lot  5 ;  that  this  alteration  was,  with  the 
consent  of  all  parties  present,  and  particularly  Seeker,  noted  in 
writing  on  the  plan  of  the  premises  which  was  exhibited 
at  the  'auction ;  and  that  the  plan  so  altered  was  pub-  [*240] 
licly  referred  to  by  the  auctioneer  in  selling  the  lots. 

The  defendants  then  stated,  that  under  the  circumstances 
before  mentioned  the  lots  were  sold  in  succession ;  that  John 
Mason  was  declared  the  purchaser  of  lots   1  and  2,  and  a 

Mr. the  purchaser  of  lot  3 ;  that,  immediately  after 

the  sale  of  lot  3,  lot  4  was  put  up  for  sale,  and  that  after  a  com- 
petition between  John  Mason  and  Messrs.  William  and  James 
Jennings,  the  latter  were  the  highest  bidders  for  and  became  the 
purchasers  of  that  lot.  The  defendants  then  averred,  that  the 
Jennings'  purchased  upon  the  faith  of  the  printed  particulars, 
and  of  the  alterations  so  made  in  the  plan,  and  paid  their  deposit 
and  signed  the  usual  purchase  agreement ;  "  and  they  claim  the 
fill!  benefit  of  their  said  purchase,  and  insist  upon  having  the  said 
piece  of  ground  included  in  their  purchase,  and  conveyed  to 
them  subject  to  the  right  of  way,"  ike. 

The  defendants  proceeded  to  state  that,  after  the  sale  of  lot  4, 
lot  5  was  put  up  for  sale,  and  the  plaintiff  John  Mason  was  the 
highest  bidder  and  declared  tlie  purchaser  thereof,  on  behalf  of 
himself  and  the  other  plaintiff.  And  the  defendants  admitted 
that,  after  the  sale,  the  plaintiff  John  Mason,  acting  for  himself 
and  the  other  plaintiff,  paid  his  deposit  and  signed  a  memoran- 
dum in  writing  of  the  sale,  which  was  endorsed  on  the  printed  par- 
ticulars ;  that  the  auctioneer  also  signed  this  memorandum  as 
agent  for  the  defendants,  but  that  he  inadvertently  omitted  to 
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write  upon  it  any  note  or  remark  as  to  what  passed  at  the 
sale  relative  to  the  piece  of  land  in  question. 

It  was  not  stated  in  the  answer,  nor  did  it  in  any  manner  ap- 
pear, whether  the  contract  with  Messrs.  Jennings  was  signed  be- 
fore the  contract  with  the  plaintiffs. 

This  answer  having  been  put  in,  the  plaintiffs  amended  their 
bill  by  putting  in  issue  the  facts  alleged  by  the  answer,  but 
without  making  Messrs.  Jennings  defendants.  This 
[*241]  omission  was  noticed  in  a  general  manner,  but  not  in  ^the 
shape  of  a  formal  objection,  in  the  answer  to  the  amen- 
ded bill. 

On  the  cause  coming  on  for  hearing, 

Mr.  Anderdon  and  Mr.  Wright,  for  the  defendants,  objected 
to  the  omission  of  W.  and  J.  Jennings  as  the  defendants  to  the 

suit. 

Mr.  Wigram  and  Mr.  Lloyd,  for  the  plaintiffs,  cited  M(de  v. 
Smith,{a)  Tasker  v.  Small,{b)  and  Wood  v.  White  ;(c)  and 
contented  that  if  the  Jennings'  had  been  made  defendants,  they 
might  have  demurred  to  the  bill.  That,  though  the  Jennings' 
might  claim  an  interest  in  lot  5,  and  even  a  better  title  thereto 
than  the  plaintiffs,  yet  as  there  was  no  privity  of  contract  be- 
tween them  and  the  plaintiffs,  the  latter  had  no  equity  against 
them. 

The  Vice-Chancellor. — ^I  think  that  the  general  rule  is 
as  has  been  stated — that  you  cannot  raise  a  question  of  adverse 
collateral  facts  on  a  bill  for  specific  performance.  The  question 
is,  whether  the  rule  applies  to  a  case  circumstanced  like  the 
present,  which  is  the  case  of  a  bill  brought  by  purchasers  at  an 
auction  for  the  specific  performance  of  an  agreement  entered 
into  with  the  vendors,  who  are  trustees  for  sale,  to  purchase  a 
certain  lot  called  lot  5,  according  to  a  certain  alleged  description 
of  its  contents.     The  defence  is,  that,  by  reason  of  an  arrange- 

(•)  Jae.  490.        {h)  6  Sim.  635 ;  3  Myl.  &  Cr.  63.        (e)  4  Myl.  ^Ot.  460. 
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ment  which  took  place  at  the  sale,  a  piece  of  land  which  is  the 
subject  in  dispute,  and  which  is  claimed  by  the  plaintiffs  as  be- 
longing to  their  lot  was  attributed  to  the  lot  sold  immediately  be- 
fore that  lot,  namely  lot  4 ;  and  therefore,  that  they  the  defendants 
entered  into  a  contract  for  sale  of  the  fourth  lot,  as  altered  by  this 
addition,  to  Jennings.[l]  It  is  contended  for  the  plaintiffs, 
that  the  purchasers  of  the  5th  lot  *haye  a  right  to  file  a  bill  ["242] 
for  specific  performance  against  the  present  defendants 
alone,  leaving  them  exposed  to  another  suit  by  Jennings.  I  think 
it  would  be  improper,  under  the  circumstances  of  this  case,  to  leave 
them  so  exposed.  Admitting  the  general  rule,  I  do  not  think  it 
applies  to  this  description  of  case.  I  may,  however,  say,  that 
having  regard  to  this  defence,  and  to  the  case  which  a  plain- 
tiff in  a  bill  for  specific  performance  is  bound  to  make  out  unless 
the  evidence  for  the  defendant  wholly  fails,  it  would  be  a  strong 
thing  to  dismiss  the  bill  under  such  circumstances.  The  plain- 
tifis,  therefore,  must  have  liberty  to  amend  by  adding  parties»[2] 

[1]  If  a  vendor  contiabt  with  two  differant  panons  for  the  ada  to  each  of  tham  of 
the  same  eatate,  the  Court  will,  prima  facie,  enforce  the  contract  which  waa  fizat 
made ;  and  if  the  party  with  whom  the  aecond  contract  waa  made  ahonld,  after  no- 
tice of  the  fint  contract,  procure  a  conveyance  of  the  legal  estate  in  punaance  of  the 
aecond  contract,  the  Court  will,  in  a  suit  for  specific  performance  by  the  first  pnreha- 
aer  agamat^he  vendor  and  the  second  purchaser,  deerae  the  latter  to  convey  the  es- 
tate to  the  plaintiff    Potter  v.  Sander;  6  Hare  1. 

[2]  Where  A.  agreed  to  sell  a  piece  of  land  in  the  occupation  of  his  tenant,  to  B. 
and  to  bny  up  the  tenant's  mterest,  and  B.  having  entered  on  the  land  before  payment 
of  the  purchase  money,  A.  and  his  tenant  aerved  him  with  notice  not  to  trespass  ; 
and  A.  afterward  filed  his  bill  against  B.  for  a  specific  performance,  and  to  restrain  the 
trespaas,  Shadwell,  V.  C.  allowed  a  demurrer  to  the  bill,  because  the  tenant  waa  not 
a  party  to  it ;  but  his  decision  waa  leveised  by  the  Lord  Chancellor,  who  waa  of  qnnion 
that  none  but  the  partiea  to  the  contract  were  neceasary  partiea  to  the  suit  Rch^ 
erteon  v.  The  Great  Weetem  Railway  Company,  10  Sim.  314.  Where  two  housea 
held  under  one  lease  were  sold  in  separate  lota,  and  it  waa  stipulated  by  the 
com^iona  of  sale,  that  the  purchaaen  should  be  partiea  to  each  othen  assign- 
ment;  and  on  a  bill  for  a  apecific  petfoimance  against  the  purchaser  of  lot  1, 
it  was  objected  that  the  purchaser  of  lot  3  waa  not  made  a  party,  Lord  Lang- 
dale,  M.  R.  said :  "  If  there  is  to  be  a  spedfio  performance  of  the  contract,  the 
pnrehaaer  of  lot  3  will  be  bound  ta  concur  in  the  aasignment ;  but  is  it  necessary  that 
he  should  be  a  party  between  the  vendor  and  the  purchaser  of  lot  1  T  I  think  not ; 
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Mr.  Anderdon,  for  the  defendants,  then  asked  for  the  costs  of 
the  day,  observing  that  in  !Z%a  Attorney  Cfenercd  v.  HiU{a)  the 
Court  gave  such  costs,  though  the  objection  was  not  taken  by 
the  answer.  Here  the  objection  was  not  taken  in  precise  tenns, 
but  it  was  noticed  by  the  answer. 

The  Yic£~Chancellor  said  he  would  assume  that  the 
objection  was  taken  by  the  answer  in  the  strongest  and  most 
pointed  manner.  He  nevertheless  thought  that  this  was  a  case 
in  which  such  costs  should  be  reserved.(&) 

Mr.  Llof/d  then  applied  for  liberty  to  add  allegations  applica- 
ble to  the  case  of  the  proposed  new  parties  being  brought  before 
the  Court,  observing  that  this  was  not  included  in  the  liberty 
granted  to  amend  by  adding  parties.(c) 

The  Vice-Chance;.lor  acceded  to  the  application. 


[•243]  "Between  The  Rev.  William  Oliver,  Clerk,  Plaintiff; 
and  James  Latham,  Isaac  Aston  and  Others,  and 
John  Foster  and  Others,  Defendants.       * 

184S :  January  26th,  37th. 

On  a  bill  filed  by  a  peipetual  corate  against  oocupiera  for  the  tithee  of  hay  and  certain 
imall  tithes,  it  appeared  probable  finom  the  evidence  that,  previons  to  the  ye«r  t7lS, 
the  curate  only  received  the  tithes  by  permission  of  the  lay  impropriator ;  but,  it 
was  proved,  that  smce  that  period  he  had,  to  a  certain  extent,  received  tithes,  or  a 
compensation  for  tithes,  and  that  no  tithes  of  any  description  had  ever  been  de- 
manded by,  OT  paid  to  the  impropriator : — Heldy  that  the  curate's  title  to  tithes  was 

besides  the  bQl  alleges  that  he  is  ready  to  concur.  Although  it  might,  by  posaSNlity, 
become  necessary  hereafter  to  compel  him  to  join  in  the  assignment,  stiU  I  se«  no 
reason  for  making  him  a  party  to  a  suit  until  that  necessity  arises."  Petersos  v. 
hung,  5  Beav.  186. 

(a)  3  MyL  h.  Cr.  347.  (i)  See  4  Y.  &  C.  1 8. 

(s)  Hie  practice  was  otherwise  in  the  Court  of  Exchequer,    (hawfvrih  v.  libWcr, 
in  Exofaeq.  Jan.  1840. 
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<rtahlMhnd»  bat  wmm  ware  directed  to  try  the  enftenee  of  oartain  modnsea,  lat 
op  by  the  defandaala. 

To  a  faUl  for  the  tithee  of  hay  within  acer  tain  pariBh,  it  was  averred  by  the  answer, 
that  there  is  within  the  laid  parish  a  piece  of  land  called  D.,  and  that  by  a  good 
and  laudable  custom,  observed  within  the  said  parish;  from  thne  whereof  the  memo- 
ry of  maa  is  not  to  the  cootrary,  the  said  piece  of  land  called  D.  hath  been,  and 
is,  and  of  right  ought  to  be  enjoyed  by  the  impropriate  rector  of  the  said  parish,  or 
other  owner  for  the  time  being  of  the  tithes  of  hay  of  certain  lands  within  the 
said  parish,  in  lieu  and  full  satisfaction  of  and  for  the  tithes  of  hay  of  such  last- 
mentioned  lands : — Held,  that  this  modus  was  well  pleaded  as  a  custom  within 
the  parish,  and  that  the  ezprMsion,  '*  or  other  owner,"  did  not  render  it  bad  for 
uneeitaiBty. 

In  a  suit,  fay  a  vicar  or  perpetual  curate,  against  occupiers  for  tithes,  the  evidence 
of  a  land-owner  within  the  same  parish  is  not  admissible  on  behalf  of  the  defend- 
ants. 

Bill  by  the  plaintiff,  as  perpetual  curate  of  the  parish  and 
parish  church  of  Barlaston,  in  the  county  of  Stafford,  against 
the  defendants,  as  occupiers  within  that  parish,  claiming  by 
endowment,  prescription,  usage,  or  some  other  lawful  wajrs  and 
means,  to  be  entitled  to  the  tithes  of  hay,  milk,  calves,  and  agist- 
ment witfiin  the  parish,  and  praying  an  account  and  satisfaction 
of  those  tithes. 

The  defendant  Isaac  Aston,  by  his  answer,  stated  that  he 
was  tenant  to  the  plaintiff  of  the  glebe  land  within  the  parish, 
but  that  no  tithe  had  ever  been  demanded  of  him  of  the  produce 
of  such  glebe,  and  that  he  did  not  conceive  that  he  was  bound 
by  his  agreement  with  the  plaintiff  to  pay  tithes ;  and  he  sub- 
mitted that  whatever  might  be  the  plaintiff's  title  to  other  tithes, 
he  had  no  claim  against  the  defendant  for  tithes  of  the  glebe. 

The  general  defence  of  all  the  defendants,  with  such  variations 
only  as  applied  exclusively  or  more  particularly  to  their  respective 
occupations,  was  in  substance  as  follows  : — 

That  the  plaintiff,  whose  title  as  licensed  curate,  though  not 
as  perpetual  curate,  the  defendants  admitted,  was  not,  as  such 
curate,  entitled  to  the  tithes  prayed  for  by  the  bill ;  and 
that  whatever  tithes  had  been  paid  in  kind  or  'com-    ['244] 
pounded  for  to  the  plaintiff,  did  not  belong  to  him  as 
perpetual  curate  of  Barlaston,  and  ought  not  to  have  been  set 
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out  and  rendered  to  him,  except  as  thereinafter  mentioned. 
That  the  impropriate  rector  of  Barlaston  was  formerly,  and 
down  to  a  period  long  subsequent  to  the  general  dissolution  of 
monasteries,  owner  of,  and  entitled  to,  and  in  the  possession  and 
enjoyment  of  all  the  glebe  lands,  and  all  the  tithes,  both  great 
and  small,  belonging  to  the  parish  church  of  Barlaston.  That 
no  deed  or  instrument  was  in  existence,  by  which  the  impro- 
priate rector  had  given  the  same,  or  any  part  thereof,  to  the 
curate  of  the  said  parish,  or  endowed  him  with  the  same,  or 
any  part  thereof;  and  that  th^re  was  no  evidence  that  any  such 
endowment,  deed,  or  instrument  ever  existed.  That  all  such 
glebe  lands  and  tithes  still  of  right  belonged  to  the  impropriate 
rector  of  the  said  parish.  That  the  curate  of  the  said  parish 
had  been  for  many  years  past  in  the  possession  or  enjoyment  of 
certain  glebe  lands  and  also  certain  tithes,  or  moduses,  or  com- 
positions in  lieu  of  tithes  belonging  to  the  said  parish  church ; 
but  that  such  possession  or  enjoyment  had  been  by  the  suffer- 
ance only  of  the  impropriate  rector  of  the  said  parish. 

With  respect  to  hay,  the  defendants  admitted  that  tithes  of 
hay  in  kind,  or  compositions  to  the  full  value  thereof,  had  been 
paid,  and  were  payable  of  certain  lands  within  the  parish,  and 
that  certain  moduses,  or  customary  payments  in  money  had 
been  paid,  and  were  payable,  in  lieu  of  the  tithes  of  hay  of 
certain  other  lands  within  the  parish.  These  formed  two  clas- 
ses of  land.  They  then  averred,  « that  within  the  said  parish, 
there  is  a  certain  piece  of  land,  called  or  known  by  the  name  of 
Dustilow  Dole,  containing,  &c.,  and  that  by  a  good  and  laudable 
custom,  observed  within  the  said  parish,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  the  said  piece  of  land, 
called  Dustilow  Dole,  hath  been,  and  is,  and  of  right  ought  to 

be  enjoyed  by  the  im|m)priate  reclor  of  the  said  parish 
[•245]    or  'other  owner  for  the  time  being  of  the  tithes  of  hay 

of  certain  other  lands  within  the  said  parish,  in  lieu  and 
full  satisfaction  of  and  for  the  tithes  of  hay  of  such  last-men- 
tioned lands.''  These  formed  a  third  class.  As  to  a  fourth 
olass  of  lands  within  the  parish,  they  set  up  a  similar  modus, 
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by  the  enjoyment  by  the  impropriate  rector  or  other  owner,  &c., 
of  a  meadow  in  the  parish  called  Priest's  Meadow. 

The  several  classes  of  lands  were  separately  scheduled  ;  and 
it  wa^  admitted  that  the  curate  had  been  for  many  years,  though 
by  sufferance  only  of  the  impropriate  rector,  in  the  enjoyment  of 
the  several  tithes  and  moduses  payable  in  respect  of  the  sche- 
duled lands,  including  the  possession  and  enjoyment  of  Dustilow 
Dole  and  Priest's  Meadow. 

In  the  map  attached  to  the  answers,  the  first  class  of  lands 
was  not  coloured,  the  second  class  coloured  brown,  the  third  yel- 
low, and  the  fourth  red. 

As  to  tithes  of  milk  and  calves,  the  defendants  set  up  the  fol- 
lowing modus : — "That  every  occupier  of  land  within  the  said 
parish  for  the  time  being,  having  or  keeping  a  milch  cow  or  cows 
upon  his  lands,  hath,  and  of  right  ought  at  Easter,  in  each  year, 
or  so  soon  after  as  demanded,  to  pay  to  the  impropriate  rector 
of  the  said  parish,  or  other  owner  for  the  time  being  of  the 
tithes  of  milk  and  calves  of  the  said  parish,  the  sum  of  l^d.  for 
every  cow  yielding  milk  or  calf  so  kept  by  him  upon  his  said 
lands  within  the  year,  when  the  number  of  cows  kept  by  him 
was  less  than  ten  within  the  year,  and  the  sum  of  2d,  for  every 
such  cow  so  kept  by  him  upon  his  said  lands,  when  the  number 
equalled  or  exceeded  ten  within  the  year." 

As  to  agistment,  the  defendants  set  up,  in  similar  terms,  a 
modas  of  Id.  for  each  barren  and  unprofitable  cow  kept  within 
the  lands  of  the  occupier  within  the  year. 

The  defendants  submitted  by  their  answer,  that  the  impro- 
priate rector,  the  Duke  of  Sutherland,  ought  to  be  a  party,  to  the 
suit ;  but  this  objection  was  waived  at  the  hearing. 
The  cause  now  came  on  for  hearing. 

•The  documentary  evidence  for  the  plaintiff  consist-  [*2^] 
ed  of  the  decree,  dated  the  7th  January,  1839,  and  pro- 
ceedings in  a  cause  of  «  Oliver  v.  Adderley,"  in  which  the  plain- 
tiff filed  his  bill  against  other  occupiers  in  the  parish  for  the  tithes 
of  hay,  and  various  small  tithes,  and  obtained  a  decree  for  an  ac- 
ooimt  of  the  tithes  of  hay,  milk,  calves,  wool,  lambs,  pigs,  geese 
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and  agi8tment.(a) — ^The  nominations  of  the  following  persons  to 
the  perpetual  curacy  of  Barlaston  :  viz.,  John  Lo vat,  August  22d, 
1760,  by  Francis,  Earl  Gower ;  Benjamin  Adams,  (on  the  death 
of  Lovat,)  July  22d,  1798,  by  the  Marquis  of  Stafford  ;  and  the 
plaintiff,  (on  the  death  of  Adams,)  March  1st,  1834,  by  George 
Granville,  Duke  of  Sutherland. — ^A  terrier,  dated  1616,  signed 
by  the  minister,  churchwardens,  and  other  parishioners,  which, 
after  enumerating  the  <<  vicarage"  buildings  and  glebe  lands, 
stated  as  follows : — "  Item,  and  all  the  tythes  usual  and  accus- 
tomed within  the  parish." — ^A  terrier  of  1682. 

The  parol  evidence  for  the  plaintiff  was  very  slight ;  but  the 
depositions  of  witnesses  in  "  Oliver  v.  Adderley,"  relating  to  the 
perception  of  several  species  of  tithes  comprised  in  that  suit, 
were  read.  Upon  the  plaintiff's  counsel  tendering  in  evidence 
depositions  as  to  the  perception  of  the  tithes  of  pigs,  geese,  &c. — 

The  defendants'  counsel  objected  to  the  admission  of  this  evi- 
dence, on  the  ground  that  such  tithes  were  not  prayed  for  by  the 
bill 

On  the  other  hand  it  was  observed,  that  the  defendants,  by 
their  answer,  alleged  that  the  impropriator  was  entitled  to  all 
the  tithes. 

The  Yice-Chancellor  admitted  the  evidence. 

The  defendants'  documentary  evidence  consisted  of 
[*247]  the  ^Ecclesiastical  Survey,  (to  show  that  the  Prior  of 
•  Trentham  was  entitled  to  the  rectory  and  chapelry  of 
Barlaston,  and  the  tithes  belonging  to  both ;  the  latter  including, 
nominaiim,  the  tithes  of  wool,  lamb,  grass,  hay,  and  white 
tithes.)— A  lease  of  the  priory,  26  Henry  8. — ^Minister's  accounts, 
on  the  suppression  of  the  monasteries,  (27  &  28  Hen.  8.) — Grant 
of  30th  Hen.  8,  of  the  priory  and  rectory  of  Trentham,  with  the 
tithes,  &c.,  to  Charles  Brandon,  Duke  of  Suffolk. — Cmveyances 

(«)  In  thb  nnt  the  ptemtiff's  Utl*  wat  not  pal  te  iMtk 
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from  him  in  the  same  yciar  to  Pope  and  wife  ;  and  from  them  in 
31st  Hen.  8,  to  James  Leveson,  the  ancestor  of  the  Duke  of 
Sutherland. — Various  indentures  of  settlement,  chirographs  of 
fines,  &c.y  from  8  Jac.  1,  to  1711,  (to  show  that  the  tithes  of  Bar- 
laston  remained  in  the  Leveson  family,  and  were  the  subject  of 
settlement,  and  could  not  have  been  granted  away.) — ^Act  of  Par- 
liament, 1711,  comprising  all  the  estates  and  tithes.  Exem- 
plification of  recovery,  1711,  of  the  estates  of  Trentham  and 
Barlaston,  with  the  advowson,  tithes,  &c. — ^Rentals,  from  1606 
to  1702,  (to  show  that  rent  was  paid  to  the  Levesons  for  the  tithes 
of  Barlaston,  such  rent  being  always  of  the  same  amount,  40^., 
and  the  same  as  originally  reserved  in  the  priory  lease  ;  and  no 
rent  expressed  to  be  paid  by  the  curate.) — Terriers,  beginniug 
wiOi  a  terrier  of  1676,  in  which  mention  is  first  made  of  Priest's 
Meadow  and  Dustilow  Dole — ^the  former  being  described  as  "  one 
little  meadow,  called  Priest's  Meadow,  which  freeth  twelve  acres 
in  the  parish  paying  tithe  hay."— Terriers,  1682,  1685,  1693,  of 
the  vicarage  and  glebe  lands  of  Barlaston,  including  Dustilow 
and  the  Priest's  Meadow. — ^Terrier,  1698,  of  the  buildings,  lands, 
tithes,  dues,  and  other  profits  belonging  to  the  curate  of  Barlas- 
ton, describing  certain  parts  of  the  parish  as  paying  tithe  hay 
in  kind,  and  others  as  exempted  by  Priest's  Meadow  and  Dusti- 
low Dole,  "for  which,"  viz.  Dustilow  Dole,  "the  incumbent  re- 
ceives 13;.  AdP  This  terrier  mentioned  agistment  tithe,  as  due 
firom  out-parishioners,  customary  payments  for  several 
'small  tithes,  and  moduses  for  calves.  Signed  by  Bassett,  [*248] 
the  curate,  and  churchwardens,  &c. — ^Terrier,  1701,  much 
to  the  same  effect  as  the  preceding,  and  signed  by  the  same  cu- 
rate, but  containing  a  protest  by  Uie  curate  against  the  exemp- 
tioQ  by  Dustilow  Dole,  and  the  modus  of  139.  Ad,  To  this  ter- 
rier was  subjoined  a  note,  (which  was  repeated  nearly  in  the 
same  terms  in  the  two  subsequent  terriers,)  in  these  terms : — 
^  All  which  aforesaid  houses,  lands,  tithes,  and  dues  belong  to 
the  incumbent  when  he  is  no^unated,  and  the  said  profits  are 
given  to  him  by  the  patron  of  our  church,  who  is  the  worshipful 
Sir  John  Leveson  Gower,  of  Trentham,  Bart." — ^Temer,  1705| 
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in  which  the  same  curate  contradicts  his  former  protest,  and 
states  the  13^.  4c£.  modus  to  be  correct,  and  that  Dustiiow  Dole 
itself  never  belonged  to  the  incumbent. — ^Terriers,  1711  nnd  1714, 
signed  by  the  same  curate,  in  which  Dustiiow  Dole  is  itself  treat- 
ed as  the  modus. — Terrier,  1828,  signed  by  Adams,  the  curate, 
in  which  the  modus  of  13^.  id,  is  again  mentioned. 

The  terriers,  commenceing  with  that  of  1698,  mentioned  that 
there  was  due  to  the  incumbent,  what  the  law  allows  for  beasts 
and  sheep  laid  within  the  parish.  Mention  was  ^Iso  made  in 
some  of  the  terriers  of  moduses  for  calres,  but  the  statements  on 
this  point  were,  inconsistent. 

The  defendants  produced  the  parol  evidence  of  several  wit- 
nesses with  a  view  to  prove  the  moduses ;  but  the  payments 
were  invariably  shown  to  have  been  made  to  the  incumbent. 
In  support  of  the  moduses  the  defendants  proposed  to  read  the 
evidence  of  John  Aston,  a  land-owner  within  the  parish.  This 
witness  was  not  a  defendant  to  the  present  suit,  but  had  been  a 
defendant  in  *'  Oliver  v.  Adderley.'*  The  evidence,  however, 
was  rejected. 

The  cause  then  proceeded  on  the  merits. 

Mr.  Spence  and  Mr.  William  Baffle,  for  the  plain- 
[•249]  tiffs. — 'The  proceedings  and  decree  in  "  Oliver  v.  Ad- 
derley,"  are  evidence  of  the  plaintiff's  title  as  perpetual 
curate ;  his  right  to  sue  in  that  character  having  been  admitted 
by  the  defendants  in  that  suit.  Now,  the  right  of  a  perpetual 
curate  to  tithes,  arises  only  by  endowment  or  usage.  Where  you 
rely  on  endowment,  it  is  not  necessary  to  produce  the  original 
instrument  of  endowment ;  you  may  produce  other  documents. 
Now  here,  we  rely  on  the  terrier  of  1616,  which  gives  the  plain* 
tiff  all  the  accustomed  tithes  within  the  parish.  The  failure  or 
omission  to  prove  perception  of  the  tithes  of  every  individual 
article  is  immaterial.  Proof  of  perception  of  the  tithes  of  some 
articles  will  give  the  right  to  the  tithes  of  the  whole  class  where 
no  other  party  has  dealt  with  the  tithes  of  that  class :  Kennicoiiv. 
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Watson  Xa)  Curdiffe  v.  Taylor  ;{b)  Manby  v.  Lodge  ;(c)  Bj/am 
y.  Booth, -{d)  Williamson  v.  Thompson,{e)  We  prove  perception 
of  the  tithes  of  hay,  and  of  geese,  eggs,  and  pigs ;  and  there  has 
been  no  payment  of  those  tithes  to  any  other  person. 

If  the  plaintiff's  case  be  considered  to  rest  on  usage,  his  title, 
like  that  of  a  vicar,  may  be  established  by  proof  of  modem  usage : 
Jackson  V.  Walker  ;{f)  Parsons  v.  Bellamy. {g)  In  the  case 
of  a  vicar,  the  usage  of  a  very  few  years  is  sufficient  to  support 
a  presumption  of  endowment ;  and  though  it  is  usual,  where  a 
party  claims  by  prescription  or  usage,  to  prove  his  possession  by 
the  evidence  of  old  witnesses,  yet  here  the  defendants  themselves, 
by  their  mode  of  pleading,  have  precluded  the  necessity  of  going 
into  such  evidence. 

As  to  the  moduses,  the  pleading  is  ill  in  several  particu- 
lars. Here,  the  avernient  that  the  tithes  are  payable  to 
•the  impropriate  rector,  "  or  other  owner  for  the  time  [•250] 
being  of  the  tithes,"  is  so  framed,  in  order  to  avoid  con- 
ceding to  the  plaintiff  the  title  of  the  tithes.  But  the  general 
rule  of  law  is,  that  the  party  pleading  the  modus  admits  the 
title  of  the  party  to  whom  the  modus  is  alleged  to  be  payable ; 
therefore,  jthis  averment  is  wrong.  [The  Vice-Chancellor. — 
What  authority  have  you  for  that  general  proposition  ?]  The 
case  de  Modo  Decimandi  ;{g)  Whieldon  v.  Harvey, (h)  [The 
Vice-Chancellor, — I  do  not  think  those  cases  support  the  propo- 
sitioQ.  I  am  not  prepared  to  say,  that  the  proposition  applies 
even  to  the  plaintiff  setting  up  a  modus ;  it  certainly,  I  think, 
does  not  apply  to  a  defendant  pleading  a  modus..  Can. you 
go  the  length  of  contending,  that,  if  a  vicar  sues  an  occupier, 
and  the  occupier  claims  a  modus,  but  is  disposed  to.dispute  the 
vicar's  endowment,  he  is  precluded  from  so  doing  ?]  We  will 


(/)  3  Gwill.  1231 ;  3  E.  &  Y.  1303. 
(g)  4  Price,  190  ;  3  E.  db  Y.833. 
(A)  13  Rep.  37  ;  1  E.  &  T.  183. 
(t)  GwiU.  950 ;  3  E.  &  Y.  eO. 


(<<)  3  Price,  350 ;  3  E.  &  Y.  690. 
(ft)  3  Price,  339  ;  3  E.  ft.  Y.  743. 
ie)  9  Price,  331 ;  3  E.  &  Y.  1053 
id)  3  Price,  331 ;  3  E.  &  Y.  716. 
(e)9F«oe,186;  3E.&Y.1046. 
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seaich  tot  other  authorities  on  the  point.(a)  Another  instance 
of  bad  pleading  is  that  as  to  the  possession  of  Dustilow  Dole, 
which  is  pleaded  as  a  custom,  with  a  view  to  let  in  evidence  of 
reputation  ;  whereas  it  is  a  mere  private  right. 

Mr.  Baielery  Mr.  Simpkinson,  Mr.  Loumdes,  and  Mr.  E.  P. 
Smithy  for  the  defendants. — ^The  documentary  evidence,  partic- 
ularly that  of  the  rentals  and  terriers,  shows  most  distinctly  that 
the  title  to  the  tithes  at  the  time  of  the  dates  of  those  doc- 
uments was  in  the  ancestors  of  the  Duke  of  Sutherland,  as  im- 
propriate rectors  of  the  parish,  and  that  the  curate  only  received 
the  tithes  by  permission  of  the  impropriator.  Any  presumption, 
therefore,  of  endowment  which  might  otherwise  arise  is  at  an 
end.    The  plaintiff,  however,  files  his  bill  in  the  character  of 

perpetual  curate ;  and  therefore  as  .one  in  whose  favour 
[•251]    the  law  will  make  no  presumption  of  •title  whatsoever. 

He  is  not  like  a  rector  or  a  vicar,  for,  by  the  statute  of 
Hen.  4,  an  impropriator  was  bound  to  endow  a  vicar.     The  ori- 
gin of  perpetual  curacies  was  this :  by  the  stat.  4  Hen.  4,  c.  12, 
it  was  enacted,  that  in  every  church  appropriated  there  should 
be  a  secular  person  ordained  vicar  perpetual,  canonically  insti- 
tuted and  inducted,  and  convenably  endowed  by  the  discretion 
of  the  ordinary.    But,  to  follow  the  words  of  Bum,  in  the  Ec- 
clesiastical Law,  "  If  the  benefice  was  given  ad  mensam  numa- 
charum,  and  so  not  appropriated  in  the  common  form,  but  gran- 
ted by  way  of  union  plena  jur^,  in  that  case  it  was  served  by  a 
temporary  curate  belonging  to  their  own  house,  and  sent  out  asoc- 
casion  required.    The  like  liberty  of  not  appointing  a  perpetual 
vicar  was  sometimes  granted  by  dispensation,  in  benefices  not  an- 
nexed to  their  tables,  in  consideration  of  the  poverty  of  the  house 
or  the  nearness  of  the  church.    But  when  such  appropriations,  to- 
gether with  the  charge  of  providing  for  the  cure,  were  transferred 
(after  the  dissolution  of  the  religious  houses)  from  spiritual  sode- 

(a)  On  the  Mowing  day,  Travit  ▼.  Oxton,  Gwfll.  1066;  3  E.  db  T.  1948;  ud 
Carte  t.  BaU,  3  Atk.  496, 3  E.  *  Y.  103,  wen  mentknipd. 
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ties  to  single  lay  persons,  who  were  not  capable  of  serving  them  by 
themselves,  and  who,  by  consequence,  wete  obliged  to  non)inate 
some  particular  person  to  the  ordinary  for  his  license  to  serve 
the  cure,  the  curates  by  this  means  became  so  far  perpetual  as 
not  to  be  wholly  at  the  pleasure  of  the  impropriator,  nor  remova- 
ble but  by  due  revocation  of  the  license  of  the  ordinary."(a) 
All,  therefore,  that  was  required  was,  that  the  impropriator 
should  appoint  a  fit  and  proper  person  to  the  office  of  curate — 
not  a  word  about  stipend,  salary,  or  other  payment,  the  whole 
being  left  in  the  discretion  of  the  rector.    And  it  is  so  laid  down 
in  Bofisey  v.  Lee,{b)    It  is,  therefore,  clear  that  a  curate  such 
as  the  plaintiff  asserts  himself  to  be  can  have  no  right  whatever, 
unless  he  can  show  that  he  has  an  endowment.     It  is 
even  extremely  doubtful  whether  a  party  *so  circum-     [*262] 
stanced  can  receive,  by  way  of  endowment,  independ- 
ent of  statute,  any  payment  so  as  to  vest  the  same  in  him  and 
his  successors.     We  have  already  proved  that  the  curate  in  this 
case  is  appointed  and  removable  at  the  will  and  pleasure  of  the 
impropriate  rector,  unless  duly  licensed.    It  is,  therefore,  clear 
that  he  can  take  nothing  in  the  shape  of  legal  interest,  which 
would  go  to  his  successors.    Indeed,  before  the  17  Car.  2.  c.  3, 
no  such  perpetual  curate  could  have  had  the  tithes  here  claim- 
ed ;  for,  by  the  7th  scetion  of  that  act  it  is  enacted,  that,  in 
certain  cases,  lands  and  tithes  may  be  vested  in  perpetual 
curates  and  their  successors.    Without  denying  that  the  curate 
of  Barlaston  might  have  been  endowed  under  17  Car.  2,  c.  3,  it 
18  sufficient  to  show  that  no  such  endowment  has  been  proved. 
The  endowment  could  not  have  been  before  the  date  of  that  act, 
which  was  passed  in  1666 ;  but  the  endowment  insisted  on  by 
the  i^aintiff  is  by  virtue  of  the  terrier  of  1616,  a  date  prior  by 
fifty  years  to  the  statute  first  giving  any  power  for  such  endow- 
ment.    Moreover,  although  such  a  terrier  may  be  evidence  of  a 
cnstom,  and  be  adduced  to  show  an  endowment,  yet  it  cannot 
be  held  in  itself  to  have  created  an  endowment. 

(m)  Bon.  Eed.  Law,  Val.9,pL55.  (i>  1  Vem.  947. 
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Mr.  Spence,  in  reply,  was  directed  to  confine  his  argument  to 
the  question,  whether  and  to  what  extent  the  plainuff  was 
entitled  to  the  tithe  of  hay,  and  whether  he  was  entitled  to  the 
other  tithes  without  issues  as  to  the  moduses.  He  then  coDtend- 
ed,  that  it  was  clear  that  the  curate  for  the  time  being  had  had 
the  tithe  of  hay  or  a  composition  for  such  tithe  for  many  years, 
and  that  such  preception  was  proof  of  endowment :  Dent  v. 
Rob,{a)  He  further  urged  that  the  Ecclesiastical  Survey  of  Hen, 
8,  which  had  been  put  in  by  the  defendants  themselves,  showed 

that  the  tithe  of  hay  was  then  paid  ,*  and  that  the 
[*263]    'alleged  substitution  of   Dustilow  Dole    and   Priest's 

Meadow  for  the  tithe  of  hay  on  certain  lands  could  not 
have  taken  place  consistently  with  all  the  lands  having  been 
the  subject  of  settlement.  He  also  commented  on  the  vari- 
ance between  the  agistment  modus  as  laid  and  the  statem^ts 
in  the  terriers  on  that  subject. 

By  consent  the  bill  was  dismissed  without  costs  as  to  the 
claim  for  the  tithes  of  the  glebe  lands. 

The  Vice-chancellor. — This  is  a  case  of  conmdeiaUe 
complication,  but  the  Court  has  received  so  much  valuable  as- 
sistance from  the  bar  and  has  had  so  many  opportunities  of 
inspecting  the  documentary  evidence  as  it  was  presented,  that  I 
do  not  feel  it  necessary  to  delay  the  statement  of  my  opinion  as 
at  present  formed. 

The  only  tithes  in  question  in  this  cause  are  the  tithes  of  hay, 
milk,  calves,  and  agistment.  A  modus  is  set  up  with  respect  to 
all,  except  with  respect  to  a  portion  of  the  land  not  coloured  in 
the  map,  in  respect  of  which  hay  is  sought.  The  title  of  the 
vicar  is  also  denied.  I  have  already  stated  my  opinion  to  be, 
and  I  repeat  it,  that  the  denying  of  the  vicar's  title,  and  the  laying 
of  tlie  modnses  as  they  are  laid,  at  the  same  time  and  in  the 
same  pleading,  is  a  course  of  proceeding  competent  to  the  de- 

(c)  lY.iba  I. 
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feudaots.  First  of  all,  with  regard  to  the  vicar's  title,  which  is 
a  matter  for  consideration  entirely  distinct  from  the  question  of 
the  moduses.  This  rectory  has  been  in  lay  hands  from  the 
time  of  Henry  the  8th.  There  is  no  vicarage ;  the  ecclesiastical 
fanctions  are  performed  by  a  pepetual  curate,  and  I  have  no 
doubt  that  for  more  than  two  centuries  past  the  term  perpetual 
curate  has  been  a  term  legally  atid  properly  applied  to  the  in- 
cumbent for  the  time  being,  b  appears  established  by  the 
evidence,  that,  for  considerably  more  than  a  century,  at  least, 
no  tithe  of  either  of  the  descriptions  sought  by  this  bill, 
nor  any  compensation  or  'payment  in  respect  of  either  [*254] 
of  those  descriptions  of  tithes,  has  ever  been  received  or 
has  ever  been  demanded  by  the  impropriate  rector,  that  impro- 
priate rector  being  a  layman,  resident  in  tlie  immediate  neighbor- 
hood— a  fact  not  unimportant  in  a  case  of  the  present  descrtption. 
Upon  the  issue  joined  between  the  parties,  it  is  manifest  that  for 
more  than  a  century  past,  whatever  compensation  has  been 
paid  in  respect  of  the  tithes  in  question  it  has  been  paid 
to  the  curate  or  enjoyed  by  him,  and  that,  as  I  have  already 
said,  in  the  immediate  neighbourhood — and  it  may  be  almost  said 
under  the  personal  observation  of  the  lay  rector  and  his  agents. 
Now,  the  perpetual  curate  of  this  parish  for  the  time  being 
has  been  a  corporation  sole  for  the  purpose  of  acquiring  and 
holding  property  of  this  description  for  certainly  more  than  a 
century  past :  during  what  length  of  time  such  a  corporation  has 
existed  it  is  needless  for  the  present  purpose  to  inquire,  but  for 
more  than  a  century  past  undoubtedly  there  has  been  such  a  cor- 
poration in  the  parish,  now  represented  by  the  present  plaintiff. 
Under  these  circumstances,  the  enjoyment  of  the  tithes  having 
been  such' as  I  have  stated,  I  find,  upon  examination  and  consider- 
ation of  the  evidence,  that  it  is  impossible  to  entertain  any  very 
serious  doubt  that,  as  between  the  present  plaintiff  and  the  present 
defendant^  the  title  must  be  considered  as  established.  It  is 
said  against  it,  and  in  favour  of  the  title  of  the  impropriate  rec- 
tor, who  has  never  brought  forward  his  own  title,  that  the  title 
is  only  permissive  and  at  the  will  and  pleasure  of  the  impropriate 
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rector  for  the  time  being.    At  what  period  the  title  to  the  tithes 
in  question  was  divested  from  the  impropriate  rector,  or  by 
endowment  or  otherwise  was  vested  in  the  perpetual  curate,  does 
not  appear.    There  is  some  obscurity  in  the  earlier  evidence,  of 
which  there  are  portions  not  unfavourable  to  the  view  of  the  case 
taken  by  the  defendants  to  which  I  have  just  alluded ; 
[•266]    but  the  very  latest  portion  •of  evidence  on  that  subject, 
in  point  of  time,  is  earlier  than  the  year  1715,  from  which 
period  to  the  present  there  is  no  trace  in  the  evidence  of  any  act 
or  claim  on  the  part  of  the  impropriate  rector,  or  of  any  act  of 
concession   or   admission  on   the  part  of  the   curate,  which 
would  lead  to  the  inference  that  the  curate  enjoyed  this  property 
otherwise  than  in  his  own  right.     Whether*the  terrier  of  1714 
amounted  to  an  admission  that  the  title  was  permissive  I  will  not 
say,  but  whether  it  did  or  not,  the  perpetual  curate  who  signed 
that  terrier  died,  as  it  is  admitted,  more  than  a  century  ago,  and 
since  that  time  there  have  been  three  or  four  incumbencies. 

Under  these  circumstances,  therefore.  I  think  that  I  should  be 
departing  from  the  general  principle  by  which  this  and  all  other 
courts  are  guided  in  cases  of  long  enjoyment,  and  should  be 
doing  injustice  to  the  plaintiff  in  the  present  case,  if  I  were  not 
to  hold  that  for  the  purposes  of  this  suit  his  title  to  the  tithes  that 
he  asks  is  sufficiently  established. 

The  mode  of  perception  is  another  question.      The  question 
of  the  hay  tithe  divides  itself  into  three  branches,  which  may  be 
represented  by  the  land  not  coloured,  the  land  colo^red  yellow, 
and  the  land  coloured  red.     If  I  am  right  in  the  opinion  which 
I  have  stated  on  the  first  branch  of  the  case,  there  is  no  effectiwl 
defence  as  to  the  land  uncoloured,  because  it  is  admitted  thai 
tithes  in  kind  are  payable  to  some  person  in  respect  of  that  land ; 
and  I  have  already  stated  that,  in  ray  opinion,  the  curate  is  that 
person ;  and  therefore,  so  far  as  the  land  coloured  white  goes 
that  is,  so  far  as  any  land  occupied  by  any  of  these  defendants 
extends,  other  than  what  is  coloured  yellow  or  red,  there  must 
be  a  decree  for  hay  tithe  in  kind,  that  is,  compensatidii  for  tht 
fuU  value  so  far  as  it  has  not  been  paid. 
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With  respect  to  the  land  coloured  yellow  «aid  coloured  red  the 
evidence  is  not  clear  and  satisfactory,  but  having  regard 
to  the  terriers,  especially  to  that  which  has  been  *adinit-  [*266] 
ted  by  successive  curates  upon  this  particular  subject,  I 
do  not  think  that  such  a  case  is  made  on  the  part  of  the  curate 
as  against  the  evidence  on  the  part  of  the  defendants,  as  should 
induce  me  to  decide  without  further  investigation.  In  respect 
of  this,  I  think  that  there  is  a  case  demanding  further  inquiry. 

There  must,  therefore,  be  an  issue  with  respfH^t  to  the  alleged 
salisfisunion  for  the  lands  coloured  yellow,  by  means  of  the  pieee 
of  land  called  Dustilow  Dole,  in  the  language  of  the  answer,  ex- 
cept that  it  must  not  be  stated  to  be  made  or  rendered  to  the 
impropriate  rector  or  other  person  entitled  for  the  time  being, 
but  to  the  rector  or  other  person  entitled.  In  other  respects  1 
think  it  will  do,  taking  care  to  specify  the  land  in  the  third  scho» 
dule,  and  to  specify  the  land  in  Dustilow  Dole  with  the  abuttals 
which  the  answer  gives,  and  taking  care  to  lay  it  as  a  prescrip- 
tion from  time  immemorial,  binding  the  defendants  strictly  to 
what  they  allege  by  their  answer. 

The  same  observations  will  apply  muto^t^  mn^amits  to  Priest's 
Meadow,  which  will  be  the  second  issue.    With  respect  to  the 
cow  and  calf  modus,  I  have  felt  the  difficulty  suggested  as  to 
the  question  of  milk ;  but  considering  that  there  is  no  trace 
Hrhatever  that  the  tithe  of  milk  has  ever  been  paid,  and  consider- 
ing the  extent  of  evidence  with  regard  to  the  1^.  and  the  2d. 
for  the  productive  cows,  on  which  I  purposely  abstain  ftom  say- 
ing in<»e  because  I  send  it  to  an  issue,  and  the  total  absence  of 
payment  of  any  milk  tithes  in  kiud,  or  in  any  other  shape  than 
this  payment  of  l^d.  and  2d.,  if  it  covers  it,  I  am  of  opinion  that 
an  istnie  ought  to  go  also  in  the  language  of  the  answer  with 
regard  to  calves  and  milk,  stating  it  precisely  as  the  answer  has 
stated   it.    The  answer,  I  think,  includes  the  number  of  10, 
as  well  as  what  is  above  anTl  below  10.    It  must  go  in  the  lan- 
guage of  the  answer.    My  original  impression  was,  that  a  similar 
iiisae  should  go  as  to  the  barrea  cows,  but  at  that  time  my  at^ 
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[*267]  tention  had  not  been  ^pointedly  called,  indeed  had  not 
been  called  at  all,  to  the  sreneral  statement  in  the  terriers 
of  what  Qon-parishionsrs  were  to  pay,  coupled  with  the  particu- 
lar language  of  the  terriers  and  the  particular  position  in  tha^ 
terriers  in  which  this  payment  of  Id.  for  a  barren  cow  is  stated. 
That  circumstance,  coupled  with  the  slight  or  rather  no  evidence 
of  reputation  on  the  subject,  and  coupled  with  the  little  evidence 
which  there  is  of  payment  of  that  1</.,  induces  me  to  think  that 
I  ought  not  to  direct  an  issue  as  to  that.  Therefore,  I  shall  di- 
rect an  account  of  the  agistment  tithe  generally.  The  issues, 
therefore,  will  be  three ;  and  in  directing  those  issues  I  shall  di- 
rect it  to  be  admitted  before  the  jury  that  if  hay  tithes  are  pay- 
able in  kind  for  the  yellow  land  and  the  red  land,  or  either  of 
them,  that  they  are  payable  to  the  curate.  I  shall  direct  that 
to  be  specifically  admitted  to  the  jury  ;  and  it  must  be  specifi- 
cally admitted  to  the  jury  also,  though  that  perhaps,  is  not  ne- 
cessary or  less  necessary,  that  if  tithes  in  kind  are  payable  for 
milk  and  calves,  they  are  payable  also  to  the  curate.  It  is  less 
necessary  as  to  the  cows  and  calves  than  with  regard  to  the 
hay.  I  shall  also  direct  that,  saving  all  just  exceptions,  all  the 
documentary  evidence  that  has  b3en  laid  bsfore  me  shall  be 
laid  before  the  jury.  I  shall  make  it  a  positive  direction,  that 
all  the  documentary  evidence  before  me  shall  be  laid  bafore  the 
jury  by  the  respective  parties  who  have  laid  it  before  me,  saving 
just  exceptions  ;  so  that  if  any  document  not  in  its  nature  evi- 
dence, has  inadvertently  or  otherwise  been  admitted  here,  it  may 
not  be  admitted  at  law  merely  because  it  has  been  read  here. 
Then,  of  course,  there  will  be  the  usual  direction  as  to  deceased 
witnesses.  The  bill  as  to  the  glebe  land  occupied  by  the  plain- 
tiflPs  tenant  must  be  dismissed  without  costs ;  and  the  executors, 
by  their  consent,  must  be  ordered  to  pay  the  £27,  or  whatever  the 
amount  is,  and  thereupon  the  bill  must  bedismissed  against 
[•258]  them  without  costs.  Then,  as  between  the  plaintiff*and 
the  other  defendants,  an  accotmt  of  the  hay  tithe  must  be 
taken  as  to  the  land  not  coloured,  care  being  taken  to  provide 
for  the  case  that  something  may  have  been  received.    Then  an 
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account  generally  of  agistment  as  against  those  defendants  who 
have  admitted  agistment. 

The  question  of  costs  I  reserve,  because  I  think  it  would  be 
harrassing  both  parties  now  to  determine  it. 

In  all  probability  the  plaintiff  will,  as  usual,  have  all  the  tx)sts 
in  respect  to  those  portions  of  the  suit,  which  may  possibly  be 
the  whole,  in  which  he  shall  be  found  to  be  right,  and  which  I 
do  not  now  give  him  because  it  will  be  convenient  to  dispose  of 
the  whole  costs  together.  Either  party  may  have  a  special  jury, 
but  I  wish  it  to  be  understood  that  it  will  be  more  satisfactory  tome, 
if  I  am  ever  to  hear  of  this  case  again,  that  it  should  be  tried  by 
a  special  jury.  If  I  were  to  direct  it,  it  might  raise  a  difficulty 
as  to  a  tales^  as  was  the  case  at  Gloucester  :  I  would  rather  not 
direct  it,  but  rather  leave  it  to  the  parties.  I  think  that  this  is  a 
case  which  ought  to  be  tried  by  a  special  jury.[l] 


Abbey  v.  Fetch. 

1843 :  Feb.  IfHh. 

A  bUI  having  bem  filed  by  a  client  afrainst  the  executrix  of  hia  aolicitor  for  an  aecoant 
of  all  dealian^  *>m1  transactiona  between  the  ptatntiff  and  the  teatator,  and  for  an 
iDJaoelioB  to  restrain  an  action  bioa}{ht  by  the  defendant  against  the  plaintiff  to  ra- 
oover  X3000  for  money  lent  to  him  by  the  testator,  the  plaintiff  after  answer  ob» 
tained  an  order  for  an  rojanction  upon  the  terms  of  paying  the  money  into  Court. 
Notwithstanding  this  order,  howeTer»  the  defendant,  under  particular  circumstances, 
went  to  trial  and  obtained  a  verdict  for  the  JC3000,  upon  the  same  evidence  sub- 
atantiafly  as  waa  allerwaxds  xumA  in  the  suit  in  equity,  and  which  was  satisfactory 
to  this  Coart.  No  appeal  having  been  made  by  the  defendant  against  the  order 
for  the  injunction  :—Held,  that;  assuming  the  effect  of  that  order  to  be,  to  bring 
the  whole  matter  into  this  Court,  and,  therefore,  prima  facie,  to  entitle  the  plain- 
tiff to  an  aeeoont  of  the  J63000,  as  well  as  of  all  other  matters  comprised  in  the 
•mtt  yet  taUhg  into  oonaiderBtioa  the  verdict  at  law  and  the  evidence  in  equity,  the 
ciafeadaat  waa  entitiod  to  have  the  J63600  deemed  an  item  in  the  aooountf  sneh 


[I]  AiBrmed  by  Lord  Lyndhoist,  1  FhiO^  408.    8.  C.  on  a  qoMtion  of  0vid«iiM» 
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Hem  under  the  pertioQltf  oiicunietanoee  of  tlie  eve,  beuias  mt«nit  at  the  nfte 
of  £i  per  cent,  per  annum.  • 

• 

The  bill  was  filed  against  the  defendant  as  the  sole  execu- 
trix of  Robert  Fetch,  a  solicitor,  who  died  in  1839,  praying  an 

account  of  all  dealings  and  transactions  between  the  de- 
[•259]    fendant's  testator  and  the  plaintiff,  as  attorney  and  Vli- 

ent,  and  for  an  injunction  to  restrain  an  action  brought 
by  the  defendant  against  the  plaintiff  to  recover  £3000,  for 
money  alleged  to  have  been  lent  to  him  by  the  testator,  and  for 
the  delivery  up  of  deeds  on  which  the  testator,  in  his  lifetime, 

claimed  a  lien. 

The  defendant  having  put  in  her  answer  in  time  to  prevent 
the  issuing  of  the  common  injunction,  the  plaintiff,  upon  the 
coming  in  of  the  answer,  moved  for  and  obtained  an  injunction 
to  stay  proceedings  in  the  action  upon  payment  of  the  £3000  into 
Court  The  order  for  the  injunction,  however,  not  being  ob- 
tained till  the  day  of  trial,  the  defendant  went  to  trial,  and  ob- 
tained a  verdict  for  £3000.  Further  proceedings  were  then 
stayed  by  the  injunction. 

The  cause  now  came  on  for  hearing. 

The  defendant  by  her  answer  stated  that  the  testator,  shordy 
previous  to  his  death,  dictated  certain  matters  for  the  guidance 
of  his  executors,  and,  amongst  others,  a  statement,  which  was 
put  into  writing  by  his  daughter,  to  the  effect  that  the  plaintiff 
was  indebted  to  him  in  £8000,  for  which  be,  the  testator,  had 
no  security  but  the  plaintiff's  tule-deeds,  and  that  he  also  owed 
him  money  for  business  done.  The  defendant  admitted  that  the 
testator's  books  and  accounts  were  very  irregularly  kepi,  and  that 
she  could  give  no  regular  account  of  what  was  due  for  business 
done;  but,  as  to  the  £3000,  she  relied  on  the  evidence  of  her 
son,  Robert  Fetch,  and  other  witnesses. 

Robert  Fetch,  the  son,  sts^ted,  that  from  the  conversations, 
which  he  had  with  the  plaintiff,  he  believed  that  the  plaintiff' 
was  indebted  to  his  father  in  the  sum  of  £3000.  He  stated 
particularly,  that  in  August,  1839,  after  his  father's  deaths  he 
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made  an  application  to  the  plaintiff  on  behalf  of  his  mother, 
the  defendant,  for  the  payment  at  the  next  Lady-day  of  the  sum  of 
£3000,  as  a  debt  due  to  the  estate  of  the  testator ;  that  the  plain- 
tiff, in  reply  to  this  application,  said  it  was  all  right,  and 
inquired  whether  *the  whole  of  the  money  or  only  a  part  [*260} 
of  it  would  then  be  wanted,  to  which  the  deponent  re- 
plied, that  it  would  be  all  wanted^  upon  which  the  plaintiff  said 
it  would  be  ready.  The  deponent  also  stated  his  belief,  that 
such  sum  of  £3000  bore  interest  after  the  rate  of  £4  per  centum 
per  'onntim,  and  he  gave  the  following  reasons  for  his  belief: — 
'Hiat,  in  a  conversation  which  he  had  with  the  plaintiff  in  the 
month  of  August,  1839,  the  plaintiff  stated  that  he  had  overpaid 
his  interest  for  the  last  year ;  that  at  a  subsequent  interview, 
which  took  place  between  the  plaintiff,  his  son,  and  himself,  the 
plaintiff  delivered  to  the  deponent  a  book,  wherein  was  an  entry 
of  an  account  jn  his  own  handwriting,  between  himself  and 
the  testator,  in  which  account  the  plaintiff  had  debited  himself 
under  the  date  of  the  11th  day  of  October,  1831,  £60  for  a  half- 
year's  interest,  and  also  with  the  further  sum  of  £60  for  a  half- 
year's  interest  on  the  6th  day  of  April,  1832 ;  that  the  plaintiff, 
at  the  last-mentioned  interview,  promised  to  send  him  a  copy  of 
such  accbunt ;  that  in  the  course  of  the  same  day  the  plaintiff's 
son  Iwoughl  to  the  deponent  a  paper  writing,  which  the  depo- 
nent believed  to  be  in  the  son's  handwriting,  and  to  be  a  copy 
of  the  book  produced  to  him  ;  and  that  the  deponent  some  time 
afterwards  referred  to  the  testator's  book,  and  found  entered 
therein  several  payments  by  the  plaintiff  to  the  testator,  in  the 
years  1838  and  1339,  purporting  to  be  for  interest,  amounting* to 
the  sum  of  £126/.  16^.  3(2.,  whereby  the  deponent  concluded, 
that  the  plaintiff  had  overpaid  a  year's  interest  by  £6/.  135.  ^d. 
The  deponent  admitted  that  the  plaintiff,  at  a  subsequent  period, 
refused  to  pay  the  £3000  unless  he  was  previously  informed  of 
the  items  composing  that  sum. 

Other  witnesses,  on  the  part  of  the  defendant,  spoke  to  vari- 
ous sums  of  money  having,  at  different  times,  been  paid  by  the  ' 
plaintiff  to  the  testator  by  way  of  interest. 

FoL.  I.  34 
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All  these  witnesses  were  examined  at  the  trial  of  the 
[*261]    'action  in  support  of  the  present  defendant's  case,  as 
plaintiff  in  the  action. 
No  evidence  was  entered  into  in  this  suit  by  the  plaintiff. 

Mr.  Simpkinstm  and  Mr.  Bichner,  for  the  plaintiff.— There 
aie  mutual  unsettled  accounts  between  the  parties,    it  is  admit- 
ted by  the  answer,  that  Fetch  received  certain  sums  on  account  of 
tike  plaintiff ;  and  though  Fetch,  the  son,  states  that  those  sums 
were  received  for  interest,  yet  it  is  not  clear  from  the  evidence 
of  the  other  witnesses,  on  what  account  those  sums  were  re- 
ceived.   The  plaintiff,  therefore,  is  entitled  to  an  account  of  the 
£3000,  as  well  as  the  other  matters.    The  injunction  was 
granted  on  the  merits;  and,  the  questicm  being  one  between 
solicitor  and  client,  the  verdict  and  judgment  will  not  pxevent 
the  re-opening  the  whole  accounts.    Lewis  v.  Mcrgaat,{a)  Mid- 
MfdUch  V.  8harland,{b)  DetiUin  v.  67afe.(e)    [7%6  Vice-Chan- 
eelhr. — In  DeiiUin  v.  <?a/e,  the  solicitor  took  a  bond  and  judg- 
ment from  his  client  without  a  settlement  of  accoimts ;  but  there 
there  was  no  litigated  matter.    Here  there  is  an  adverse  decision 
at  law  upon  a  matter  litigated  by  the  parties.]    The  verdict 
was  a  surprise  upon  the  plaintifi;  and  would  have  been  prevent- 
ed but  for  an  accidental  delay  in  obtaining  the  injunction. 

Mr.  Purvis  and  Mr.  James  Parker,  for  the  defendant — ^The 
plaintiff  had  due  notice  of  the  action,  and  cannot  complain  of 
having  been  taken  by  sur{Mrise.  The  verdict  is  conclusive,  and 
might  have  been  consummated  but  for  the  injunction.  In  Bens- 
ley  V.  Paffne,{d)  a  bill  was  filed  to  set  aside  a  bond  which  had 
been  taken  by  an  attorney  from  his  client,  and  on  which 
[*262]  he  had  brought  his  action;  The  'plaintiff  in  the  action 
put  in  his  answer  before  the  trial.  The  trial  came  on, 
and  he  obtained  a  verdict.  The  plaintiff  in  equity  then  moved 
upon  the  answer  for  an  injunction  to  stay  further  proceedings 

(a)  5  FHoe,  83;  4  Dow.  51.  <c)  7  Ves.  563. 

{b)  5  Vee.  87.  (J)  Not  reportod. 
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in  the  action.  Lord  Eldon  said  he  would  have  granted  the 
motion,  if  the  plaintiff  had  come  before  verdict ;  but  that,  with 
the  answer  before  him,  he  had  gone  to  trial,  and  might  have 
used  the  answer  at  the  trial ;  that  the  plaintiff,  therefore,  having 
made  that  choice,  he,  Lord  Eldon^  was  precluded  fiom  granting 
the  motion.  [7%e  Vice-Chancellor, — The  question  in  that  case 
was  probably  the  same  at  law  and  in  equity.  Am  I,  in  this 
case,  to  consider  the  evidence  which  supported  the  verdict  at 
law  sufficient  to  preclude  the  trial  here?]  Upon  that  point, 
Harrison  v.  Neilleship{a)  is  strictly  applicable.  [TTfcc  Vice- 
Chancellor. — Must  you  not,  in  order  to  bring  your  case  within 
that  authority,  show  that,  as  between  attorney  and  client,  an 
admission  by  a  clientof  a  debt  due  has  precisely  the  same  effect 
in  equity  as  at  law  ?  It  is  a  material  ingredient  in  these  cases, 
that  the  point  in  issue  at  law  and  in  equity  should  be  exactly 
the  same.[l]  Another  question  is,  whether  the  order  for  the 
injunction — which  was  granted  on  payment  of  the  money  into 
Court,  and  from  which  you  have  not  appealed — does  not  en- 
tiiely  put  an  end  to  the  proceedings  at  law.  An  injunction  on 
the  answer  stops  every  thing.]  The  injunction  would  not  have 
prevented  the  plaintiff  from  moving  for  a  new  trial.  Consider- 
ing, however,  the  whole  of  the  proceedings  as  removed  into  a 
oomt  of  equity,  the  admission  which  has  been  proved  in  this 
cause  is  clearly  sufficient  to  bind  the  plaintiff,  and  the  j&SOOO 
oo^t  to  be  treated  as  an  item  in  the  account 

Mr.  Sknpkinsanj  in  the  course  of  his  reply,  commented  on 
the  fact  of  there  being  no  written  security  for  the  £3000, 
and  on  Fetch's  having  retracted  his  admission  as  'to    [*263] 
that  sum  being  due ;  and  he  contended  that,  under  such 
circumstances,  the  Court  could  not  treat  the  £3000,  as  an  item 
in  the  account 

The  Vice-Chancellor.— This  is  a  bill  for  an  account,  filed 


(m)  S  M jl.  &  K.  423. 

{!]  Ckuek  T.  Cnmer,  S  Fhiflipi,  477»  83. 
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by  a  client  against  the  personal  representative  of  a  solicitor  with 
whom  in  his  lifetime  the  client  had  various  pecuniary  dealings 
independent  of  transactions  connected  with  his  professional  bu- 
siness, and  with  the  exception  of  what  relates  to  a  sum  of 
£3000  which  has  been  the  subject  of  argument,  the  directions 
are  a  matter  of  course.  [After  directing  the  usual  inquiries,  his 
Honor  proceeded.]  The  only  question  left  is  as  to  this  £3000. 
The  blame,  if  any,  attributable  to  the  parties  in  respect  of  the 
obscurity  in  which  these  transactions  were  involved,  does  not 
belong  wholly  to  Mr.  Fetch.  He  certainly  was  to  blame,  for  it 
was  his  duty  to  keep  regular  accounts  of  all  the  dealings  be- 
tween himself  and  the  plaintiff,  which  it  is  conceded  he  did  not 
do.  On  the  other  hand,  the  plaintiff,  under  the  circumstances, 
has  not  so  strong  a  ground  of  complaint  as  many  litigants  in 
cases  in  some  degree  analogous  to  this,  for  he  seems  to  have 
been  an  acquiescing  party  in  that  obscurity.  I  agree  in  the 
doctrines  which  have  been  laid  down  upon  high  authority,  as 
to  the  dealings  between  solicitor  and  client,  or,  as  might  almost 
be  said  between  any  principal  and  agent.  These  doctrines, 
however,  must  necessarily  yield  to  circumstances.  In  the 
present  case  it  appears  that  after  the  death  of  Mr.  Fetch  the 
plaintiff  was  called  on  by  the  son  of  Mr.  Fetch,  who  was  not 
professionally  concerned  with  his  father,  and  the  plaintiff  then 
admitted  in  the  most  distinct  and  positive  manner  the  debt  of 
£3000.  This  admission  was  made  at  a  time  when  there  was 
no  suspicion  of  any  influence  arising  from  professional  connection 
It  may  not  have  been  made  until  circumstances  r^dered  it 

necessary  to  ascertain  that  the  debt  existed,  but  it  was 
[*264]    not  made  by  surprise.    It  •appears  from  evidence  quite 

unexceptionable,  that  the  plaintiff,  during  a  course  of 
years,  paid  interest  to  the  testator,  and  an  account  is  produced, 
which  appears  to  have  been  sent  by  the  plaintiff  himself  in  which 
he  charges  himself  with  an  item  of  £60  for  interest  in  October, 
1831,  and  a  similar  item  for  interest  in  April,  1832,  tallying  ex 
actly  with  the  evidence  of  Fetch,  the  witness.  When  to  this 
unexceptionable  evidence,  not  opposed  by  any  evidence  on  the 
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part  of  the  plaintiff,  is  added  the  fact  of  the  verdict  obtaiaed  for 
£3000^  I  am  of  opinion  that  I  ought  not,  at  this  distance  of  time 
and  after  the  death  of  Fetch,  to  suffer  that  sum  to  be  taken  as 
not  a  legitimate  item  of  debit  against  the  plaintiff  in  that  ac- 
count I  have  alluded,  it  is  true,  to  a  verdict  not  ripened  into  a 
judgment :  but  I  am  entitled  to  look  at  that  verdict  for  this  rea- 
son, that  it  is  plain  that,  but  for  the  order  for  an  injunction, 
there  was  nothing  to  prevent  the  defendant  from  ripening  it  into 
a  judgment.  Taking  together  the  conversation,  the  admissions, 
and  the  verdict,  I  think  I  should  not  be  doing  justice  if  I  allow- 
ed it  to  be  a  matter  of  question  whether  or  not  the  defendant  is 
entitled  to  include  the  sum  of  £3000  as  an  item  in  the  account 
Whether  any  other  matters  are  to  be  included,  it  will  be  for  the 
Master  to  consider. 

Dkciaxb  that  iu  taking  the  aeooant  the  Master  m  to  connder  that  the  plaintiff  be* 
eame  liable  to  be  debited  in  the  aecount  between  him  and  Robert  Fetch,  to  the 
amoimt  of  JESOOO  or  some  greater  amount,  and  that  in  respect  of  such  amount,  if  not 
mwi^mmAmg  JB3000,  OT  iu  respect  of  JC3000,  part  thereof,  it  was  agreed  between  Robert 
Fetch  and  the  plaintiff,  that  the  plaintiff  should  be  debited  with  interest  at  the  rate 
of  JC4  per  cent  per  annum.  Let  the  costs  of  Mrs.  Fetch  in  tho  action  at  law  be 
taxed  and  paid  to  her  by  the  plaintiff,  and  let  the  sum  of  £1900,  part  of  the  sum  in 
Court  to  be  paid  out  to  her,  without  prejudice,  Continue  the  iigunotion,  and  roaenro 
tether  direetisns  and  costs  in  equity. 


•Wardell  V,  Claxton.  [*265] 

1843 :  Feb.  lOlh. 

When  property  is  bequeathed  to  A.  for  life,  and  after  his  decease  to  such  penons  as 
shallbethetescator'snextof  kin:— upon  a  bill  filed  for  the  protection  of  the  pro- 
perly, the  next  of  km  of  the  testator  lifiog  at  the  time  of  filing  the  bill  must  be 
parties  to  the  suit. 


The  bill  was  filed  by  a  tenant  for  life,  under  a  will  of  person- 
al estate,  for  the  purpose  of  having  new  trustees  appointed. 
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The  property  was  given,  after  the  death  of  the  tenant  fi>r  life,  to 
such  persons  as  should  then  be  next  <^  kin  of  the  testator. 

None  of  the  present  next  of  kin  of  the  testator  were  made 
parties  to  the  suit. 

The  Yice-Chancellor  directed  that  the  biU  should  be 
amended  by  making  those  persons  parties.[l] 


MEMOjRANDUM. 

In  February,  1842,  Francis  Stack  Murphy,  Esq.,  of  Lincoln's 
Inn,  was  called  to  the  degree  of  the  coif,  and  gave  rings  with 
the  motto  <<  Incidere  ludutnJ^ 


DiNSDALE  V.   DUDDINO. 

1853 :  Feb.  13th 

Upon  a  ooDstraotiye  sdmiMionof  uMts : — Held,  that  rasidaaxy  legatees  were  eatitled 
to  immediate  payment  of  their  legacies ;  and  aoder  eireamstaneea,  with  iateieit 
Beyond  the  time  allowed  by  the  Statute  of  limiUtions  (3  &  4  WilL  4,  c.S7,  i.  40.) 

Judith  Dudding,  of  Barrow,  in  the  county  of  Lincoln, 
widow,  by  her  will,  dated  the  10th  August,  1813,  directed  her 
residuary  personal  estate,  and  a  sum  of  £400  charged  on  hex 
real  estate,  to  be  divided  into  three  equal  shares,  and  bequeath- 
ed one-third  to  her  daughter  Elizabeth  Shearwood,  one-third  to 
her  daughter  Mary  Westoby,  and  the  remaining  third  to  the 
children  of  her  late  daughter  Judith  Dinsdale  equally,  to  be  paid 
on  their  respectively  attaining  21  years.    She  devised  her  real  es- 

II]  But  see  Fowlers.  Jamm,  1  PhiHipi,  801, 4,  a.  [1] 
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tate  to  her  son  John  Dudding  in  fee,  and  appointed  him  sole 
executor  of  her  will. 

^he  testatrix  died  in  November,  1814.    John  Dud-    [*266] 
ding  proved  her  will,  and  took  possession  of  part,  at  least, 
of  her  real  and  personal  estate. 

Judith  Dinsdale  had  five  children  only,  viz.,  Alice,  Judith, 
Richard,  Elizabeth  and  Susannah. 

John  Dudding,  by  his  will,  dated  in  October,  1827,  executed 
and  attested  so  as  to  pass  real  estates,  devised  all  his  real  estates 
to  his  sons,  the  defendants  Richard  and  John  Dudding,  and' 
their  heirs,  as  tenants  in  common,  and  appointed  them  his  ex- 
ecutors. John  Dudding,  the  father,  died  in  1828,  and  his  will 
was  proved  by  his  executors. 

The  bill  was  filed  by  Richard  Dinsdale  and  his  sisters,  Eliza- 
beth and  Susannah,  against  Richard  and  John  Dudding,  praying 
payment  of  their  respective  shares  of  the  residue  bequeathed  by 
Judith  Dudding's  will. 

The  bill  stated  that  John  Dudding,  the  fiuher,  had  paid  to 
Elizabeth  Sbearwood  and  Mary  Westoby  their  shares  of  the 
residue,  amounting  to  382/.  8^.  id,  each ;  that  he  had  fixed  the 
share  given  to  the  children,  of  Mrs.  Dinsdale  at  the  like  siun, 
and  had  paid  or  caused  to  be  paid  to  Alice  and  Judith  Dinsdale, 
on  Aeir  severally  attaining  21,  the  sum  of  76/.  9^.  Bd.  each  for 
their  one-fifth  shares  of  the  said  sum  of  382/.  9s.  4c(. ;  that  the 
plainti/fit,  though  they  had  attained  21,  had  never  received  their 
shares  of  the  said  sum ;  that  upcm  the  death  of  John  Dudding, 
the  &ther,  the  defendants  had  received  out  of  his  personal 
estate  more  than  sufficient  to  cover  the  plaintiff's  demand,  and, 
though  they  knew  of  such  demand,  had  paid  legacies  bequeath- 
ed by  John  Dudding.  That  under  the  foregoing  circumstances 
John  Dudding.  the  father,  had  admitted  assets  of  Judith  Dud- 
ding ;  and  the  defendants  had  admitted  assets  of  their  testator 
suffident  to  answer  the  plaintiifs'  demand,  and  were  person  «dly 
liable  for  the  same. 

As  fiirther  evidence  of  an  admission  of  assets  by  John  Dud- 
ding, the  fioher,  the  bill  duurged  that  his  son,  John  Dudding, 
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lovif  •  iniMWMo  ▼•  umomy* 

had,  by  his  directkm,  drawa  out  a  stateai^t  ia 
[*267]  ^writing  as  to  the  share  of  the  children  of  Judith  Dins- 
dale.  This  statement  is  referred  to  in  the  evidence. 
The  defendants,  by  their  answer,  adnutted  assets  of  their  tes- 
tator sufficient  to  satisfy  the  plaintiA'  demand,  if  just.  They, 
however,  stated,  that  the  testator  had  received  assets  of  Judith 
Dudding  to  the  amount  of  £648  only,  exclusively  of  a  small 
portion  of  the  real  estate,  out  of  which  he  had  paid  her  debts. 
They  denied,  to  the  best  of  their  belief,  that  he  had  paid  Eliza- 
beth Shearwood  and  Mary  Wetsoby  their  shares,  except  by  way 
of  set-off  against  the  debt  which  they  owed  him.  They  admit- 
ted, however,  that  they  had  found  amongst  the  papers  of  their 
testator  three  several  papers,  dated  the  10th  August,  1824,  pm*- 
porting  to  be  receipts  for  the  shares  of  Elizabeth  Shearwood 
and  of  Judith  and  Alice  Dinsdale  of  the  net  residue  of  thp  per- 
sonal estate  and  effects  of  Judith  Dudding,  amounting  to  the 
sums  of  3331  7s.  7d.^  642.  13s.  ftj.,  and  64/.  13^.  6rf.,  and  also 
two  receipts  for  legacy  duty,  paid  on  two  several  sums  of  326t 
\2s.  llrf.,  for  the  shares  of  Elizabeth  Shearwood  and  the  child- 
ren of  Judith  Dinsdale. 

On  the  receipts  for  the  shares  of  AHce  and  Judith  Dudding 
were  indorsed  receipts  for  interest  to  the  lOdi  August,  1824,  for 
11/.  12^.  llrf. ;  so  that  the  whole  sum  which,  according  to  the  re- 
ceipts, Alice  and  Judith  each  received,  was  76/.  6^.  Set. 

At  the  hearing  of  the  cause,  the  plaintiffs  read  the  evidence 
of  Judith  Dinsdale,  which  was  to  the  following  effect :— That 
she  remembered  the  defendant,  John  Dudding,  coming  to  her 
father's  house  at  Thornton  Curtis  sometime  in  the  year  1824 ; 
that  he  then  stated  to  her  and  her  father,  (since  deceased,)  that 
each  one-third  share  of  the  residue  of  the  personal  estate  of 
Judith  Dudding  amounted  to  the  sum  of  382/.  8^.  4rf. ;  that  the 
deponent  then  received  of  the  defendant  one-fifth  part  of  that 
sum  for  her  share,  and  that  her  sister  Alice  also,  at  the  .same 
time,  received  another  fifth  part  of  the  same  sum  for 
[•868]  her  share ;  that  her  •father  asked  the  defendant  for 
some  statement  of  the  amount  of  the  shares  which 
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would  be  coming  lo  his  three  other  children,  meaning  the 
I^iotiJSs,  who  were  then  under  age,  and  that  the  defendant 
thereupon  ^rote  the  following  memorandum,  which  he  deliver- 
ed to  her  father : — "  Mrs.  Dinsdale's  share  of  the  residue,  due 
the  13th  May,  1824,  382/.  8^.  4rf." ;  that  he  then  said  to  her 
blher,  he  would  like  to  pay  the  three  other  shares  if  he  could 
get  a  proper  receipt,  but  he  could  not,  as  they  were  all  under 
age. 
The  memorandum  was  produced  in  evidence. 

Mr.  Swanstan  and  Mr.  Elmsley,  for  the  plaintiff,  contended, 
that  there  being  sufficient  admissicms  of  assets  for  that  purpose, 
the  plaintiffs  were  each  entitled  to  immediate  payment  of  the 
same  sum  which  had  been  paid  to  each  of  their  sisters,  with 
interest ;  and  that  this  was  a  case  in  which  no  part  of  the  plain- 
tiffs claim  for  interest  would  be  barred  by  the  Statute  of  Limi- 
tations.   Phillipo  V.  Munnings.{a) 

Mr.  Wigram  and  Mr.  Metcalfe,  for  the  defendants,  contend- 
ed, that  there  was  not  an  admission  of  assets  of  the  testatrix, 
Judith  Dudding,  to  the  extent  insisted  on  by  the  plaintiffs ;  and 
submitted,  that  they  were  entitled  to  an  inquiry  on  that  point. 
They  also  submitted,  with  respect  to  interest,  that  there  was 
sufficient  in  the  answer  to  show  that  they  claimed  the  benefit 
of  the  statute. 

In  reply  to  a  question  from  the  Court  the  plaintiffs'  counsel 
stated,  that  they  were  willing  to  waive  interest  previous  to 
August,  1824. 

In  the  course  of  the  argument,  Ths  Vice-Chancellor^ 
•with  reference  to  the  Statute  of  Limitations,  mentioned,    [^9] 
Sheppard  v.  Duke.{b) 

{9)  3  MyL  &  Cr.  399. 

{h)  9  Sim  .567,  in  which  the  doabt  expraaed  in  the  reporter's  note  in  3  Myl  k.  Cr. 
315,  mm  to  whether  the  etatnte  applies  to  mere  penonal  legacies  is  cleared  up.     In 

Vol.  I.  36 
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The  Yice-Chancellor. — ^The  defendants  are  sued  as  lep- 
resenting  and  admitting  assets  of  John  Dudding,  who  was  the 
trustee  and  executor  of  the  will  of  Mrs.  Dudding,  the  original 
testatrix  in  this  cause. 

The  bill  may  be  considered  as  distinctly  putting  in  issue  the 
ease  that  John  Dudding  did,  in  his  lifetime,  collect  assets  of 
Mrs.  Dudding,  to  an  amount  producing  the  4^1ear  sum  of  £382 
and  upwards,  as  the  share  of  the  residue  to  which  the  children 
of  Mrs  Dinsdale  were  entitled  under  the  will,  and  that  his  son, 
John  Dudding,  admitted  in  writing  that  fact 

That  case  so  alleged  has,  in  my  opinion,  been  proved  by  the 
pleadings,  the  parol  evidence,  the  documents  proved,  and  the 
documents  scheduled  in  the  answer,  wiUiout  laying  any  stress 
(as  undoubtedly  ncme  should  be  laid  at  this  period  of  the  cause) 
upon  that  part  of  the  evidence  which  relates  to  conversations  not 
put  in  issue  by  the  bill. 

In  this  state  of  the  pleadings  and  the  evidence,  the  plaintifi 
do  not  desire  to  carry  the  accounts  further  than  from  the  time 
of  John  Dudding's  admission  of  the  amount,  but  are  willing  to 
consider  the  amount  of  each  third  as  it  was  in  1824,  and  to  take 
interest  fiom  such  part  of  the  year  1824  as  the  Court  may 
think  fit. 

It  appears  from  the  document  which  has  been  proved  .<m  be- 
half of  the  plaintifis,  that  £382  was  stated  to  be  the  amount 
due  to  Mrs.  Dinsdale's  children  in  May,  1824 ;  but  that 
[•270]  receipts  were  given  in  August,  1824,  by  which  ♦the  share 
of  each  of  the  children  in  the  sum  in  question  appears 
to  have  been  treated  as  amounting  to  £76. 

It  appears  to  me,  therefore,  that  full  justice  will  be  done  to  the 
defendants,  who  admit  assets  of  their  testator,  by  decieeiag 
payment  of  the  amount  of  each  third  of  the  plaintiffs'  with  in- 
terest from  the  10th  of  August,  which  is  the  latest  of  the  two 
dates  of  1824. 

Prior  ▼.  HanihUnt,  2  Y.  dt  C.  200,  which  was  decided  befoie  either  of  the  csm 
mMHaoiNd  m  the  principal  case,  the  act  waa  held  to  apply  to  a  residue  of  p«»«onalty. 
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With  respect  to  interest,  it  is  doubtful  whether  the  benefit  of 
the  statute  is  claimed  by  the  answer.  But,  assuming  it  to  be 
ao,  I  am  of  opinion,  that  if  a  share  of  a  residue,  such  as  this,  is 
within  the  40th  section  of  the  statute,  circumstances  ha^  occurred 
which  take  it  out  of  that  section,  and  bring  it  within  the  rule  laid 
down  in  PhiUipo  v.  Munnings. 

Under  these  circumstances,  I  shall  not  send  this  case  to  the 
Master's  Office.[L] 

OftDEm  that  the  defendants  Richard  Dttdding  and  John  Dadding,  do,  within  a 
fortnigfat  after  acrrice  of  this  decree,  pay  to  the  plaintifi  reepectiyely  the  sum  of  £1% 
with  interast  thereon  at  the  rate  of  J64  per  cent  per  annum  from  the  lOth  day  of 
Angnst,  1884,  up  to  this  day ;  the  amount  of  such  interest,  at  the  request  of  hoth 
parties,  to  be  ▼erified  by  affidavit,  the  plaintifi  preferring  to  accept  such  interest 
10  verified  to  a  reference  being  directed  to  one  of  the  Masters  of  this  Court  to  ascer- 
tam  the  amount  thereof.  Refer  it  to  the  Master  to  tax  the  plaintifi  their  costs  of 
this  suit  up  to  tha  time,  and  let  such  costs,  when  taxed,  be  paid  by  the  defendants 
peisonally.    Liberty  to  any  of  the  parties  to  i^y. 


*Brook8  v.  Purton.  [^Wl] 

1641:  Dec.2lst 

The  mere  fact  of  amending  a  bill  does  not  of  itself  diasolve  or  discharge  the  common 

iajwietion,  though  it  may  ftimish  a  ground  for  diswlving  or  dischaiging  it  on  an  ap- 

plieatieo  Ibr  that  purpose. 

In  February,  1841,  the  defendant  Purton  commenced  an 
action  at  law  in  the  Court  of  Queen's  Bench  against  the  plain- 
tiff Brooks,  for  the  sum  of  £225.  In  May,  1841,  Brooks  filed 
his  bill  in  the  Court  of  Chancery  against  Purton  and  various 
other  persons,  for  the  purpose,  among  other  things,  of  restraining 
proceedings  in  the  action  at  law.  On  the  2nd  June,  1841, 
Charles  Cooper,  one  of  the  defendants,  demurred.  T^hQ  demur- 
rer was  submitted  to,  and  the  bill  amended.  On  the  11th  June, 
Purton  put  in  a  plea  of  want  of  parties,  which  plea  was  submit- 
ted to,  and  the  bill  again  amended.    On  the  26th  June,  1841, 

[1]  Portlock  Y,  GMrdner,  1  Han  604. 


^ 
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the  defendant,  Purton,  deraunred  to  the  amended  bill  for  want 
of  parties.  That  demurrer  was  submitted  to,  and  the  bill  was 
a  third  time  amended.  On  the  3rd  July,  the  £225,  was  paid 
by  Brook^into  the  Court  of  dueen's  Bench,  and  Purton  after- 
wards proceeded  to  trial,  and  obtained  a  verdict  in  the  action. 
On  the  21st  July,  Brooks  moved  for  and  obtained  the  common 
order  for  an  injunction  for  want  of  answer.  On  the  4th  August, 
1841,  Purton  filed  his  answer  to  the  plaintiff's  bill.  On  the 
6th  August,  the  plaintiff  obtained  another  order  to  amend,  but 
did  not  take  any  proceeding  under  that  order.  On  the  24th 
November  he  obtained,  under  the  2nd  of  the  General  Orders  of 
9th  May  1839,  an  order  to  amend,  without  prejudice  to  the  in- 
junction, and  within  the  week  limited  by  the  order  for  that 
purpose  he  amended  his  bill.  On  the  17th  December,  1841,  the 
last-mentioned  order,  was,  on  a  motion  for  that  purpose,  dis- 
charged by  the  Master  of  the  Rolls  for  irregularity. 

The  plaintiff  now  moved,  pursuant  to  notice,  that  he  might 
be  at  liberty  to  amend  his  bill  in  this  cause  without  prejudice  to 
the  common  injunction  obtained  by  the  plaintiff  against  the 

defendant  Purton,  and  against  the  defendants  Richard 
[*272J    Samuel  White,  Charles  Cooper,  and  Wasey  •Sterry,  by 

amending  the  bill  in  the  manner  and  according  to  the 
alterations  already  made  and  appearing  <hi  the  record  of  the  said 
bill,  which  were  made  in  pursuance  of  the  order  bearing  date 
the  24th  day  of  November,  but  which  order  had  been  since  dis- 
charged for  irregularity ;  and  that  such  amendments  might  be 
adopted  for  the  required  purpose  accordingly,  and  upon  payment 
of  20^.  costs  to  the  defendants  William  Purton  and  Thomas 
Cooper,  but  without  costs  as  to  the  other  defendants  amending 
their  office  copies ;  or  that  the  plaintiff  might  be  at  liberty  to 
amend  his  bill  as  he  might  be  advised,  without  prejudice  to  tlie 
injunctions,  and  upon  the  terms  aforesaid. 

The  defendant  William  Purton  at  the  same  time  moved  that 
the  amended  bill  might  be  taken  off  the  file  for  irregularity,  or 
the  amendments  be  expunged,  and  the  subpoena  be  quashed. 
Both  motions  came  on  together. 
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Mr.  Cooper  and  Mr.  Romilfyy  for  the  plaintiff  Brooks,  in  sup- 
port of  the  first  motion. — ^The  order  of  the  5th  August  hns  created 
the  present  difficulty.  The  time  limited  for  amending  by  that 
order  was  suffered  to  run  out ;  and,  on  the  24th  November,  an 
order  to  amend  within  a  week  was  obtained  under  the  2nd 
General  Order  of  May,  1839.  The  Master  of  the  Rolls  dis- 
charged the  latter  order  for  irregularity,  but  the  cause  having 
been  transferred  to  this  Court,  was  unable  to  enter  into  the 
merits,  or  do  more  than  discharge  the  order.  In  support  of  the 
application  they  referred  to  Ferrand  v.  Hamer.{a) 

Mr.  Russell  and  Mr.  Chandless,  for  the  defendant  Purton. — 
The  amended  bill  was  filed  on  the  26th  November,  after  the 
last  General  Orders  came  into  operation,  and  does  not  comply 
with  these  orders,  the  interrogatories  not  being  num- 
bered. There  is  no  ground  for  asking  that  the  *amend-  [*273] 
ment  may  be  without  prejudice  to  the  injunction: 
Ferrand  v.  Hamer  is  in  favour  of  the  defendant,  for  it  shows 
that  the  Lord  Chancellor  would  have  considered  the  practice 
different  if  it  had  been  the  case  of  a  re-amendment,  as  in  the 
present  instance,  and  not  the  case  of  an  amendment  only. 

Turner  v.  Bazeley,{h)  Sharp  v.  Ashton^{c)  Mair  v.  Thel- 
lusson,(d)  Pratt  v.  Archer,{e)  and  TAe  Attorney  General  v. 
Oooper,(/)  were  also  cited. 

Mr.  Stintonj  for  the  defendant  Charles  Cooper. 

Mr.  Swanston,  for  the  defendant  Thomas  Cooper. 

Mr.  Simpkinson^  for  the  defendant  Mary  Purton. 

The  Vice-Chancellor. — It  seems  to  me  that  it  would  be 
Tcrjr   hard,  considering  the  circumstances  mider  which  the 

(«)  4  Myl.  Sl  Or.  143.  {S)  Id.  145. 

(by  S  Vm.  ^  &  330.  (c>  1  Sim.  &,  S.  433. 

(«>  3  Vm.  ^  B.  144.  (/)  3  Myl  &  Cr.  35^ 
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amendment  was  made,  and  mider  which  the  order  to  amend 
was  discharged,  to  precUide  the  plaintiff  from  all  opportunity  of 
amending  his  bill.  On  the  other  hand,  I  am  not  at  all  satisfied 
with  the  explanation  given  of  the  abandonment  of  the  order  of 
the  6th  August.  Nothing  which  has  been  stated  on  that  sub- 
ject has  satisfied  me.  The  Master  of  the  Rolls  having  discharg- 
ed the  order  to  amend,  I  am  of  opinion  that  the  amendments 
should  be  treated  as  if  they  were  expunged ;  but  that  the  plain- 
tii  ought  to  be  at  liberty  to  amend  within  a  week,  not  adding 
any  new  parties  or  varying  the  statement  in  the  record  as  last 
amended.  This  will  give  the  means  of  meeting  the  case  as  to 
the  numbering  of  the  interrogatories,  if  necessary,  on  which  I 
give  no  opinion.[l]  If  at  the  end  of  that  time  any  of  the  mat- 
ter inserted  by  the  last  amendment  shall  remain,  it  must  be 
treated  as  introduced  under  this  order.  I  say  nothing  in  the 
order  as  to  its  being  without  prejudice  to  the  injunction. 

[*S74]  *Tbb  eatdtt  direeted  the  ameBdmeiiti  last  made  to  be  tomAAenA  is  ex- 
panfred— bat  they  were  not  to  be  aotaally  ozpanged— aud  thai  the  plaintiir 
should  be  at  liberty  to  ameDd  the  bill  within  one  week  from  that  time ;  and  if  at  the 
end  of  the  week  any  portion  of  the  amendments  directed  to  be  considered  as  expong> 
ed  should  remain  npon  the  record,  the  sami*  shonld  be  considered  as  amendments  io- 
trodnced  vttder  the  present  order ;  but  the  plaintiff  was  not  to  be  at  liberty  to  vaiy 
the  state  of  iaets  now  appearing  npon  the  reoord,  or  to  add  any  new  party  thereto. 


At  the  end  of  the  week  the  amendments  which,  by  the  last- 
mentioned  order,  were  directed  to  be  considered  as  expunged, 
remained  upon  the  record.  The  bill  was  eAso  further  amended 
by  numbering  the  interrogatories,  and  by  the  alteration  of  some 
formal  parts. 

On  the  14th  of  January,  1842,  a  sunmions  was  taken  out  on 
behalf  of  Purton,  in  the  action  at  law,  for  Brooks  to  show  cause 
why  the  £226  should  not  be  paid  out  of  the  Court  of  Queen's 

[11  As  to  nttmbaring  th«  intoiirogatories  in  an  answer,  see  £yiurj|  v.  I^emu^  I 
Haio,  G26. 
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Bench  for  Purton.  The  judge,  however,  declined  to  make  any 
order,  but  said  the  parties  might  apply  to  the  Court.  On  the 
84di  January,  Purton,  on  an  application  to  the  Court,  obtained 
a  rule  for  Brooks,  upon  notice  to  be  given  to  his  attorney,  to 
show  cause,  on  the  28th  January,  why  the  £22S  should  not  be 
paid  out  of  Court. 

1843:  Jan.  31ft. 

In  an  action  at  law,  the  defendant  paid  into  the  court  of  law  the  ram  demanded  in 
the  action,  and  filed  his  bill  in  equity  to  Testrain  the  action,  and  obtained  the  com- 
mon injunction  reetraintn^  the  plaintiff  at  law  from  proceeding  to  executi<ni.  The 
plaintiff  at  law  having  tried  the  action  and  obtained  a  verdict,  applied  for  and  ob- 
tained a  rule  nisi  to  show  came  why  the  money  paid  into  the  court  of  law  ehould 
not  bo  paid  out  to  him : — Held,  that  ihii  proceeding  was  a  step  towards  execution, 
and  was  a  breach  of  the  injunction. 


The  plaintiff  Brooks  now  moved,  pursuant  to  notice  of  motion, 
that  the  defendant  Purton  might  stand  committed  to  her  Ma- 
jesty's prison  of  the  Fleet  for  a  breach  of  the  injunction;  and, 
in  support  of  the  motion,  filed  two  affidavits,  detailing  the  facts. 

Mr.  Cooper  and  Mr.  Romillyj  for  the  motion. — ^It  cannot  be 
contended  by  the  defendant  Purton,  that  the  amendment 
*of  the  bill  has  destroyed  the  injunction,  for  no  instance    [*275] 
can  be  found  of  an  order  to  dissolve  or  discharge  an  in- 
junction upon  an  amendment.    In  Ferrand  v.  Hamer^{a)  Lord 
Cottenham  decided,  that  an  injunction  was  not  dissolved  by 
the  amendment  of  the  bill  imder  an  order,  obtained  as  of  course, 
for  leave  to  amend  without  prejudice  to  the  injunction.    The 
proceeding  taken  by  Purton  is  clearly  a  breach  of  the  injunc- 
tion ;  for  it  has  been  decided,  that  the  taking  a  single  step  to- 
wards execution  beyond  the  completion  of  the  judgment,  is  a 
breach  of  an  injunction  to  stay  execution.     Butten  v.  Ovejf  /(A) 
JFVanklyn  v.  Thomas  ;(c)  Mills  v.  Cobby. {d) 

Mr.  BusseU  and  Mr.  Chandless^  for  the  defendant  Purton. — 

(«)  4  Myl.  Sl  Cr.  143.  (e)  3  Merir.  995. 

(b)  16  Vea.  141.  (d)  1  Merir.  3. 
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Assumiog  that  the  injunction  still  exists,  the  proceeding  taken 
by  the  defendant  does  not  amount  to  a  breach  of  it  The  in- 
junction only  stayed  execution,  leaving  the  defendant  at  liberty 
to  complete  the  judgment  at  law.  The  plaintiff,  by  paying  the 
money  into  Court,  has  placed  it  in  a  situation  which  enables 
the  defendant  to  reach  it  without  proceeding  to  execution.  So 
long  as  the  Court  of  Law  has  any  thing  to  do  in  its  judical  ca- 
pacity, the  defendant  may  proceed  without  committing  a  breach 
of  the  injunction.  The  proceeding  to  make  the  rule  absolute 
would  not  even  be  a  breach  of  the  injunction,  for  by  the  rule  of 
the  Court  he  would  not  be  entitled  to  have  the  money  paid  out 
imtil  after  the  rule  had  been  made  absolute,  and,  until  he  actu- 
ally took  the  money  out  of  Court,  he  could  not  commit  any 
breach.  Franco  v.  Franco  ;{a)  Hankey  v.  Mort*ice.{p)  The 
cases  cited  for  the  plaintiff  do  not  apply,  the  injunction  in  those 

cases  extending  to  stay  all  proceedings.  Admitting  that 
[*276]    no  order  to  dissolve  or  discfiarge  *an  injunction  after 

amendment  can  be  produced,  that  circumstance  arises 
from  its  being  a  settled  rule,  that  by  an  amendment  the  common 
injunction  is  destroyed.  Bliss  v.  Boscawen  ,\c)  Turner  v.  Ba- 
zeley  ;(d)  Sharp  v.  Ashton  ;(e)  Mair  v.  TheUusson  ;{f)  Pratt  v. 
Archer  ;{g)  Pickering  v.  Hanson  ;{h)  Home  v.  WaXson^i) 
Davis  V.  Davis  /( j)  Patton  v.  Panton  ;(A:)  Edwards  v.  Ed- 
wards ,-{1)  De  la  Torre  v.  Bernales.{m)  The  plaintiff  has  con- 
founded the  case  of  a  special  injunction  with  the  case  of  the 
common  injunction,  and  has  by  his  own  act  in  amending  the 
bill,  rendered  it  impossible  for  the  defendants  to  perform  the 
terms  of  the  order  upon  which  the  injunction  was  obtained, 
those  terms  being  in  effect,  that  the  injunction  should  continue 

(a)  9  Cox,  420.  (A)  2  Sim.  488. 

(b)  3  P.  Wros.  146;  3  Eq.  Ak  598  (»)  Id.  85. 

(c)  2  Vm  &  B.  102.  ( j)  Id.  515. 

{d)  Id.  330.  (Jr)  3  Anstr.  651. 

(e)  3  Vee.  dD  B.  144.  (2)  Dick.  755. 

(/)id.  145.  (  iiiL  n;. 

Cf )  1  )Sim  dD  S.  433. 
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until  the  defendant  should  put  in  a  full  answer  to  the  original 
bill.  It  is  true,  that  where  exceptions  to  an  answer  have  been 
allowed,  the  bill  may  be  amended  without  prejudice  to  the  in- 
junction ;  but  this  is  only  the  exception  to  and  proves  the  rule. 
In  Ferrand  v.  Hatner,  it  was  not , necessary  to  determine  the 
question  whether  it  was  a  motion  of  course  for  a  plaintiff,  after 
the  common  injunction  obtained,  and  before  answer,  to  obtain  an 
order  to  amend  without  prejudice  to  the  injunction ;  the  real  ques- 
tion in  that  case  was,  whether,  where  there  are  two  defendants, 
against  one  of  whom  only  an  injunction  had  issued,  such  an  order 
could  be  impeached  by  the  defendant  against  whom  the  injunc- 
tion had  not  issued.  Lord  Coitenham,  in  his  observations  in  that 
case,  seems  to  have  been  influenced  by  the  statement  of  Mr.  Dick" 
ifis  in  Mason  v.  Murray,  who,  in  support  of  his  statement,  refers 
to  Lord  Bacon's  20th  Ordinance.  But,  on  referring  to 
Lord  Bacon's  20th  •Ordinance,  it  will  be  found  to  make  a  [*277] 
manifest  distinction  between  special  injunctions  and  com- 
mon injunctions.  Lord  Cottenham  in  his  judgment,  though  he 
referred  to  Mason  v.  Murray^  yet  omitted  to  notice  the  subse- 
quent decision  in  Dickins  of  Edwards  v.  Edwards,{a)  and  the 
later  case  of  Woodroffe  v.  Daniel{h)  If  Lord  Cottenham's  de^ 
cision  on  the  subject  be  right,  there  was  no  necessity  for  the 
2iid  Order  of  May,  1839,  and  such  an  order  was  useless. 
Mayne  v.  Hotchinlc)  Adney  v.  Mood,{d)  and  Dipper  v.  Du- 
rani^{e)  were  all  cases  of  exception  to  the  general  rule. 

The  Vice-Chancellor.— I  decide  this  case  without  refer- 
ence to  the  order  of  May,  1839,  which  I  think  does  not  affect  it, 
nor  can  I  attend  to  the  argument  of  the  defendant,  grounded  on 
the  delay  to  which,  as  he  suggests,  he  has  been  or  may  be  ex- 
posed ;  for  the  last  amendment  made  by  the  plaintiff,  was  fully 
answered  by  this  [defendant  some  days  before  the  commence- 

(«)  Dick.  755.  (<0  1  Madd.  449. 

\h)  9  Sim.  410.  («)  3  Meriv.  465. 

(c)  Dick.  255. 

Vol.  L  36 
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ment  of  the  present  term.  The  j&rst  question  is,  whether  the 
injunction  still  subsists,  notwithstanding  the  last  amendment, 
there  not  having  been  any  order  to  dissolve  or  discharge  it 
I  conceive  that  according  to  Lord  Cottenhawls  opinion,  and 
according  to  the  practice  of  Xhe  Court,  as  it  has  been  understood, 
at  least  since  the  case  of  Perraiid  v.  Hamery  the  mere  fact  of 
amending  a  bill,  though  it  may  furnish  a  ground  for  dissolving 
the  common  injunction  on  an  application  for  that  purpose,  does 
not  of  itself  ipso  facto  dissolve  it,  though  there  has  been  no  in- 
sufficient answer,  and  though  the  injunction  may  never  have 
been  continued  on  the  merits.  There  are  expressions  in  the 
books,  attributed  to  authorities  of  great  eminence,  which  seem 
to  be  founded  on  a  different  view  of  the  rule ;  and  if  I  were 

clearly  satisfied  that  those  authorities  meant  so  to  lay 
['278]    down  the  rule,  and  *also  that  the  rule  still  subsisted 

without  variation,  I  should  not  feel  myself  at  liberty  to 
depart  from  it.  But  not  being  so  satisfied,  nor  thmking  it,  inde- 
pendently of  authority,  required  either  by  principle  or  conveni- 
ence to  hold  the  common  injunction  ipso  facto  dissolved  by 
amendment,  under  such  circumstances  as  I  have  mentioned,  I 
conceive — especially  having  r^ard  to  the  fact  that  the  order 
under  which  the  amendment  in  question  was  made  has  never 
been  appealed  from — ^that  the  injunction  ia  this  case  still  sub- 
sists, though  I  repeat  that  cases  may,  in  my  opinion,  be  easily 
supposed  in  which  the  mete  fact  of  amendment  would  give  the 
defendant  a  right  to  apply  to  dissolve  the  common  injunction, 
without  answering,  and  independently  of  the  merits  of  the 
cause ;  the  common  injunction  and  the  special  injunction  being 
obviously  open  to  this  distinction  that  the  special  injunction  may 
be  dissolved  on  the  merits,  not  only  without  a  full  answer  but 
without  any  answer.[2] 

[2]  Ab  to  the  efiect  of  the  amendment  of  the  hill  upon  the  injonctiony  see  1  HoC 

Ch.  Pract  301 ;  Rentoiek  v.  WiUon,  6  Johns.  Ch.  Kep.  81 ;    Wttrbttrton  ▼.  Tkt 

London  and  BlaekuMdl  RaUway  Company,  2  BeaT.255.     In  Ooooemany.  Damn, 

.10  Sim.  510,  Shadwell,  V.  C,  saya,  "  An  ii^anction  b  extraneous  to  the  Muise,  and 

aot  a  prooeediBg  in  it" 


CASES  IN  CHANCERY.  278 

184$L— Brooki  ▼.  Parton. 

The  next  question  is,  whether  the  proceeding  taken  by  the  de- 
fendant Purton  has  been  a  breach  of  the  injunction.  It  is  cer- 
tainly a  step  towards  execution,  and  it  is  in  my  opinion,  both  on 
principle  and  authority,  a  breach  of  the  injimction.  The  pro- 
ceeding at  law  must,  therefore,  be  discharged  at  the  expense  of 
the  defendant  Purton.  No  good  reason  has  been  assigned  for 
the  plaintiff's  affidavit ;  he  must  therefore  pay  the  costs  of  that 
affidavit,  as  also  of  such  parts  of  the  other  affidavits  as  are  ir- 
relevant to  the  present  application.  In  all  other  respects,  the 
defendant  Purton  must  pay  the  costs,  and  also  the  costs  of  dis- 
chai^ng  the  rule  nisi. 


Mareh  lit 

A  defendaut  obtsiaed  an  order  *<  to  answer,  plead,  or  demur,  not  demarring  alone.** 
The  words  "  plead,  &.c.,'*  were  afterwards,  on  motion  struck  ont  of  the  order.  The 
defendant  then  filed  a  plea.  Ordered,  that  the  plea  should  be  taken  off  the  file* 
with  costs  to  be  paid  by  the  defendant 

The  defendant  Charles  Cooper's  time  for  answering  having 
expired,  he  made  a  special  application  to  the  Master, 
under  •Uie  20th  of  the  Orders,  21st  Dec.  1833,  for  further    [*2r9\ 
time  to  answer,  stating  by  his  affidavit  certain  reasons 
which  rendered  a  further  time  to  answer  necessary.    The  Master 
alloured  him  four  weeks  time  "  to  answer,  plead,  or  demur,  not 
demurring  aloneP    The  words  in  italics  were,  on  special  ap- 
plicaf  ion  made  to  the  Court  for  that  purpose,  struck  out  of  the 
Older.     The  defendant  then  filed  a  plea. 

Mr.  Wigram  and  Mr.  RomUly,  for  the  plaintiff,  now  moved 
that  the  pfea  might  be  taken  off  the  file  for  irregularity,  with 
costs. 

Mr.  Hussell  and  Mr.  James  Parker,  contra,  contended  that 
putting  in  the  plea  was  a  sufficient  compliance  with  the  order 
for  time   to  answer ;  and  also,  that  a  motion  to  lake  a  plea  off 
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the  file  was  not  sustainable.  On  the  latter  point  they  cited 
AnofL{a)  [  The  Vice-  Chancellor — In  Moon  v.  i>e,(6)  Sir  John 
Leach  ordered  a  plea  to  be  taken  off  the  file  notwithstanding 
that  case.] 

The  other  authorities  referred  to  in  the  coiu^e  of  the  argu- 
ment were  Kap  v.  Marshall,  (c)  Anon.{d,)  Roberts  v.  Hartley {t) 
Barber  v.  Crawshaw,{f)  and  De  Minckuitz  v.  Udney.[g) 

The  Yice-Chancbllor  said  that,  in  deciding,  as  he  did, 
that  the  plea  ought  to  be  taken  off  the  file,  and  that  the  defend- 
ant pleading  it  must  pay  the  costs  of  the  application  and  the 
costs  properly  incurred  by  the  plaintiff  by  reason  of  the  filiug 
of  the  plea,  he  proceeded  on  the  particular  circumstances  of  the 

case.    The  defendant  had  applied  to  the  Master  for  time 
[•280]    to  answer.     The  application  was  *sp3cial  and  supported 

by  affidavit,  and  the  affidavit  stated  grounds  and  rea- 
sons having  reference  and  applying  exclusively  to  an  answer, 
in  the  ordinary  acceptation  of  the  term.  The  Master  intended 
or  ought  to  have  intended,  to  grant  time  to  answer,  taking  the 
word  answer  in  its  ordinary  sense.  The  Master,  however,  haJ 
made  a  more  extended  order,  of  which  the  Court  had  expunged 
so  much  as  related  to  time  for  pleading  and  demurring.  After- 
wards, with  the  full  knowledge  of  all  the  circumstances  of  ibc 
case,  the  defendant  had  filed  a  plea.  That  plea,  in  his  Honor's 
opinion,  had  been  improperly  and  vexatiously  filed,  and  must 
be  taken  off  the  file ;  but  it  was  to  be  understood  that  the  present 
judgment  proceeded  entirely  on  the  circumstances  of  this  in- 
dividual case.[3] 

(«)  MoMlcy,  207.  («)  l  Bra.  C.  C.  Sfi. 

(6)  Not  reported.  ( / )  6  MadA  884. 

(e)  1  Keen.  191.  (^)  16  Ve«.  355. 
{d)  2  P.  W.  464. 

[3]  The  latter  branch  of  the  decirion  in  the  abore  case,  was  brought  to  the 
notice  of  Lord  Cottenham,  and  distinctly  oremiled  by  him  in  Hunter  v.  N9ek»lds, 
(February,  1848,)  2  Phillips,  640 ;  where  it  was  hold,  that  under  an  ordsr  for  time 
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1843:  Feb.  8th,  10th. 

Upon  the  dissolution  of  the  partnenthip  of  A.  and  B.  it  waa  agreed  that  B.  should  un- 
dertake the  bosineas  of  winding  up  the  afiairs  of  the  firm  i-^HM,  that  B.  was  not 
aolely  chai^reable  with  the  loss  occaatoned  by  the  injudicious  sale  of  part  of  the 
partuersliip  ajBceU,  inasmuch  as  A.  still  retaiued  his  geuerul  righto  as  a  partner, 
and  cousequoully  had  full  power  to  prevent  the  sale. 

QifffTf ,  whether,  upon  the  dissolution  of  a  partnership  not  under  articles,  a  partner 
has  an  inherent  right  in  that  character,  without  the  assistance  of  a  court  of  equity, 
to  insist  upon  the  sale  of  the  partnership  effacto  ? 

In  March,  1801,  the  plaintiff  and  the  defendant  entered  into 
partnership  in  the  business  of  commission  merchants,  at  Liver- 
pool, in  the  name  of  William  Ford  &  Co.  No  articles  of 
partnership  were  then  entered  into,  but  it  was  agreed  that  the 
business  should  ba  conducted  by  the  defendant  as  the  acting 
managing  partner,  and  that  the  profits  of  the  partnership  should 
be  equally  divided  between  the  partners,  after  allowing  the  de- 
fendant 1(30/.  per  annum  for  his  salary. 

This  partnership  continued  upon  the  footing  above  mentioned 
until  the  3lst  December,  1817,  when,  except  for  the  purpose  of 

to  answer,  a  defendant  may  put  in  a  plea  even  in  abatement,  which,  in  this  instance, 

was  a  plea  of  outlawry  ;  and  the  principle  had  been  previously  recognized  by  Vico- 

Chancelior  Wigram,  in  thosamo  case,  (6  Hare  12,  >  expressly  in  opposition  to  Brookt 

r.  Purion.    The  Vice«Chaneellor  had  directed  that  the  plea  should  be  taken  off  the 

fie  fiar  irregularity,  as  having  beeu  filed  contrary  to  good  faith,  but  the  order  was 

discharged  with  oosto.    The  Lord  Chuucellor,  (2  PhUlips,  543,)  said.—"  There  is  no 

doubt  that  a  party  who  obtains  an  order  for  time  to  answer,  is  at  liberty  to  plead, 

whether  the  matter  of  the  pica  be  the  disability  or  the  plaintiff,  or  any  other  head  of 

defence.    And  that  is  consistent  with  the  rule  that  were  u  party  who  is  in  contempt 

uit  of  answer  may  plead ;  the    reason  for  both  rules  being,  that  the  word 

*  embraces  every  defence  which  it  is  competent  to  a  defendant  to  make, 

exeept  demurring  alone. — Now  in  tliis  case  the  defendant  got  an  order  which  as 

subsequently  altered  by  the  Conrt,  was  simply  an  order  for  time  to  answer.     So  long 

mm  that  order  stands,  it  must  regulate  the  rights  of  the  parties :  if  it  was  improperly 

the  party  prejudiced  by  it  should  have  moved  in  the  regular  way  to  dis- 

it  I  4ke.    It  is  imponible  to  say  that  tbo  plea  waa  irr^fularly  filed,  Slc." 
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winding  up  the  concern,  it  wels  dissolved.    The  dissolution  how- 
ever, was  not  notified  in  the  Gazette  until  the  year  1^. 
[•281]        'In  July,  1817,  Rutgers  &  Seaman,  of  New  York,  who 
had  dealings  with  Ford  &,  Co.,  and  were  indebted  to 
them  in  respect  of  such  dealings  in  a  sum  of  4358/.  7^.  M, 
consigned  to  Ford  &  Co.  Id5  bales  of  cotton.    Of  these,  108 
bales  were  sold  by  the  defendant  at  various  times  in  1817  and 
1818,  at  rates  between  23d,  and  2ld,  per  pound,  and  by  the 
produce    of   these  sales,   amounting    to   2968/.  2^.,  Rutgers 
&  Seaman's  debt  was  reduced  to  1389/.  I9s.  Id.    The  re- 
maining 47  bales  were  not  sold  by  the  defendant  until  the 
years  1827  and  1828,  and  then  fetched  only  the  sum  of  123/.  3^. 
He/.,  being  at  the  rate  of  6|c/.  and  6\d.  per  pound.    By  this 
sum  of  123/.  Zs.  lid,  Rutgers  ic  Seaman's  debt  was  further  re- 
duced to  1266/.  \6s.  9c/.,  btit  as  that  firm  had  become  insolvent, 
the  principal  question  in  the  present  suit  was  whether  the 
defendant  was  entitled  to  carry  the  last-mentioned  sum  to  the 
account  of  profit  and  loss  in  the  partnership,  or  whether  he  was. 
by  reason  of  negligence  in  delaying  the  sale  of  the  47  bales, 
to  he  charged  individually  with  the  whole  or  any  part  of  that  sum. 
The  Master  found,  that  some  time  previous  to  the  16th  De- 
cember, 1818,  the  plaintiff  applied  to  the  defendant  verbally, 
requesting  that  the  remaining  bales  of  cotton  should  be  imme- 
diately sold,  and  that  the  account  between  the  firm  of  William 
Ford  &  Co.  and  Messrs.  Rutgers  &  Seaman  should  be  closed, 
or  that  the  defendant  would  take  the  whole  of  the  cotton  on  his 
own  account,  or  that  he  would  immediately  sell  the  plaintiff's 
share  of  the  cotton.    And  he  also  found,  that  the  plaintiff,  in 
several  letters  addressed  by  hira  to  the  defendant,  and  bearing 
date  respectively  the  16th,  17th  21st,  and  23rd  days  of  December, 
1818,  which  letters  were  duly  received  by  the  defendant,  repeated 
the  same  request,  and  complained  that  the  cotton  had  been  re- 
tained and  continued  unsold  contrary  to  his  expressed  wishes. 
And  he  found,  that  after  thr  conimencemenlof  this  suit,  and  on 
or  alK)ut  the  6th  February,  1824,  the  plaintiff,  through 
[*282]    bis  solicitor,  wrote  *to  the  defendant,  requesting  that  tfaa 
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cotton  might  be  sold  without  prejudice,  and  that  he  enclosed 
the  form  of  advertisement  of  the  sale,  and  that  the  defen- 
dant refused  to  accede  to  such  proposal.  And  he  further  found, 
that  on  the  16th  December,  1818,  the  price  of  cotton  at  Liverpool 
was  I6d.  to  2ld.  per  pound,  and  that  if  the  47  bales  of  cotton  so 
consigned  to  WilUam  Ford  &,  Co.,  by  Messrs  Rutgers  &  Seaman, 
had  been  then  sold  at  2ld.  they  would  have  produced  the  sum 
of  1202/.  5s,  9d.  The  Master,  however,  upon  consideration  of 
all  the  facts  of  the  case,  expressed  his  opinion  to  be,  that  the  de- 
fendant was,  as  the  managing  partner  in  the  concern  of  William 
Ford  &  Co.,  authorized  to  place  the  said  sum  of  1266/.  15^.  9c^., 
being  the  amount  of  the  loss  arising  from  the  cotton  so  consign- 
ed to  the  said  partnership,  to  the  account  of  profit  and  loss  of  the 
said  concern,  and  also  to  place  to  the  said  accoimt  the  sum  of  49/. 
IBs.  5e(.,  being  the  amount  paid  by  the  defendant  on  account  of 
the  warehousing  and  insurance  of  the  cotton  subsequent  to  the 
31st  of  E)ecembcr,  1817. 

To  this  report  the  plaintiff  took  exceptions,  on  the  ground 
that  the  defendant  ought  to  be  charged  in  account  with  the 
whole  of  the  1266/.  IBs.  9d,  and  49/.  18^.  5c/.;  or  at  all  events 
that  the  only  portion  of  the  1266/.  15^.  9d.  which  ought  to  be 
carried  to  the  account  of  profit  and  loss  was  the  diflference  be- 
tween that  sum  and  1202/.  6s,  9i/.,  the  amount  which  the  47 
bales  would  have  produced  if  sold  on  the  16th  December,  1818. 

Mr.  Spence  and  Mr.  Goodeve,  for  the  exceptions,  contended 
that  it  was  the  defendant's  duty  to  sell  the  cotton  immediately 
on  the  diss(dution  of  the  partnership ;  that  in  the  absence  of 
express  stipulations,  the  general  rule  is,  that  upon  the  dissolution 
of  the  partnership  a  sale  must  take  place,  and  that  here  the 
defendant  as  managing  partner  was  a  fortiori  bound  by 
this  rule.    They  cited  Crawshay  v.  *  Collins  ;{a)  Fec^    [•283] 
iherstonhaugh  v.  Fenwick  ;(6)  Cook  v.  CoUitigridge  ;{c) 
auid  Rigden  v.  Peirce,{d) 

(a)  15  Ves.  218.  (e)  Jac  607. 

(4)  17  y«i.99&  {i)  6 MmM.  353. 
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Mr.  Anderdon  and  Mr.  Terrell,  contra. — This  bill  was  filed 
in  1823,  and  the  plaintiff  might  have  applied  by  motion  for  a 
receiver  and  a  sale.  Under  any  circumstances,  therefore,  at 
this  late  period,  he  ought  not  to  be  allowed  to  fix  the  defendant 
with  the  consequences  of  a  mere  erroneous  exercise  of  discretion. 
There  is  no  such  general  rule,  however,  as  that  which  has  been 
stated  on  the  other  side,  that  eo  instanti  on  the  dissolution  of  a 
partnership,  not  under  articles,  the  partnership  property  must 
be  sold.  The  part  ownership  is  in  no  degree  affected  by  the 
dissolution,  and  neither  then  nor  at  any  other  stated  time  has 
one  partner  a  right  to  control  the  other  in  the  exercise  of  his 
legal  rights.  In  the  cases  cited,  the  dissolution  was  by  death. 
But  even  then  it  was  considered  that  there  was  no  right  of  sale 
until  the  period  which  the  Court  should  appoint.  Here  there 
was  nothing  to  prevent  the  plaintiff  from  interfering  for  the 
ptirpose  of  having  a  better  discretion  exercised.  Although  Ford 
was  the  manager,  it  is  not  pretended  that  the  plaintiff  had  not  an 
equal  control  over  the  partnership  property.  His  partnership 
right  was  not  excluded  by  compact,  though  he  chose  to  pay  a 
salary  for  management.  Besides,  the  cotton  was  in  a  hired 
warehouse,  to  which  he  might  have  had  access  at  any  time. 
It  is  impossible  to  say  that  mere  notices  from  one  partner  to 
another  are  to  determine  their  rights.  As  to  the  sale  of  the 
property,  the  Court  allows  the  same  discretion  to  partners  as  to 
executors  :  Buxton  v.  Buxton.{a) 

Mr.  Spence,  in  reply. — The  general  rule  which  has  been  con- 
tended for  is  supported  by  the  authority  of  Sir  William 
[•284]  *  Grant  in  Featherstonhaugh  v.  Fenwick.  It  is  con- 
tended, on  the  other  side,  that  the  right  of  sale  can  only 
be  enforced  in  equity.  But  it  would  lead  to  very  serious  con- 
sequences to  hold  that  a  man's  rights,  in  these  cases,  depends 
on  whether  he  files  a  bill.  Whether  the  dissolution  is  by  death 
or  inter  vivos  cannot  affect  the  general  rule.    The  Court  allows 

(a)l,Myl.  &Cr.80. 
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a  discretion  to  executors  because  third  persons  are  affected  by 
their  acts :    Wedderburn  v.  Wedderbum,{a) 

Feb.  10th — The  TicE-CHANCELtOR. — ^In  this  case  the  ques- 
tion is,  whether  the  defendant  is  to  be  charged  with  the  loss  which 
has  arisen  from  delaying  the  sale  of  some  cotton,  which  in  effect 
is  to  be  considered  as  having  belonged  to  the  partnership  at  the 
time  of  its  dissolution  or  expiration. 

The  defendant  had  been  the  managing  partner,  and  must,  I 
think,  be  taken  to  have  been  the  person  who  principally  under- 
took the  duty,  and  was  principally  trusted  with  the  charge  of 
winding  up  the  affairs  of  it.  The  plaintiff  was,  I  conceive,  en- 
titled to  have  the  cotton  sold  sooner  than  it  was,  and  sold  at  a 
time  when  the  loss  would  have  been  wholly  to  a  great  extent 
obviated.  Under  these  circumstances,  if  it  had  been  established 
in  proof,  that  the  defendant  had  acted  fraudulently,  or  had,  be- 
yond merely  refusing  to  sell,  so  acted  as  to  prevent  the  plaintiff 
firom  selling,  it  is  very  possible  that  I  might  have  acceded  to  the' 
plaintiff's  demand,  seeking  to  charge  the  defendant  with  the 
loss.  But  fraud  is  out  of  the  question.  The  defendant,  whether 
wisely  or  unwisely,  yet,  as  it  must  I  think  be  taken,  in  the  hon- 
est exercise  of  his  judgment,  considered  that  the  sale  (a  matter 
in  which  he  was  interested  as  well  as  the  plaintiff)  ought  to  be 
delayed.  The  plaintiff,  for  any  thing  that  appears,  might  him- 
self have  sold  the  cotton,  or  have  taken  measures  for  its 
sale,  or  *have  possessed  himself  of  it.  He  might  have  [*285] 
filed  a  bill,  and  applied  for  a  receiver.  Nothing  of  this 
kind  is  however  done,  and  the  partners  appearing  to  have  had, 
at  least  after  the  termination  of  the  partnership,  equal  powers 
and  equal  means  of  enforcing  their  rights,  I  cannot  say  that 
the  Master  is  wrong  in  having  declined  to  throw  all  the  conse- 
quences of  the  delayed  sale  on  Mr.  Ford ;  and  this  being  the 
only  point  made  against  the  report,  I  must  confirm  it ;  but  I 

(•)  4  MyL  it  Cr.41 ;  9  Kmd,  799. 
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shall  give  the  plaintiff  his  deposit,  and  no  costs  of  the  exceptions 

on  either  side. 

Exceptions  oyemiled. 


Feb.  9th,  10th 

Held,  under  ciiemiiitaaoef  ehowiog  a  general  aoqnieeoen<9e  in  the  aete  of  hii  eopart- 
nen,  that  one  partner  waa  liable  to  ahare  the  loasea  arising  from  eectain  adrentores 
•ttterad  into  by  the  oopartnen,  in  breach  of  the  terms  of  the  partnenhip  artides. 

During  the  original  partnership  of  Cragg  and  Ford,  another 
partnership  was  formed  between  them  and  Nathaniel  Lawrence, 
in  the  same  style  or  firm  of  W.  Ford  A  Co.,  under  articles,  dated 
the  11th  of  April,  1812.  The  object  of  this  latter  partnership  was 
to  extend  the  business  of  the  former  partnership  by  means  of  a 
connexion  with  America ;  and  for  that  purpose  Lawrence  went 
«over  to  New  York,  where  he  resided  and  acted  as  a  partner,  at 
a^salary  of  £450  a  year. 

The  articles  contained  clauses  to  the  following  effect :  viz. 
that  no  bill  or  bills  of  exchange  should  be  drawn,  indorsed,  or 
accepted  in  the  name  of  the  said  concern,  at  any  place  or  places 
out  of  Liverpool,  1>y  any  of  the  partners,  other  than  and  except 
such  bills  as  were  necessary  for  payment  of  the  said  annual 
sum  of  £450 ;  and  that  no  sacrifice  should  be  made  in  any  way 
for  obtaining  orders  or  commission,  either  by  adventuring  jointly 
with  the  shippers  of  any  goods  or  merchandize,  or  by  advancing 
or  committing  the  credit  or  liability  of  the  said  concern  in  anywise 
beyond  two-thirds,  or  at  the  farthest  three-fourths  of  the  real 
value  or  invoice  price  of  any  such  goods  or  merchandizes  as 
might  be  consigned  to  the  said  partnership  concern,  at  the  place 
from  which  consigned,  and  not  then,  without  having  first 
[•286]    received  as  security  for  the  same  *bills  of  lading  of  the 
said  goods,  with  orders  to  make  insurance  thereon,  and 
full  power  to  sell  the  same  within  a  given  reasonable  time. 

On  taking  the  accounts  of  the  partnership  of  Cragg,  Pord,  & 
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Lawrence  in  this  suit,  (which  was  a  distinct  suit  from  that 
which  involved  the  afiairs  of  Cragg  &  Ford  only,)  the  question 
was  whether  the  partnership  should  be  charged  with  two  sums 
of  £1100  and  £624,  being  the  respective  amounts  of  certain 
losses  arising  from  adventures,  in  which  Ford  and  Lawrence 
had  been  engaged,  contrary,  as  the  plaintiflf  Cragg  alleged,  to 
the  above-mentioned  provisions  in  the  articles. 

It  appeared  from  the  Master's  report,  that  in  1818,  and  during 
the  continuance  of  the  partnership,  a  quantity  of  cotton  was 
shipped  by  a  house  in  America,  on  board  the  Ottawa,  bound  for 
London,  on  the  joint  account  of  the  shippers,  W.  Ford  &  Co.,  and 
Samuel  Williams,  of  London,  and  that  for  this  shipment  several 
bills  were  drawn  on  W.  Ford  &  Co.  by  Lawrence,  dated  res- 
pectively, the  6th  and  7th  November,  1818,  which  were  present- 
ed for  acceptance  in  England  in  the  early  part  of  the  following 
December,  and  subsequently  accepted  by  Ford  in  the  partner- 
ship name.  In  respect  of  this  transaction,  the  Master  found 
that  a  loss  had  been  incurred  to  the  extent  of  £1100. 

The  other  transaction,  the  loss  in  respect  of  which  the  Mas- 
ter found  to  amount  to  £624,  arose  from  a  contract  of  a  similar 
nature,  entered  into  by  Lawrence  in  October,  1818,  the  bills  for 
Dvhich  were  dated  in  December,  1818,  and  drawn  and  accepted 
in  the  same  manner  as  the  former  bills,  the  ^>ods  arriving  in 
Liondon  in  January,  1819. 

On  the  24th  November,  1818,  which  was  before  Ford  accept- 
ed the  bills,  the  .plaintiff  wrote  and  sent  a  letter  of  that  date  to 
Ford,  containing  the  following  expressions : — '<  Seeing,  as  I  do, 
trespass   after  trespass   attempted,  under   the  plea  of 
usage,  in  competition  for  business,  it  will  be  *the  best    [*287] 
way  to  tell  Mr.  Lawrence  that  we  can  admit  no  devia- 
tion from  the  articles  as  to  our  rule  of  business.    All  my  experi- 
ence as  a    merchant,  both  before  and  since  these  rules  and 
conditions  were  so  deliberately  and  unanimously  determined- 
npon,  convince  me  more  and  more  of  the  prudence  of  keep- 
ing to  them  rigidly.    Indeed  the  additional  observations  I  have 
had  an  opportunity  of  making  upon   the  hazard  of  a  more 
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open  system,  and  the  losses  we  have  abready  snstained  since 
these  rules  were  formed,  (say  nothing  of  narrow  escapes  by 
adopting  the  more  unguarded  description  now  so  conmion  as  to 
security  and  credit,)  make  it  in  my  opinion  absolutely  necessa- 
ry for  me  now  to  add,  that  any  deviation  firom  the  rules  I  hare 
alluded  to,  and  which  were  inserted  in  the  articles  of  partner- 
ship, 'must  now  be  at  the  risk  of  those  who  break  them." 

In  the  course  of  1819,  the  plaintiff  wrote  several  letters  to 
Ford,  in  which  he  complained  generally  of  the  manner  in 
which  Ford  and  Lawrence  were  conducting  business  by  enter- 
ing, as  he  conceived,  into  too  e^ctensive  speculations.  He  did 
not,  however,  by  these  letters  or  otherwise,  before  the  dissolu- 
tion, specifically  object  to  ^itries  being  made  of  the  above- 
mentioned  adventures  in  the  partnership  books,  and  they  were 
entered  accordingly. 

In  August,  1819,  La^mrence  returned  fiom  America,  from  which 
time  to  the  dissolution  of  the  partnership  he  and  Ford  were 
managing  partners,  with  a  salary  of  £800  a  year  each.  On 
the  21st  April,  1822,  the  partnership  terminated  by  notice  from 
Ford  and  Lawrence  to  the  plaintiff. 

Upon  the  termination  of  the  partnership,  and  afterwards  be- 
fore the  Master,  the  plaintiff  remonstrated  against  the  entries 
of  these  adven^res  being  allowed  to  stand  in  the  partnership 
books,  insisting  that  these  transactions  were  in  violation  of  the 
articles,  and  that  the  partnership  ought  not  to  be  charged  with 
the  loss  occasioned  by  them.  The  Master,  however 
[•288J  was  of  a  different  opinion,  and  reported  'accordingly ; 
whereupon  exceptions  were  taken  to  his  report  by  the 
plaintiff. 

Mr.  Spence  and  Mr.  Ooodeve  for  the  exceptions,  contended 
that  the  acceptance  of  the  bills  by  Ford  was  in  defiance  of  the 
plaintiff's  letter  of  the  24th  November,  and  that  that  notice  was 
a  sufficient  repudiation  of  the  adventures  in  question,  as  well 
as  of  all  other  adventures  of  the  same  sort.  They  also  relied 
on  the  subsequent  letters  of  the  plaintiff. 
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Mr.  Anderdon  and  Mr,  Terrell^  contra. 

The  Vice-Chancellor,  in  the  course  of  the  argument, 
remarked  that  the  word  "  now  "  in  the  last  line  of  the  letter  of 
the  24th  November  seemed  to  refer  to  the  future  acts  of  the 
copartners.  He  also  observed,  that  nothing  in  the  plaintiff's 
letters  was  addressed  to  the  entries  of  the  specific  adventiures  in 
the  partnership  books. 

Feb.  lOtk. — ^The  Vice-Chancellor. — Upon  a  question  of 
this  nature  I  should  feel  great  distrust  of  my  own  judgment,  if 
differing  from  the  conclusion  of  the  able  and  experienced  Master 
whose  report  this  is ;  but  a  perusal  of  the  papers  has  confirmed 
the  impression  which  I  received  during  the  argument.  I  think 
the  Master  right.  He  appears  to  have  taken  the  same  view  a# 
I  do  of  the  letter  of  the  24th  of  November.  Complaining,  as 
by  this  letter  the  plaintiff  did,  of  certain  irregular  transactions 
(irregular  according  to  the  terms  in  which  the  partnership  arti- 
cles were  expressed)  into  which  Mr.  Lawrence  had  entered  in 
America,  he  does  not  in  it,  and  does  not  subsequently,  during 
the  continuance  of  the  partnership,  claim  to  throw  on  Mr.  Ford 
and  Mr.  Lawrence,  or  either  of  them  exclusively,  the  objection- 
able transactions  which  up  to  that  time  had  taken  place. 
The  letter  contains  prohibitory  language  as  to  the  'fu-  [*289] 
lure,  but  does  not  seem  to  question  the  liability  of  the 
partnership  in  respect  of  what  theretofore  had  taken  place. 

It  appears  to  have  been  considered  by  the*  parties  and  the 
Master,  and  the  argument  before  me  has  proceeded  on  the  basis, 
that  Lawrence  had  embarked  previously  to  the  24th  Novem- 
ber  in  the  two  adventures  which  are  the  subject  of  dispute. 
This  is  proved  with  regard  to  one,  and  I  take  it  as  admitted 
-with  regard  to  the  other.    No  substantial  difference,  as  to  time 
or  otherwise,  between  the  two  has  been  suggested  in  the  argu- 
ment.   The  bills,  however,  in  each  case  did  not  become  due, 
nor  were  accepted,  nor  arrived  in  England,  until  after  the  24th 
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November.  They  were  accepted  by  Ford  as  for  the  partnership, 
and  paid  out  of  the  partnership  funds.  The  whole  matter  ap- 
pears in  the  year  1819  in  the  partnership  books,  which  were  al- 
ways open  to  the  plaintiff,  and  with  the  contents  of  which  he 
must  be  taken  to  have  been  acquainted  throughout  the  partner- 
ship, which  is  determined  not  before  the  year  1822,  and  then  not 
by  his  act,  but  by  Ford  and  Lawrence. 

Taking  the  whole  of  the  circumstances  together,  I  do  not 
find  sufficient  grounds  to  enable  me  to  say  that  the  report  is 
wrong  in  fixing  the  partnership  with  the  two  adventures  in 
question.[l] 

Exceptions  overruled. 


[*290]  *Parker  v.  Marchant. 

1842:  Feb.  19th,  Slit,  22nd,  Much  8th. 

Testator,  afWr  givinf^  at  the  commeiicemeiit  of  hit  will  Tarioin  peeaniaiy  legadwi 
and  bequeathing  all  the  net  and  rendue  of  hii  ready  money,  seemitiea  for  money, 
and  monies  in  the  funde,  to  tmsteeey  npon  oertain  trusts,  ooudnded  his  will  as  fol- 
lows : — **  And  I  do  farther  give  and  bequeath  to  my  said  wife  all  my  jeweb,  pUte, 
linen,  china,  carriages,  wines,  and  other  goods,  chattels,  and  effects  whatever,  as  her 

[1]  Advances  made  by  a  partner  to  the  partnership,  during  the  existence  of  the 
partueiship,  are  not  debts,  but  merely  items  of  account  '*  But,  if,  pending  the  part- 
neiship,  neither  law  nor  equity  will  treat  such  advances  as  debts,  wUl  it  be  so  after  the 
partnership  has  deteimined,  before  any  settlement  of  account,  and  before  the  pay- 
ment of  the  joint  debts,  or  the  realization  of  the  partnershp  estate  7  Nothing  is  mors 
settled  than  that,  under  such  circumstances^  what  may  have  been  advanced  by  oae 
partner,  or  received  by  another,  can  only  constitute  items  in  the  account  There 
may  be  losses,  th«  particular  partner's  share  of  which  may  be  more  than  aufficNat 
to  exhaust  what  he  has  advanced,*  or  profits  more  than  equal  to  what  tho  other  has  re- 
ceived ;  and  until  the  amount  of  such  profit  and  loss  be  ascertamed  by  the  winding 
up  of  the  partnexahip  affain,  neither  partner  has  any  remedy  against,  or  liability  to 
the  other,  for  payment  from  one  to  the  other,  ol  what  may  have  been  advanced  or 
received.'*  Lord  Cottenham,  Riehwrdton  v.  Tht  B^nk  of  BngUmd,  4  MyL  &  Ck 
72.    And  see  Crawhay  v.  CoIUum,  2  Ross.  325. 
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own  goods  and  chattels  fiireTer ;  and  I  do  hereby  ooDBtitate  and  appoint  her,  my 
said  wife,  sole  ezecntriz  of  this  my  will ": — Held,  that  this  clause  canied  the  neidue 
of  the  testator's  property  to  the  wife. 

Althoiig;h  the  woids  "  goods,  chattels,  and  efiects"  may  frequently  be  considered  atf 
haying  been  used  by  a  testator  in  a  restricted  sense,  yet  prima  facie  their  import  is 
general ;  and  there  are  good  grounds  for  considering  them  as  used  in  a  general  sense, 
either  where  they  are  not  placed  in  connection  with  words  of  locality,  or 
where  they  follow  the  enumeration  of  specific  articles,  or  where  there  are  no  ex- 
presHons  in  the  will  showing  a  doubt  in  the  testator's  mind  as  to  the  comprehenaiTe- 
neas,  or  where  the  bequest  in  which  they  are  contained  is  foUdwed  up  by  the  ap- 
pointment of  an  executor. 

Testator  by  his  wiU  bequeathed  as  follows : — I  direct  in  the  first  place  all  my  debts  to 
be  paid.  I  then  give  and  bequeath  to  my  wife  £60,000  £3  per  Cent  ConBols» 
part  of  a  larger  sum  standing  in  my  name  in  the  Bank  of  England ;  also  I  be- 
queath to  A.  £10,000,  other  part  of  the  aforesaid  JC3  per  Cent.  Consols.  Also,  I 
giro  to  B.  £500,  and  to  C.  £100  ;  also  I  giye  to  D.  and  E.  all  the  rest  and  residue  of 
my  ready  money,  securities  for  money,  and  monies  in  the  funds,  upon  trust  to  in- 
vest, &&,  and  to  pay  the  dividends  to  my  wife  for  life,  and  after  her  decease  to 
divide  the  capital  amongst  F.,  6.,  H.,  and  L  The  testator  then,  after  devising  his 
real  estate  to  the  same  trustees  upon  certain  trusts,  gave  all  his  residuary  personal 
estate  to  his  wile : — Held,  that  the  testator's  debts  were  pajrahle  out  of  his  personal 
and  real  estate  according  to  the  usual  order  of  administering  those  estates,  the  gen- 
enl  reaidaary  penonal  estate  being  first  applicable ;  but  that  his  pecuniary  legacies 
wen  primarily,  if  not  solely,  payable  out  of  the  "ready  money,  securities  for  mo- 
ney, and  monies  in  the  funds." 

A  bequest  of  the  testator's  "  ready  money"  comprehends  money  of  the  testator  in 
the  hands  of  his  banker. 

Qm^re,  whether  a  bequest  of  "  all  the  rest  and  residue  of  my  ready  money,  securi- 
ties tot  money,  and  monies  in  the  funds,"  wiD  oompnhend  property  of  that  des« 
eription  acquired  after  the  date  of  the  will. 

Testator,  by  a  codicil,  bequeathed  pecuniary  legacies  to  certain  penons  by  name, 
who  were  described  as  having  lived  many  years  in  his  family,  and  then  added, "  to 
the  other  servants  £500  each": — Held,  that  a  person  who  was  in  the  testator's  ser- 
vice at  the  date  of  the  codicil,  but  who  quitted  it  before  his  decease  was  entitled  to 
a  legacy  of  £500. 

Testator  devised  certain  specified  messuages  and  lands,  and  all  other  his  messuages, 
lands,  tenements,  and  hereditaments  which  might  not  be  in  his  will  particulariy 
described  or  mentioned,  to  trustees  upon  certain  trusts.  The  Court  declined  to  de- 
eide  whether  a  leasehold  house  passed  under  the  general  words,  without  directmg 
for  the  opinion  of  a  cooit  of  law.         * 


Robert  Parker,  formerly  of  Maidstone,  and  afterwards  of 
the  city  of  Bath,  Esq.,  by  his  will  bequeathed  and  devised  as 
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follows : — "  I  direct,  in  the  first  place,  all  my  debts  to  be  paid. 
I  then  give  and  bequeath  to  my  dear  and  affectionate  wife, 
Helen,  £60,000,  £3  per  Cent.  Consols,  part  of  a  larger  sum 
standing  in  my  name  in  the  Bank  of  England.  Also,  I  give 
and  bequeath  to  Elizabeth,  the  widow  of  Charles  Bedford 
Young,  deceased,  £10,000,  part,  of  the  aforesaid  £3  per  Cent 

Consols.    Also,  to  Mary  Ann  Young,  her  daughter, 
[*291]    £5000,  part   of  my  aforesaid  £3  *per  Cent.  Consols. 

Also,  I  give  to  Ariana,  wife  of  — — —  Aickin,  Esq., 
formerly  Ariana  Shelley,  £500.    To  my  god-son,  John  Shelley, 
£100."    [Here  followed  several  other  pecuniary  legacies.]    "Al- 
so, I  give  and  bequeath  to  my  dear  brother-in-law.  Sir  Timothy 
Shelley,  Bart.,  and  Sir  John  Shelley  Sidney,  Bart.,  all  the  rest 
and  residue  of  my  ready  money,  securities  for  money,  and 
monies  in  the  fands,  in  trust  to  invest  the  same  in  their  joint 
names,  and  to  pay  to  or  permit  and  suffer  my  dear  wife  Helen, 
or  her  agent,  for  her  use,  to  receive  the  dividends  or  interest  of 
the  same  during  her  life;  and,  after  her  decease,  for  this  further 
trust,  to  divide,  transfer,  and  pay  the  said  stocks  and  monies 
unto  and  amongst  my  cousins,  Thomas  Marchant,  John  Mai- 
chant,  the  children  of  my  late  cousin  William  Marchant,  and 
the  children  of  my  late  cousin  Mary  Knight, — ^namely,  one  equal 
share  to  Thomas,  one  equal  share  to  John,  one  equal  share  to  the 
children  of  William,  and  the  remaining  share  to  the  children 
of  Mary  Knight,"    And  as  to  the  messuages,  lands,  tenements, 
and  real  estates,  he  disposed  thereof  as  follows : — ^He  gave  and 
devised  unto  the  said  Sir  T.  Shelley,  and  Sir  J.  Sidney,  and 
their  heirs,  all  those  his  two-third  parts,  and  all  other  his  right 
and  interest  in  and  to  all  those  messuages,  lands,  and  tenements, 
situate  at  Ifield,  in  the  county  of  Sussex ;  also  in  and  to  all  that 
messuage,  lands,  and  tenements  in  Charlewood,  in  the  county 
of  Surrey,  with  their  and  every  of  their  appurtenances,  in  the 
said  or  in  any  other  parishes  or  places  situate  and  called  or  known 
by  the  name  of  Westfield,  or  by  whatever  other  name  cal- 
led or  known;  also,  all  that  his  manor,  or  royalty,  messuages, 
hereditaments  and  castle,  situate  at  Otfoid,  in  the  county  of 
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Kent,  with  the  appurtenances ;  also,  all  that  his  messuage  with 
the  appurtenances  at  Chevington,  in  the  county  of  Suffolk  ;  also, 
his  farm  and  lands  in  Hargrave  and  Hesset,  in  Suffolk  ;  also,  in 
Hoo,  in  Kent,  in  Ifield,  in  the  county  of  Sussex,  in  Char- 
lewood,  in  Surrey ;  also,  his  house  and  premises  in  *Ca-  [*292] 
therine-place,  Bath  ;  and  all  other  his  messuages,  lands, 
tenements,  and  hereditaments  which  might  not  be  therein  par- 
ticularly described  or  mentioned,  upon  the  following  trusts : — 
First,  for  the  use  of  his  said  wife  Helen,  for  her  natural  life,  and 
after  her  decease  to  tho  use  of  the  said  Thomas  Marchant  and 
John  Marchant,  and  the  children  of  the  said  William  Marchant 
and  Mary  Knight,  in  equal  shares  and  proportions,  as  tenants  in 
common.  The  testator  then  bequeathed  as  follows : — "  And  I 
do  further  give  and  bequeath  to  iny  said  wife  all  my  jewels, 
plate,  linen,  china,  carriages,  wines,  and  other  goods,  chattels, 
and  effects  whatsoever,  as  her  own  goods  and  chattels  for  ever. 
And  I  do  hereby  constitute  and  appoint  my  said  wife  sole  exec- 
utrix of  this  my  will." 

By  a  codicil  the  testator  bequeathed  as  follows : — "  I  give 
and  bequeath  to  the  following  persons,  who  have  lived  many 
years  in  my  family;  viz.  to  Mrs.  Down,  £1000;  to  Mr.  Jones, 
£1000 ;  to  Martha  Isgrove,  £1000 ;  to  the  other  servents,  £500 
each.    This  writing  I  direct  to  be  taken  as  a  codicil  to  my 

will." 

The  testater  died  on  the  27th  of  March,  1837.  Thomas 
Marchant  died  in  his  lifetime.  The  bill  was  filed  by  the  widow 
against  the  several  other  persons  interested  under  the  will  and 
against  the  trustees,  praying  that  th'e  tnists  of  the  will  might  be 
declared  and  carried  into  execution. 

In  pursuance  of  the  decree  made  in  this  cause  in  December, 
1838,  (the  form  of  which,  in  some  important  particulars,  is  com- 
mented upon  in  the  judgment  in  this  case,)  the  Master  found, 
amongst  many  other  matters,  that  the  testator  was,  at  the  time 
of  his  death,  possessed  of  22,891i.  15*.  7d,  ready  money,  the 
greater  part  of  which  consisted  of  balances  in  the  hands  of  tr^o 
Vol.  I.  38 
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banking  houses,  and  the  residue  of  money  in  his  dweUing-house, 
and  in  the  hands  of  his  agents.  The  Master  also  found  that 
the  testator  was,  at  the  time  of  his  will  and  of  his  death,  seised 

of  or  well  entitled  to  the  estates  mentioned  in  bis  will, 
[*293]    all  *of  which  were  freehold  or  copyhold.    The  Master, 

however,  included  a  leasehold  house  of  the  testator  at 
Brighton  amongst  the  personalty  undisposed  of  The  Master 
stated,  that  Ann  Relfe,  who  had  been  in  the  testator's  service  at 
the  date  of  his  codicil,  but  had  quitted  it  before  the  testator's 
death,  had  claimed  a  legacy  of  £600,  under  the  bequest  to 
'<  the  other  servants,"  which  claim  he  had  disallowed,  but  re- 
commended it  to  the  attention  of  the  Court 

The  other  facts,  as  well  as  the  principal  questions  in  issue, 
are  stated  and  commented  upon  in  the  arguments  and  judg- 
ment 

Sir  Charles  Wetherellj  Mr.  WUhraham^  and  Mr.  Lotai^  for 
the  plaintiff. — ^First,  the  words  i^  all  my  jewels,"  &c.,  at  the  end 
of  the  will,  constitute  a  residuary  clause.  By  virtue,  therefore, 
of  that  clause,  Thomas  Marchant's  share  of  the  bequest  of  stock 
goes  to  the  plaintiff.  It  may  indeed  be  argued  that  jewels  and 
plate  do  not  assort  well  with  a  share  in  the  consols ;  but  the 
subsequent  words,  <<  goods,  chattels,  and  effects,"  are  sufficient 
of  themselves  to  constitute  a  residuary  clause.  Besides,  this 
clause  is  instantly  followed  up  by  the  appointment  of  an  ex- 
ecutrix. That  the  words  <<  goods,  chattels,  and  effects,"  will 
prima  facie  carry  the  residue  is  evident  from  the  cases  of  Camp- 
hell  V.  Pre3C0tt,{a)  MitcheJ}  v.  Mitchell,{b)  Heame  v.  Wiffging- 
ton,{c)  Saumarez  v.  Saumarez.(d)  In  some  cases,  indeed, 
those  words  have  been  narrowed  by  circumstances  of  locality, 
as  in  Collier  v.  Squire  ;{e)  but  no  such  circumstances  occur  in 
the  present  case. 

Secondly,  the  testator's  debts  are,  by  the  express  direction  of 

(«)15Vefc500.  (^4lf.&C.340. 

(i)5Madd.S9.  («)3  Rim.467 

(c)  6  Bfadd.  US 
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the  testator,  to  be  paid  out  of  the  Consols  and  ready  money 
mentioned  in  the  first  part  of  the  will,  and  not  out  of 
*tbe  residue.  With  the  exception  of  the  leasehold  pro-  [*294] 
perty  and  the  residuary  property  given  to  the  wife,  the 
first  clause  carries  the  whole  of  the  testator's  personal  property. 
That  is  a  strong  circumstance  to  be  regarded  in  construing  this 
part  of  the  will.  The  testator,  also,  after  directing  payment  of 
his  debts,  <<  then''  gives  the  Ccmsols  and  ready  money.  It  may 
be  admitted,  that  in  many  cases  '<  then"  is  considered  merely  as 
a  word  to  connect  sentences,  like  the  word  <<  item ;"  but  in  other 
cases  it  has  much  greater  force.  Here,  the  efiect  of  it  is  to  sub- 
ject the  gift  of  the  stock  and  ready  money,  and  securities  for 
money,  to  the  pajrment  of  the  testator's  debts.  Afiter  payment 
of  the  debts,  "  then"  the  "  rest  and  residue"  of  the  stock,  monies, 
and  securities,  are  to  go  in  a  certain  course.  The  words  <'  rest 
and  residue"  apply  only  to  the  property  which  the  testator 
had  before  given — ^not  to  anything  which  he  mentions  after- 
wards. 

Thirdly,  the  money  of  the  testator  in  the  hands  of  his  bankers 
at  the  time  of  his  decease  was  not  ready  money,  but  a  debt 
due  to  him  from  his  bankers :  it  therefore  belongs  to  the  residue : 
Carr  v.  Carr  ;{a)  Sims  v.  Bond^{b) 

Fourthly,  the  general  words  following  the  devise  of  the  real 
estates  do  not  comprehend  the  leasehold  house  at  Brighton : 
JRose  V.  Bartlettjic)  Thwnpson  v.  Lawley,{d)  The  testator 
resided  in  that  house,  and  it  is  impossible  he  should  have  for- 
gotten it.  The  general  words  only  refer  to  freeholds.  [  The 
Vtee-ChanceUor  said,  that  this  question  ought  probably  to  be 
submitted  to  the  decision  of  a  court  of  law.] 

Fifthly,  Ann  Relfe  is  not  entitled  to  a  legacy :  Jones  v.  Hienr 
Uy\e) 

Mr.  BetheU  and  Mr.  Boyle,  for  the  defendant  John  Marchant. 

(«)  1  Mer.  541,  n.  (d)  2  Boi.  &  P.  303. 

(h)  5  B.  &  Ad.  393.  <«)  2  Ch.  Rep.  163 ;  R.  L.  1685,  A.  fo.  995. 

(e)  Cro.  Ou.  293. 
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— First,  there  is  no  residuary  clause.  The  word  "ef- 
[*295]    fects"  *is  one  of  great  elasticity,  and  must  be  construed 

with  reference  to  the  meaning  of  the  words  with  which 
it  is  associated.  If  used  in  connection  with  words  describing  par- 
ticular things,  it  means  something  ejusdem  generis.  Here  the 
word  "  effects"  is  not  more  extended  than  ^'  goods  and  chattels;'' 
for  the  "  goods,  chattels,  and  effect^  which  are  given  to  the 
wife — are  given  to  her  "  as  her  own  goods  and  chattels  for  ever." 
The  goods  and  chattels  mean  the  goods,  chattels,  and  effects^ 
before  mentioned.  Again,  the  word  "all"  does  not  precede 
"other."  The  bequest  is,  in  effect,  of  these  particular  and 
other  goods  and  chattels.  Bennet  v.  Batchelor  ;(a)  Rawlings 
V.  Jennings  ^b)  Stuart  v.  Marquis  of  Bute  ;(c)  WooUam  v. 
Kenworthy  ;{d)  Hotham  v.  Sutton  ;{e)  Chapman  v.  Hart;[f) 
Sanders  v.  Earle  ;{g)  Roberts  v.  Kuffin;{h)  Hunt  v.  Hart;{i) 
Sutton  y.  Sharp, {k)  [The  Vice- Chancellor  Sisked  whether  the 
dictum  ascribed  to  Lord  Eldon^  in  Hotham  v.  SuttoUj  was  ex- 
actly consistent  with  other  authorities ;  and  he  observewi,  that 
it  was  not  necessary  for  the  decision  in  that  case.  WTiih  re- 
spect to  the  cases  cited  after  that  case,  his  Honor  said  they  were 
all  determined  either  upon  the  ground  of  the  particular  locality 
of  the  effects,  or  upon  the  circumstance  that  specific  articles  were 
mentioned  after  the  general  words.] 

Secondly,  supposing  there  is  a  residuary  clause,  the  money 
at  the  bankers  does  not  fall  within  it,  but  comes  within  the 
meaning  of  the  expression  "  ready  money,"  used  in  the  earlier 
part  of  the  will.  Those  words  are  put  in  opposition  to  "securi- 
ties for  money,"  and  "  monies  in  the  funds."    They  mean  monies 

not  in  a  state  of  investment.  Taylor  v.  Taylor  ;{J) 
[•296]     Vaisey  v.  Reynolds  ;(m)  CoUison  v.  •  Girling,  (n)    Mo- 

(a)  3  Bro.  C.  C.  27.  ^«)  2  Atk.  112. 

(6)  13  Ves.  39.  (,)  3  Bro.  C.  C.  311. 

(c)  1 1  Vefc  657.  (*)  1  Rusfc  146. 

{b,  9  Ves.  143.  (|)  1  Jar.  401. 

(e)  15  Ves.  319.  (m)  5  Ron.  12. 

(/)  1  Vez,  Sen.  271.  (n)  4  My!.  &  Ci.  63. 
[g)  2  Rep.  Ch.  98. 
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ney  at  a  banker's  is  a  deposit  which  may  be  withdrawn  at  any 
time,  and  is  therefore  ready. 

^rhirdly,  the  leaseholds  pass  under  the  general  words  follow- 
ing the  gift  of  the  freeholds.  Hartley  v.  Hurle  ;{a)  Addis  v. 
Clement  ;{b)  Dixon  v.  Dawson  ;(c)  Doe  d.  Bellasyse  v.  Lucan  ;{d) 
Lowther  v.  Cavendish  fi^e)  TSimer  v.  Husler  ;{/)  Goodman  v. 
Edwards  ;{g)  Judd  v.  Prait  ;{h)  Pennington  v.  Pennington,{i) 

The  other  question,  namely,  upon  what  fund  the  testator's 
debts  are  charged,  cannot  properly  be  argued  till  a  construction 
is  put  upon  the  will.  There  is,  however,  no  foundation  for  the 
argument  that  the  general  personal  estate  of  the  testator  is  ex- 
onerated from  payment  of  his  debts  merely  by  force  of  the 
ambiguous  words  "  all  the  rest  and  residue."  &c.,  following  the 
directions  for  payment  of  his  debts. 

Mr.  Simpkinson  and  Mr.  Whailey^  for  the  children  of  William 
Marshall. — ^The  charge  of  debts  is  upon  the  aggregate  real  and 
personal  estate  of  the  testator.     There  are  no  words  restricting 
the  charge  of  debts  to  a  particular  fund.     It  is  true  that  after 
directing  his  debts  to  be  paid,  the  testator  gives  to  his  wife  a 
sum  in  the  Consols,  which  he  declars  to  bo  part  of  a  larger  sum 
in  that  stock ;  and  he  gives  to  other  persons  other  sums  of  stock, 
which  he  declares  to  be  other  part  of  his  Consols ;  and  after 
frying  several  money  legacies,  he  gives  "  all  the  rests  and  resi- 
due" of  ready  money,  securities  for  money,  and  monies  in  the 
funds  in  a  certain  manner.    But  are  not  the  words  <<  rest  and 
residue"  satisfied  by  taking  into  consideration  the  testa- 
tor's previous  directions  as  to  the  legacies  of  stock  ?    *If    [*297] 
so,  there  is  nothing  to  take  this  case  out  of  the  general 
rule,  that,  in  order  to  affect  a  particular  part  of  a  testators  estate 
with  the  payment  of  his  debts  and  legacies,  they  who  rely  on 

(a)  5  Vea.  540.  (/)  I  Bro.  C.  C.  78. 

(6)  2  P.  W.  456.  {g)  2  Myl.  &  K.  759. 

(e)  2  S.  &  S.  327.  (A)  15  Ves.  39U. 

{d)  9  Kast,  448.  (0  1  Vea.  &  B.  406. 
(«)  1  Eden,  99. 
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that  construction  must  show  the  clearest  intention  to  that  affect 
on  the  part  of  the  testator. 

In  Choat  y.  Ycttes^ip)  where  the  debts  and  legacies  were 
chained  on  a  particular  fund,  the  decision  proceeded  on  the 
circumstance  of  the  direction  for  payment  of  the  debts  and  le- 
gacies being  included  in  the  gift  of  the  particular  fund.  Here 
the  direction  is  general,  and  independent  of  the  gift  of  the  par- 
ticular fund. 

With  respect  to  the  words  "  ready  money,"  they  clearly  com- 
prehend what  a  man  has  at  his  banker's.  [  T%e  Vice-Chancd' 
lor, — Suppose  there  was  an«accretion  of  stock  between  the  time 
of  the  testator's  will  and  his  decease,  would  such  accretion  pass 
by  his  will?]  Upon  general  principles,  the  will  must  be  in- 
tended as  speaking  at  the  testator's  death.  He  does  not  speak 
of  the  stock  or  ready  money  which  "  I  fww  possess."  Ready 
money,  unless  there  be  any  thing  in  the  context  of  the  will  to 
the  contrary,  must  be  money  which  is  ready  at  the  testator's 
death.  [7%c  Vice-Chancellor. — Suppose  he  had  bequeathed 
all  his  policies  of  assurance.]  It  is  submitted,  that,  under  the 
words  securities  for  money,  all  the  policies  of  assurance  which 
he  had  at  the  time  of  his  death  would  pass. 

Mr.  Kent/an  Parker  and  Mr.  Pitman,  for  the  assignees  of 
John  Marchant,  and  for  the  iucumbrancers  on  the  shares  of 
William. 

Mr.  Koe  and  Mr.  Hood,  for  the  children  of  Mary  Knight  and 
Mr.  Russell  and  Mr.  Tripp,  for  the  other  parties,  cited  with  re- 
ference to  the  question,  whether  the  will  carried  the  ac- 
[*298]  cretions  of  stock  between  the  date  of  the  testator's  'will 
and  his  death,  AU  SouU?  College  v.  Coddrington  X^) 
Gayre  v.  Gayre  ;(c)  Masters  v.  Masters  ,id)  Dean  of  Christ- 
church  V.  Barrow  ;{e)  and  Sheffield  v.  T/ie  Earl  of  Covmtry.{f) 

(a)  1  Jac.  ir  W.  103.  (d)  1  P.  W.  434. 

(6)  1  P.  W.  597  (0  AmW.  641. 

(c)  8  Vem.  53a  (/)  2  Rnv.  Sb  M.  317. 


CASES  IN  CHANCERY. 


1S4S.— Parkrr  v.Marchsd 


■    Mr.  Roupell,  Mr.  Wilcock,  Mr.  Glasse.,  Mr.  /.  H.  Hall,  Mr. 
Stone,  Mr,  Leiein,  and  Mr.  Damergiie,  appeared  for  other  par- 


Mr.  Walpole,  for  Ann  Relfe. — In  Jones  v.  Henley,  which  has 
been  cited  for  the  plaiiitiiF  against  the  legatee,  Ann  Relfe,  the 
words  were  "  all  »ny  servanis,"  an  expression  which  certainly 
might  apply  to  those  servants  only  who  in  the  service  of  the 
testator  at  the  lime  of  his  death.  But  in  Sherer  v.  Biskop,{a) 
ia  which  the  bequest  was  to  the  six  children  of  John  Sherer, 
only  the  six  who  were  living  at  the  dale  of  the  will  were  held 
entitled.  And  in  Garrativ.  Niblock,(J))  in  which  the  bequest 
was  to  the  testator's  "  beloved  wife,"  it  was  held  that  the  first 
wife  was  intended,  and  that  the  woi-ds  would  not  extend  to  a 
second  wife.  See  also  Comyns's  Digest,  Chancery,  3  (Y.)  16, 
pi.  1.  Here  the  testator,  after  bequeathing  legacies  to  certain 
servants  by  name,  who  were  then  hving  with  him,  adds,  "  to 
the  other  servants  £.500  each."  That  also  refers  to  servants 
who  were  then  living  with  him.  No  condition  of  conlinning 
Kerrice  is  annexed  lo  this  bequest. 

Sir  (Carles  Wetherell,  in  reply. 

March  8M.— The  Vice-Chancellob.— The  questions  in 
this  case  are  upon  the  will  and  codicil,  dated  respectively  in  1829 
and  1830,  of  Mr  Parker,  who  died  in  the  year  1837.  It 
•may  be  convenient  in  the  first  place  to  dispose  of  the  ["299] 
codicil  by  staling  my  opinion  that  the  legacies  given  by 
it  are  general  pecuniary  legacies,  payable  in  the  ordinary  way 
ont  of  the  general  persona!  estate,  and  not  otherwise ;  and  that 
the  legacy  claimed  by  Ann  Relfe,  under  the  bequest  "  to  the 
other  servants"  of  £500  each,  is  due.  She  is  admitted  to  have 
been  within  that  description  when  the  codicil  was  made ;  for 
the  "  many  years'  service"  is  not  contended  to  have  applied  to 


(a)  4  Bio.  C.  C.  55. 


(b)  1  Ru».  &.  M.  639. 
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<<  the  other  servants."  She  subsequently  quitted  the  testator's 
service  in  his  lifetime,  did  not  return  to  it,  and  was,  therefore, 
argued  to  have  lost  her  legacy.  The  codicil  does  not,  in  express 
terms,  annex  to  the  gift  the  condition  of  continuing  service. 
It  has  not  been  argued  to  be  capable  of  extension  to  servants, 
if  any,  who  subsequently  to  the  codicil  entered  his  service  for 
the  first  time,  though  continuing  in  his  service  at  his  death. 
On  the  other  hand,  the  circumstance  that  he  has  described  the 
legatees  by  their  employment,  and  not  by  name,  does  not,  I 
conceive,  import  that  the  employment  and  character  must  con- 
tinue. The  case  decided  in  1685,  which  was  cited  at  the  bar, 
did  not  turn  upon  the  same  language  as  that  now  before  me. 
I  think  that  this  disputed  legacy  ought  to  be  paid — a  conclusion 
probably  agreeable  to  the  civil  law  ;  for  a  law  of  Ulpian,  in  the 
Pandects,  Lib.  34,  tit.  5,  art.  19,  De  rebus  dubiis,  provides  thiis: 
— "  Si  cognatis  legatum  sitj  et  hi  cognati  quidem  esse  desierini^ 
(this  might  be  through  emancipation,)  in  civiiate  aiUem  mane- 
afit,  dicendnm  deberi  legatum ;  cognati  enim  testamenti  fadi 
tempore  fiieruntP  UJpian  goes  on  to  say — "  Certe  si  qvis  tes- 
'ame)itl  facti  tempore  cognattis  non  fait  mortis  aiiteni  tempon 
/actus  est  per  adrogationem,  /(zcilius  legatum  consequiturP 
How  far  this  latter  position  is  one  adopted  by  the  English  bw 
it  is  unnecessary  now  to  consider.  The  former  is,  I  conceive, 
in  conformity  with  our  principles.[l] 

The  first  point  upon  the  will  that  it  may  be  right  to 
[*300]  •mention,  is  the  question,  whether  the  testator  has  dis- 
posed of  the  beneficial  interest  in  the  general  residue  of 
his  personal  estate,  or  has  so  far  died  intestate.  This  turns 
upon  the  meaning  to  be  attributed  to  the  words  <<  goods,  chattels, 
and  eflFects,"  having  regard  to  the  position  in  which  they  are 
found  in  the  will ;  and  having  regard,  also,  to  the  whole  con- 
tents of  the  will.    Lord  Cottenham,  in  Saumarez  v.  Saumor 

[1]  Under  a  gift  of  the  testator'B  real  and  penonal  estate  to  his  wife  for  life,  and 
the  residao  to  be  equally  divided  between  her  brothen  and  aisterB,  it  was  held,  that 
no  brother  or  sister,  who  died  before  the  date  of  the  will,  was  ci^mble  of  taking  un- 
der the  bequest    Gray  ▼.  Oramant  2  Hare,  968. 
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rez,(a)  expressed  his  assent,  aud  I  agree  with  him  in  assenting, 
to  a  general  rule  of  construction,  as  laid  down  or  recognised  by 
Lord  Eldon  in  Church  v.  Mundy,{b)  thus ; — "  It  is  mucli  more 
safe  to  consider  those  siJbjects  intended  which  the  words  de- 
scribe, than  to  supply  a  purpose  by  conjecture ;  determining  for 
the  testator  upon  the  more  or  less  convenience  with  which  that 
subject  rnay  be,  which  ho  has  declared  shall  be,  applied.  The 
best  rule  of  construction  is  that  which  takes  the  words  to  com- 
prehend a  subject  that  falls  within  their  usual  sense,  unless 
there  is  something  like  declaration  plain  lo  the  contrary."  The 
words  "  goods,  chattels,  and  effects,"  which  the  bequest  con- 
tended to  be  residuary  contains,  or'any  of  them,  are  terms  that, 
in  their  proper  sense  and  nature,  are  sufficiently  large  to  in- 
clude and  pass  the  absolute  ii{t^rest  in  the  whole  personal  es- 
taie.[2] 

But  a  will  may  be  so  worded  as  to  show  that,  according  to  a 
reasonable  constniction  of  it,  the  testator  must  have  iutended 
10  use  those  lenns  in  a  limited  and  restricted  sense ;  and  when 
this  appears,  the  intention  so  collected  must  have  effect  given 
to  tl.  U  is,  however,  incumbent  on  those  wlio  contend  for  the 
limited  conslrucllon,  to  show  that  a  rational  interpretation  of  the 
Mff'M  requires  a  departure  from  that  which  ordinarily  and  prima 
yatie  is  file  sense  and  meaning  of  the  words.  Such  I  take  to 
be  in  substance  the  rule  to  be  collected  from  all  the  authorities, 
and  to  this  lest  the  gift  in  question  must  be  subjected. 

'The  testator,  after  directing  the  payment  of  his  debts,     [*301] 
antl  making  bequests  of  stock  and  money  to  his  wife, 
and  other  persona,  (which  exhaust  all  the  ready  money  that  he 
might  have  at  his  death,  and  at  least  all  the  securities  for 

(a)  Myl.fcC.3iO.  (t)15V«.J06. 

[9]  BUaet  r.  Milti,  I  Story's  Rep.  455.  Tbe  tntatflc  at  Ihe  eomniSTicenicat  of 
Am  srilJ,  uftar  ffv'iag  ijireciioaa  at  to  llie  place  of  hia burial  tayt:  "  1  give  and  Iw- 
qtMiaib  Onu  my  wifr,  Dbaplulcly.  sti  niy  goods,  ohadnls  and  penoaol  oalata  whalso- 
rver,  whrmopTer.  und  ••!  witai  nalnrc  or  kiiiil  soever."  Tbnl  it  is  ns  much  o  apcci£a 
f^'fl.  BS  if  ho  bad  rnain'-rBlpJ  evrry  chattel,  and  tlieii  (aid  "  I  giTe  (hfin  lo  my  wife." 
^liKd«nll.  V.  C.  Jona  v.  Brari,  1 1  Sim.  338. 
Vor..  I.  39 
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money  and  monies  in  the  funds  thai  he  had  when  he  made  his 
will,)  and  disposing  of  his  landed  property,  (in  which  the  wife 
takes  a  life  interest,  and  which  disposition  of  the  landed  property 
is  asserted  on  one  hand  and  denied  on*the  other  to  have  included 
his  chattel  leasehold  property,)  concludes  his  will  thus:— "And 
I  do  further,"  &c.  &c.     [His  Honor  here  read  the  last  paragraph 
of  the  will.]    This  is  the  whole  of  the  clause  now  in  question. 
And  it  is  to  be  observed — first,  that  it  does  not  contain  any 
limitation  in  point  of  locality — ^any  reference  to  place :  secondly, 
that  the  larger  and  generic  terms,  "  goods,  chattels,  and  effects," 
follow  the  specific  terms,  "jewels,  plate,  linen,  china,  carriage, 
wines,"  and  are  the  last-enumerated  subjects  of  the  gift:  thirdly, 
that  there  is  not,  in  any  subsequent  part  of  the  will,  or  in  the 
codicil,  any  disposition  or  expression  denoting  a  belief  in  the 
testator's  mind,  that  there  was  anything  not  expressly  given  to 
some  other  person  which  the  clause  in  question  would  not  carry 
to  the  wife,  fourthly,  that  the  gift  to  her,  followed  by  her  ap- 
pointment to  the  sole  executorship,  and  by  nothing  else,  is  in 
that  part  of  the  will  where,  according  to  habit  and  custom,  the 
disposition  of  the  residue,  if  any,  would  be  expected  to  be 
found.    These  considerations,  each  of  more  or  less  importance 
in  construing  the  instrument,  are  only  met  by  a  rule,  certainly 
of  frequent,  but  not  of  universal  application,  confining  such  a 
general  term  as  "  goods,"  "  chattels,"  or  **  eflects,"  foUowing  a 
particular  enumeration  of  specified  articles  to  things  ejusdem 
generis  with  the  articles  specified.     To  this  rule  Lord  Eldon 
alludes  in  the  cases  of  Stuart  v.  Lord  Bute  and  Hotham  v- 
Suttotij  and  its  recognition  is  of  frequent  occurrence  elsewhere 

in  the  books.    That  it  is  not  of  universal  application  is 
[•302]    clearly  shown  by  ^several  authorities,  of  which  some 

have  been  mentioned  in  the  course  of  the  argument    In 
the  case  of  Arnold  v.  Arnold,{a)  Lord  Cottenham,  then  Master 
of  the  Rolls,  thus  expresses  himself  on  the  subject : — "  The 
question,  then,  is,  whether,  assuming  this  to  be  the  right  con- 
Co)  2  Myl.  &  K.  373,  373. 
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struction,  the  expression  '  my  wines  and  property  in  England,' 
will  not  include  every  description  of  property  found  to  be  locally 
situate  in  this  country,  or  whether  there  be  any  rule  wkich 
necessarily  limits  that  propMly  to  articles  ol  the  same  kind 
with  the  subject  matter  of  the  previous  gift.  That  the  mere 
enumeration  of  particular  articles,  followed  by  a  general  bequest, 
does  not  of  necessity  restrict  the  general  bequest,  is  obvious ; 
because,  as  has  been  stated,  a  testator  often  throws  in  such 
speciEc  words,  and  then  winds  up  the  catalogue  with  some 
comprehensive  expression,  for  the  very  purpose  of  preventiug 
the  bequest  from  being  so  restricied.  Clearly,  therefore,  in  the 
ordinary  case,  the  gift  of  the  wines  would  not  be  limited  by  the 
occurrence  of  the  subsequent  word,  '  property,'  which,  be  it 
observed,  is  as  large  and  comprehensive  a  term  as  can  possibly 
be  used.  The  question,  then^  remains,  whether  the  limit,  in 
point  of  place,  imposed  by  the  testator  on  the  extent  of  the 
bequest,  ought  to  make  any  difference ;  and  I  can  find  neilher 
reason.nor  authority  for  holding  1  sh  uld.     Indeed,  I  have 

been  unable  to  discover  any  ins  n  wl  eh  the  word  'pro- 

perty' has  been  confined  to  ar  1  f 
eaumeiated,  unless  where  othe  e  j 
it  was  clear  that  the  word  was  n  1 
sense."  .Sir  Wiiliam  Grant,  in  Campbell  v.  Pre3coCi,{a)  thus 
expresses  himself: — "The  next  question  is,  whether  the  surplus 
belongs  to  the  next  of  kin,  or  to  the  residuary  legatees ;  that  is, 
whether  the  latter  takes  it  by  the  express  disposition;  and  1 
think  they  do  so  take.  There  is  no  case  for  the  restrictive 
sense  which  the  grandchildren  put  on  the  genera!  words 
•all  'my  effects  whatsoever,'  Lord  Mansfield  says,  the  ["303] 
word  "effects"  is  equivalent  to  property  or  worldly 
substance.  The  plaintiffs  are,  therefore,  entitled  to  a  decree." 
And  in  Michell  v.  AficAe//,(6)  Sir  Jb/m  Leach  says: — "The 
word  '  effects,'  used  simplidter,  will  cany  the  whole  personal 
estate,  as  a  gift  of  '  all  my  effects '  without  more ;  but  it  is 


description  before 
ciirred  from  which 
ed  in  its  ordinary 


(a)  15  Vea  S 


(,b)  5  Muld.  TI,  79. 
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frequently  used  in  a  restrictive  sense,  meaning  goods  and  move- 
ables, as  in  the  common  expression  of  <  furniture  and  effects.' 
In  avery  case,  the  Court  has  to  collect  from  the  context  the 
particular  sense  in  which  the  testator  has  intended  to  use  it   In 
Campbell  v.  Prescott,  there  were  added  to  the  word  ^  effects,' 
<  of  what  nature  or  kind  soever ;'  and  this  addition  excluded  its 
restrictive  sense.    And  it  appears  to  me,  that  the  words  which 
follow  the  word  '  effects '  in  the  present  case,  '  that  he  shall  die 
possessed  of,'  lead  to  the  same  conclusion."    Acknowledging,  as 
I  do,  the  principles  recognized  in  these  three  cases,  and  in 
Church  V.  Mundy,  and  recojlecting  particularly  that  prima  facie 
the  words  <<  goods,  chattels,  and  effects,"  are  general  and  un- 
limited expressions  as  applied  to  personalty,  what  judicial  ground 
have  I  for  saying  that  an  intention  to  use  them  in  any  oth^ 
sense  is  apparent  on  this  will  ?    Conceiving  the  general  inter- 
pretation to  be  not  only  consistent  with  propriety  of  language 
and  expression,  but  to  be  at  least  as  probably  conformable  with 
the  testator's  views  and  intentions  to  be  collected  from  the  whole 
will  as  any  other  construction,  I  consider  myself  not  authorized 
to  depart  from  it ;  and,  therefore,  not  authorized  to  accede  to 
the  argument  which  contends  against  the  wife's  right  to  the 
residue :  I  declare  it,  accordingly,  to  belong  to  the  plaintiff,  her 
executor. 

Before  leaving  this  part  of  the  case,  it  may  be  remarked,  that 
Sir   William  Granfs  judgment  in  Rawlings  v.  Jemmgsla] 

given  by  Mr.  Vesey  ex  relatione^  contains  this  passage : — 
[*304]     "  The  second  question  arises  on  the  widow's  *claim  of 

the  whole  residue  of  the  personal  estate,  as  passing  to 
her  under  the  general  word  *  effects.'  That  claim  cannot  be 
sustained.  Part  of  his  property  being  particularly  given  to  her 
afterwards,  the  word  *  effects'  must  receive  a  more  limited 
interpretation,  and  must  be  confined  to  articles  ejusdem  generis 
with  those  specified  in  the  preceding  part  of  the  sentence,  namely, 
household  furniture."    As  the  will  in  that  case  is  stated  in  the 

(«)13yM.46. 
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report,  and  in  iTie  Registrar's  booJc,  the  gift  forming  apparently 
the  reason  of  the  judgment  as  to  the  import  of  the  word  "  elTe^  " 
does  not  appear.  The  will,  however,  may  iiave  contained 
more  than  the  report  and  the  Registrar's  book  show.  Certainly, 
i!iere  were  bequests  to  various  persons  after*  the  bequest  to  the 
wife  of  the  "  household  furniture  and  effects."  Perhaps,  also, 
in  that  case  the  word  "  household  "  may  be  considered  to  have 
belonged  to  the  word  "  effects  "  as  much  as  to  the  word  "  fur- 
niture. "(3] 

The  next  question  ia,  whether  the  plaintiff  is  right  in  contend- 
ing that  the  testator's  debts  and  the  pecuniary  legacies  given 
by  the  will  are  payable  not  in  the  ordinary  course  but  primarily 
or  solely  out  of  the  "  ready  money,  securities  for  money,  and 
monies  in  the  funds."     Here,  also,  the  general  rule,  which  in 
this  instance  is  against  the  plaintiff's  claim,  must  apply,  tmless 
upon  the  will  and  codicil,  or  one  of  them,  he  can  show  a  con- 
trary intention  manifested.     The  word  "  then  "  and  the  words 
'■rest  and  residue"   are  said  by  him  to  manifest  such  an  in- 
tention, and  the  case  of  Choat  v.  Yeats{a)  is  cited  in  support  of 
the  proposition  ;  which,  I  think,  however,  he  does  not  as  to  the 
debts  establish.     The  first  passage  of  the  will  makes  the  real 
estate  liable  as  equitable  assets  to  the  payment  of  all  the  debts, 
which    otherwise  it  would   not  have  been.     The   real  estate, 
however,  is  not  by  the  word  "  then  "  or  otherwise  charged  pri- 
marily or  pari  passu  with  the  personalty  not  specifical- 
ly   "bequeathed,  but  is  only  made  liable  in  case  of     ['SOS] 
necessity  in  its  usual  rank  and  order.     So,  as  to  the 
"  ready  money,  securities  for  money,  and  monies  in  the  funds," 
of  which  the  disposition  is  specific,  or  in  the  nature  of  a  specific 
bequest.     These  the  testator  could  not  by  law,  a.«  against  his 

(0)   1  Jac   Jb W.JOS. 

f3J  A.  trtlatiH  dtviiwd  lo  L.  M.  "  The  house  in  Comdtn  plncp.  end  nil  ilicriin 
1u  bot'l  ft"*  '"^  '''''  ^'-  ''^'  dealh  I  ^iva  und  bequeal)i  ths  IiodsPi  &.c.  Ita.,  to  my 
DCpliew  "'*''  |["diiaii,  R.  T,  anil  bta  hein."  Il  was  hM,  Ihnl  after  Ihs  deutK  of 
J^  M->  R-  '^-  *"  enlitledlo  all  ihr>  chatlela  wbich  wore  in  llio  hooie  al  Iho  leMalrix'a 
^i,fh    exc^t  Ibe  oamnwbla  utkte*.     Tuituiig  v.  PoiDall,  S  Collysr,  SG3. 
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creditors,  exempt  fiom  his  debts.    He  could  not  give  them  except 
subject  to  his  debts;  and  the  word  <'then"  appears  to  me  to 
indicate  that  only ;  or  to  show  merely  that,  without  meaning  to 
disturb  or  vary  the  usual  order  of  administration,  he  recognized 
the  priority  of  his  creditors  over  the  objects  of  his  bounty.    And 
as  to  the  words  '<  rest  and  residue,"  if  they  have  any  reference 
to  the  debts  at  all,  I  think  that  they  do  not  carry  the  matter 
fistrther.    I  find  it,  at  least,  impossible  to  say  that  the  plaintiff 
has  (jione  more  than  bring  this  point  into  doubt,  if  he  has  done 
so  much ;  and  he  must  do  more  before  he  can  ask  the  Court  to 
depart  from  a  general  rule.  *  My  opinion,  however,  as  to  the 
pecuniary  legacies  given  by  the  will  is  different.    To  these  the 
specifically  bequeathed  personalty  could  not  in  any  order  under 
any  cirtumstances  be  liable,  unless  made  so  by  special  provision 
for  the  purpose.    The  will,  however,  as  I  read  it,  recognizes 
these  legacies  as  matters  of  deduction  from  the  ready  money, 
securities  for  money,  and  money  in  the  funds.    If  so,  in  what 
order  and  to  what  extent?    Looking  at  the  whole  will,  the 
particular  part  of  it  in  which  these  legacies  are  found,  and  the 
language  of  the  final  bequest  to  the  testator's  wife,  I  am  of 
opinion,  that  there  is  to  be  found  in  the  instrument  an  intenticm 
manifested  that  the  ''ready  money,  securities  for  money,  and 
monies  in  the  funds,"  should  be  primarily,  if  not  solely,  (the 
amounts,  as  I  understand,  render  it  immaterial  whether  prima- 
rily or  solely,)  chai^d  with  these  legacies ;  and  I  must  declare 
accordingly.    The  lapsed  share  of  the  property  thus  charged 
must  bear  its  portion,  but  no  more  than  its  portion,  of  the 
burthen. 

The  next  question  made  is  as  to  the  meaning  of  the 
[*306]  term  *"  ready  money."  That  the  will  refers  to  such 
ready  money  as  there  might  be  at  the  testator's  death, 
and  not  merely  to  such  ready  money  as  he  had  at  the  date 
of  the  will,  is,  I  think,  plain  firom  the  nature  of  the  subject,  and 
agreed  on  all  hands.  The  contention  has  been,  whether  cer- 
tain sums  mentioned  in  the  Master's  report  do  or  do  not  fipom 
their  nature  fall  under  the  description  of  "  ready  money." 
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Upon  the  116/.  12*.  cash  in  the  house,  there  has  been  and  can 
be  no  question.  Clearly,  it  is  ready  money.  It  is,  I  think,  on 
Ihe  other  hand  equally  clear  that  the  debts  due  to  the  testator 
at  his  death  from  his  agents  and  other  persons,  however  safe, 
and  with  whatsoever  facility  obtainable,  were  not  included  un- 
der that  description,  with  the  exception  only  of  the  two  sums 
of6024Z.  Oj».  llrf.  and  16,615^.  15s.  Id.  The  former  of  these  is 
described  in  the  report  as  the  balance  at  the  testator's  death  in 
the  hands  of  Messrs.  Hobhouse  &  Co.,  the  testator's  bankers  at 
Bath.  The  latter  is  described  in  the  report  as  the  balance  due 
to  the  testator  at  his  death  from  Messrs.  Child  &  Co.,  his  bank- 
ers in  London.  The  argument  has  proceeded  on  the  basis  that 
these  two  sums  were  ordinary  bankers'  balances  on  bankmg 
accounts  of  the  usual  description,  kept  in  the  usual  manner,  that 
neither  of  them  bore  interest,  and  that  in  the  customary  mode  it 
was  competent  to  the  testator  at  any  moment  to  have  drawn 
cheques  payable  to  the  bearer  on  demand  for  the  whole.  He 
had  a  residence  at  Balh,  but  it  seems,  none  in  London  or  its 
vicinity.  The  main  dispute  on  this  part  of  the  case  has  been 
whether  these  two  sums  are  to  be  considered  as  "  ready  money." 
According  to  the  decision  in  Carr  v  Carr,{a)  they  would  have 
passed,  or  might  have  passed,  under  a  bequest  of  debts  due  to 
the  testator.  That  I  think  is  not  conclusive  against  their  ca- 
pacity of  passing  under  a  bequest  of  ready  money. 

Undoubtedly,  an  ordinary  balance  in  a  banker's  hands 
■is  in  a  sense  a  debt  due  from  him — certainly,  he  may  ['SO?] 
be  sued  for  it  as  for  a  debt.  But  it  may  be  equally  true 
(hat  in  a  sense  it  is  ready  money ;  and,  if  that  description  may 
in  general  be  justly  held  applicable  to  it,  possible  difficulties, 
not  existing  here,  which  may  exist  in  other  cases,  as  of  a  be- 
quest in  the  same  will  of  the  debts  due  lo  Ihe  testator  to  one 
person,  and  of  his  ready  money  to  another,  without  an  explan- 
atory context,  or  of  interest  being  allowed  by  the  banker,  or  of 
a  contract  that  unless  upon  a  certain  notice  the  balance  should 


(a)  IMer.  &4I.D. 
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not  be  reduced  below  an  agreed  amount,  or  of  acceptances  by 
the  banker  for  the  customer,  not  at  maturity  at  the  tatter's  death 
or  of  drafts  upon  the  banker,  drawn  by  the  customer,  but  not  at 
maturity,  not  presented,  or  not  paid,  ought  not  .to  prevent  the 
Court  from  giving  full  effect,  according  to  a  fair  interpretation 
of  the  will,  to  the  language  which  the  testator  has  used.    The 
term  '^debt,"  however  technically  correct,  is  not  colloquially  or 
familiarly  applied  to  a  balance  at  a  banking-house.    No  man 
talks  of  his  banker  in  that  character  being  indebted  to  him. 
Men,  speaking  of  such  a  subject,  say  they  have  so  much  at  their 
bankers' ;  or  so  much  in  their  bankers'  hands, — a  mode  of  expres- 
sion indicating  virtual  possession  rather  than  that  right  to  which 
the  law  applies  the  term  chose  en  actum.    Again,  a  man  having 
not  enough  in  his  purse  or  in  his  houseio  pay  a  tradesman's  bill  for 
which  he  is  asked  but  having  a  large  balance  at  his  bankers',  says 
that  he  has  not  so  much  about  him,  or  that  he  has  not  so  much  in 
the  house ;  he  does  not  say  that  he  has  not  so  much  ready  money. 
Agreeing  that  this  term  is  applicable  to  money  in  the  purse,  or 
the  house,  I  cannot  agree  that  it  is  confined  to  money  so  placed. 
Money  paid  into  a  banking-house,  in  the  ordinary  mode,  is 
so  paid  for  the  purpose  of  being  not  safe  merely,  but  ready  as 
well  as  safe — available  upon  the  instant  for  any  exigency  or 
object'which  may  arise ;  according  to  a  definition  of  the  word 

"  bank,"  in  a  book  of  high  character — "  a  place  where 
[•308]    •money  is  laid  up  to  be  called  for  occasionally."    It  is 

true,  that  the  deposit  is  one  which  the  banker  is  not 
bound  to  return  in  specie ;  that  is,  he  satisfies  the  engagement 
if  he  has  always  ready  for  his  customer  a  sum  equal  to  die 
amount  deposited.  That,  however,  I  think  too  thin  and  nanow 
a  distinction  to  render  the  banker  more  in  substance  than  a  de- 
positary, though  technically,  a  debtor  as  well  as  a  depositary. 
I  consider,  therefore,  these  two  balances  as  ready  money — a 
conclusion  at  which,  as  it  differs,  though  not  necessarily  firom 
the  decision,  yet,  from  an  opinion  expressed  in  Carr  v.  Carr  by 
one  of  our  greatest  judges,  I  have  arrived,  not  without  feelings 
of  embarrassment  and  distrust    But  it  is  my  unavoidable  duty 
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to  express  and  act  upon  my  own  opiniou  in  the  present  case, 
however  slightly  I  may  and  must  estimate  it  in  comparison 
with  that  of  a  man  such  as  Sir  William  Grant.  I  have  the 
relief,  certainly,  of  considering  that  the  view  which  I  take  seems 
!o  be  in  accordance  with  the  impression  ol'  two  eminent  judges 
— I  mean  Sir  John  Leach  and  the  present  Master  of  the  Rolls; 
and  that  the  plaintiff  has  tite  right  of  bringing  my  judgment 
under  the  review  of  tlic  Lord  Cltancellar\^ 

As  to  the  testator's  securities  and  funded  property,  in  answer 
to  an  observation  which  I  made  during  tlic  argument,  it  was 
slated  by  the  plaintiff's  counsel,  that  he  claimed,  as  part  of  the 
residue,  so  tnuch  of  them  as  subsequently  to  the  will,  or  subse- 
quently to  the  codicil  at  least,  had  been  acquired  by  tlie  testator. 
The  point,  however,  waS  not  much  argued  ;  and  were  it  in  my 
judgment  incumbent  on  me  to  form  and  act  upon  an  opinion 
respecting  it,  1  should  desire  a  further  and  full  argument  upon 
ii.     It  appears,  however,  that  throughout  the  cause,  from  its 
original  commencement  until  afier  -the  further  directions  had 
been  opened  in  this  Court,  the  original  plaintiff,  the  present 
plaintiff,  and  all  the  other  parlies,  have  proceeded  under 
the  impression  that  the  testator,  in  bequeathing  his  'se-     [•309] 
curities  for  money  and  monies  in  the  funds,  meant  to  be- 
qoeatb,  and  did  bequeath,  all  such  property  of  either  description, 
as  he  might  have  at  his  death ;  and  the  decree  lakes  the  same 
viev  :  for  though  it  directs  the  Master,  in  taking  the  account  of 
tbe  personal  estate,  to  distinguish  such  part  of  the  testator's  es- 
tate as.  at  the  respective  times  of  making  his  will  and  of  his 
death,  consisted  of  leasehold  property,  yet  the  immediately  suc- 
ceeding sentence  is  llius, — "  And  it  is  ordered,,  that  the  said 
Master  do  also  distinguish  such  part  of  the  said  testator's  estate 
tkS  at  the  time  of  his  death  consisted  of  ready  money,  securities 


f<]  There  w»  »n  "pprol  from  thk  branch  of  the  YieB-Chnncolior'i  jadgmeat  to 
itte  Ixwd  Chancellur,  nlio  decided  iho  poiut  in  ttocardsucB.  1  FhilUpa,  356.  Aa  to 
tlM  eo«»*ruCliaii  of  ihr  wordf  "  rriuiy  monpv"  nnd  phriuH  of  ■imilu'  impoit,  ice  fur. 
U,.r.  Ibid.  3IB.  .-  [1] 
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for  money,  and  monies  in  the  funds,  from  the  other  parts  there- 
of,"— a  direction  materially  different  from  that  respecting  the 
leasehold  estate ;  and  though  the  Master  is  authorized  to  state 
any  circumstances  specially  on  all  or  any  of  the  inqoiries^  the 
decree  does  not  direct  him  to  find  what  securities  for  money, 
monies  in  the  funds,  or  funded  property  the  testator  had  at  the 
date  of  his  will,  or  of  his  codicil.    The  report,  accordingly, 
though  possibly  furnishing  that  information  indirectly  as  to  se- 
curities for  inoney,  does  not  find  or  show  what,  if  any,  momes 
in  the  funds  or  funded  property  the  testator  at  either  of  those 
dates  had.    Certainly  the  decree  declares  the  inquiries,  which  it 
directs  to  be  without  prejudice  to  any  question  as  to  the  con- 
struction of  the  will  and  codicil ;  but  I  must  suppose,  that  had 
the  Court  which  pronounced  it  considered  that  the  bequest  of 
the  testator's  securities  for  money  and  monies  in  the  funds 
might,  by  possible  construction,  or  ought  to  be,  confined  to  such 
of  those  particulars  as  he  had  at  the  date  of  his  will,  or  of  his 
codicil,  the  decree  would  not  have  contained  merely  the  inqui- 
ries which  it  does.    I  must  suppose  that  the  Court  considered  a 
full  answer  to  those  inquiries  to  be  all  that  would  be  necessary 
to  enable  the  estate  to  be  administered  on  the  further  directions. 

« 

Under  the  circumstances,  I  do  not  consider  it  incumbent  on  me 
to  open,  or  to  treat  as  otherwise  than  settled,  any  que»- 
[•310]    tion  as  *to  the  construction  of  these  words.    But,  in  di- 
recting the  estate  to  be  administered,  as  for  these  reasons 
I  do,  upon  the  footing  that  the  words  <<  securities  for  money  and 
monies  in  the  funds"  mean  all  such  securities  for  money  and 
funded  property  as  the  testator  had  at  his  death,  I  desire  to  be 
understood  as  not  declaring  or  intimating,  and,  indeed,  as  not 
having  formed  any  opinion  of  my  own,  whether  that  is  or  is  not 
the  true  construction  of  the  will.    It  will,  of  course,  be  compe- 
tent to  the  plaintiff,  if  so  disposed,  to  have  the  decree  of  the 
Vice-chancellor  of  England  and  my  decree,  or  either  of  them, 
reheard  before  the  Lord  Chancellor. 

In  support  of  the  construction  as  to  the  fund  for  paying  the 
debts,  and  as  to  the  meaning  of  the  term  ^<  ready  money,"  for 
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which  the  plaintiff  has  contended,  it  was  urged  by  Sir  Charles 
Wel/ierell  in  his  able  argument,  Ihat  a  different  construction, 
as  matters  stood  when  the  will  was  made,  (the  lapse  having 
been  a  subsequent  accident,)  would  impute  to  the  testator  the 
intention  in  substance  of  leaving  to  his  wife  neither  plate,  nor 
jewels,  nor  residue  of  any  kind.     I  may,  however,  in  the  first 
place,  observe,  that  I  very  much  agree  with  Sir  Thomas  Plu- 
mer,  when,  in   C/ioai  v.  Yeatg,(a)  he  says, — "  It  is  always  the 
safest  mode  of  coasiruction  to  adhere  to  the  words  of  the  in- 
strument,  without    considering    either    circumstances   arising 
aliiauif,  or  calculations  that  may  be  made  as  to  the  amount  of 
the  property,  and  of  the  consequences  flowing  from  any  particu- 
lar interpretation."    Secondly,  I  answer,  that  the  plaintiff,  if  able 
to  obtain,  has  not  obtained  for  the  Court,  and  the  Court  does  not 
possess  more  than  partial  and  defective  information  respecting 
the  amount  and  state  of  the  testator's  debts,  property,  and  cir- 
cumstances, at  the  dale  of  his  will,  or  at  the  date  of  his  codicil. 
If  ihe  Court  could  under  any  circumstances  act,  it  has 
not  here  the  means  of  acting  *on  any  notion  of  what    [*3U] 
the  testator  had  or  owed  at  either  of  those  periods,  or 
contemplated  as  the  probable  state  of  his  affairs  at  his  death. 
As  to  iho  chattel  leasehold  property,  alleged  by  some  of  the 
defendants,  and  denied  by  the  plaintitf,  to  have   been  included 
in  the  gifl  made  by  the  will  to  the  trustees.  Sir  Timothy  Shel- 
ley and  Sir  John  Shelley  Sidney,  my  opinion  remains,  that  the 
question,  which  is  merely  legal,  is  not  sufficiently  clear  of  doubt 
Co  render  it  improper  for  me  to  ask  the  assistance  of  a  court  of 
law  upon  it.     If  the  facts  are,  as  I  collect,  agreed,  a  case  will 
be  preferable  to  an  action.     The  case  should  state,  as  I  under- 
stand the  facts  to  be,  that  Ihe  real  and  leasehold  properties  of 
w^bich  the  testator  was  aei.sed  and  possessed  respectively  at  the 
date  of  his  will,  were  exclusively  those  mentioned  in  the  9lh 
and  5th  schedules  to  the  report ;  that  he  continued  seised  and 
possessed  of  Ihem  until  and  at  his  death,  and  that  he  did  not 


(a;  1  I.  It.  W.  lOi. 
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acquire  any  additional  real  or  leasehold  property  in  the  interval. 
The  schedule  of  the  real  property  without  its  heading,  the 
schedule  of  the  leasehold  property  without  its  heading,  and  a 
copy  of  the  will  and  codicil,  should  be  embodied  in  the  case ; 
and  it  should  state  the  date  of  the  testators  death,  and  that 
without  prejudice  to  any  question  of  construction  the  executrix 
assented  to  all  the  bequests  made  by  the  will.  The  question  in 
the  case  will  be,  whether  the  leasehold  properties  mentioned  in 
the  5th  schedule^  or  either  and  which  of  them,  passed  under  the 
will  of  Sir  Timothy  Shelley  and  Sir  John  Shelley  Sidney.[B] 
The  costs  of  the  suit  of  all  parties  to  the  present  time  must 

15]  A  case  waa  accordingly  sent  to  the  Court  of  Common  Pleaa,  where,  after  argn- 
rnent,  the  jndgea  certified,  that  neither  of  the  leasehold  propertiee  mentiooed  in  (ht 
case,  posMd  under  the  will  to  Sir  Timothy  Shelley  and  Sir  John  SheUey  Sidney. 
The  certificate  waa  confirmed  by  the  Vice-ChanceUor,  (March,  1843,)  2  Ya  &Co!I. 
C.  C.  279.  A  testator  devised  «  all  ih&t  freehold  farm  called  the  Wick  Farm,  contain- 
ing two  hnndred  acres  or  thereabouts,  occupied  by  W.  E.  as  tenant  to  me,  with  the 
appurtenances"  to  uses  apptieable  to  freehold  property  only.    At  the  date  of  the  will 
and  of  the  death  of  the  testator,  W.  E.  held  upder  a  lease  from  the  testator,  two 
hundred  and  two  acres  of  land  which  were  described  in  the  lease  as  the  Wick  Fanb. 
Of  these  twelve  acres  were  leasehold.    It  was  held  that  the  twelve  acres  did  not  paa 
by  the  devise.    Knight  Bruce,  V.  C.  "  The  word  *  freehold*  as  used  in  this  wiD,  seems 
to  me  a  necessary  part  of  the  description,  which  cannot  be  rejected.    If  it  had  been 
omitted,  the  probability  is,  that  the  leasehold  in  question  would  have  been  held  to  pas* 
Again,  if  the  whole  of  the  farm  had  been  leasehold,  the  insertion  of  the  word  *  fiee- 
h(dd'  would  probably  not  have  been  material.    But  there  is  a  subject  here  which 
properiy  answers  the  description  given  in  the  will,  there  is  a  freehold  farai  cafled 
Wick,  which  contains  two  hundred  acres  or  thereabouts,  (incorrectness,  if  there  be 
any  moorrectnesB  in  that  respect,  is  immaterial)  and  which  is  occupied  by  Eeley. 
Being  of  opmion  that  the  freehold  part  of  the  form  is  properly  described  by  those 
words  in  the  will,  although  the  leagehold  should  be  abstracted  from  it,  I  am  obliged  to 
say,  that  not  any  leasehold  land,  although  used  and  treated  as  freehold,  can  pass  nn- 
under  this  devise"    ffall  v.  Fisher,  (February,  1844,)  1  CoUyer 47, 53.    In  Arkell  t. 
FUteher,  10  Sim.  399,  308,  Shadwell,  V.  C.  said :  « I  have  often  had  to  consider  the 
efibct  of  the  decision  in  Rose  v.  Barilett ;  (Cro.  Car.  292,)  and  I  have  always  under- 
stood that  it  amounts  to  this,  namely,  that  if  you  find  words  which  import  a  de^ae 
of  lands  simply,  freehold  lands  only,  will  pass  ;  but  if  those  words  are  joined  with 
others,  then  you  must  consider  what  efi*ect  ought  to  be  g^ven  to  the  whole  of  the  words 
taken  collectively."    See  further  Lovell  v.  Knight,  3  Sim.  275,  82,  where  it  was 
held  thai  by  the  w<oids<«  real  property/' a  leasehold  interast  did  not  pass. 
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be  paid  out  of  the  residuary  personal  eatnte,  except  that  so  far 
as  the  costs  liave  been  increased  by  any  shares  of  the  property 
having  been  assigned  or  incninbered,  that  addiiion  lo  the  costs 
must  fall  wholly  on  the  shares  so  assigned  or  incumbered  re- 
spectively. Let  minutes  be  prepared,  as  probably  they  can 
without  any  diffictilly  be,  upon  the  basis  of  what  I  have 
now  said,  and  1  wiil  hear  them  'spoken  to  on  this  day  ['312] 
week.  On  which  ocfasion,  if  any  question  shall  be 
made  whether  tlie  bequest  of  the  testator's  securities  for  money 
carries  or  includes  the  interest  upon  them  due  at  his  death,  I 
will  hear  that  question,  (as  ii  has  not  yet  been)  argued.  My 
present  impression  is,  that  the  interest  should  go  with  the  prin- 
cipal. 

It  may  also  be  convenient,  possibly,  to  the  bar  to  mention, 
that  among  the  cases,  besides  those  cited  in  the  argument,  at 
which  I  have  looked,  are  these : — Phillips  v.  Eastwood  ;{a) 
Brmnte  v.  Groombridge  ;{b)  Hawhy  v.  Cults  ;{c)  Harcourt 
V.  Moman  ,-{d)  Doe  d.  Evans  v.  Evans  ;{e)  Edwards  v. 
Barnes  ;{f)  Jones  v.  Curry  ;{g)  Webb  v.  Honnor.{k\ 


Caldecott  v.  Caldecott. 


lloreh  3rd. 
liOT  ^TR  Iha  reiictne  of  hia  pp'raODal  estain  to  hia  eiwalon,  in  tiuil.  to  lie  froin 
■  111  (iiiM,  u  Ihej-  (lioald  think  b™i,  Inraed  inW  monifs  for  (he  poymeol  of  hw 
la  KoA  \tfatMm  \  and  aubjoct  thereto  he  diracted  them  from  lime  to  lime  lo  inreat 
■anie.  with  all  ■ccumalalin^  produce  iu  the  purEhnio  ofotber  Uiida,  to  bflBilueted 
oavenieully  M  inislil  bo  lo  certain  reul  wlBlEsdevispdby  him  in  a  former  purl  ofliis 
;  and  his  will  wae,  Ihitl  sack  purchased  pmniBpa  (hould  be  ennvayed  !o  the 
&«.  a*  his  devised  Innds  ;  and  thnl  the  interral  and  produce  of  hia  Hid 
lair,  which  aboald  Cram  time  la  limo  ariie  and  be  made  befera  and  on- 


(a)  LI.  it  G.  temp-  Su^.  970 
(i)  4  Muld.  49.^>. 
(fi  9  rneta.  34. 
«  9  Kmb,  374. 


(c)9  Ad.  li.  Ell.  719. 
(/ja  Bing.  N.  C.  352. 
Ig)  1  SmuiM.  66  ;  IJ.  WUla.  34 
(k)  I  Jic.  &  W.  353. 
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til  the  nid  money  riioold  be  lo  invected,  riioold  be  paid  to  the  peiBOD  who  woM 
be  entitled,  nnder  the  tnutu  o^  hb  will,  to  the  rente  and  profits  of  the  nid  promiiM 
if  actually  porchaeed,  aa  an  addition  thereto : — Held,  that,  sabject  to  the  wnl 
provtsioDfl  for  the  payment  of  the  teatator^a  debts  and  legacies,  the  tenant  for  life 
was  entitled  to  the  income,  as  from  the  testator's  death,  of  sach  parts  of  his  penon- 
al  estate  as  were  at  the  time  of  his  death,  and  had  since  remained  in  nch  iaTeit- 
ments  as  woold  haye  been  recognized  by  the  Court  as  proper ;  hot  that,  with  re- 
gard to  snch  parts  of  his  peisonal  estate  as  were  at  the  time  of  his  death,  and  had. 
since  remained  in  such  mvestments  as  could  not  be  so  recognized,  the  rale  applied 
by  Lord  Eldon  to  leasehold  property  in  OibBon  ▼.  Boit,  (7  Ves.  89,)  andhy  Sir  W. 
Orant  io  copyhold  in  Walker  r.  Shore,  (19  Vea.  387,)  must  be  applied  in  Ibii 


An  express  direction,  by  a  testator,  for  the  conversion  and  for  tuTestment  of  hia  per- 
sonal property,  from  time  to  time  as  trustees  may  think  fit,  will  not  neceani^y 
prevent  the  operation  of  the  general  rule,  that  where  personal  property  is  given  in 
a  series  of  limitations,  it  shall  be  invested  in  such  securities  as  are  approved  of  by  a 
court  of  equity  for  the  benefit  of  parties  interested  in  xemainder  after  the  death  of 
the  tenant  for  life. 

John  Caldecott  by  his  will  gave  and  devised  to  his  wife 
in  addition  to  the  jointure  secured  to  by  her  marriage 
[*313]    settlement,  all  that  his  manor  of  Little  Lawford,  and  *his 
right  of  fishery  in  the  river  Avon  there ;  and  all  that  his 
dwelling-house  called  Holbrook  Grange,  with  the  appurtenan- 
ces and  certain  pieces  of  land  within  the  manor  of  Little  Law- 
ford,  (which  were  specified  in  the  will,)  and  all  those  his  grounds 
situate  in  Long  Lawford,  in  the  parish  of  Newbold-upon-Avon, 
which  he  purchased  of  thelieirs  of  Thomas  Bennet,  and  certain 
open  grounds  there,  (all  which  premises,  together  with  other 
lands,  were  in  his  own  occupation,)  and  also  a  certain  messuage 
and  cottages  and  close  in  Long  Lawford,  in  the  occupation  of 
certain  persons  named,  to  the  intent  that  his  wife  might  have 
the  use  and  enjoyment  of  the  rents  and  profits  of  the  said  pre- 
mises during  her  life,  in  case  she  should  so  long  continue  bis 
widow,  and  should  like  to  make  the  said  Grange  her  principal 
place  of  residence ;  but  in  case  she  should  prefer  leaving  the 
same  and  living  elsewhere,  then  he  gave  to  her  (in  lieu  of  his 
dwelling-house,  lands,  and  premises,)  during  the  remainder  of 
her  life  and  state  of  widowhood,  an  annuity  or  yearly  rent- 
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charge  of  £400,  to  be  payable  oui  of.  his  said  estate;  and  sub- 
ject as  aforesaid,  he  gave  and  devised  his  said  manor  or  royalty, 
right  of  fishery,  mansion- house,  grounds,  and  hereditaments, 
with  his  water  coni-mill,  and  other  his  lands  and  premises 
within  the  several  parishes,  hamlets,  and  liberties  of  Newbold- 
upoti-Avonj  Long  Lawford,  Little  Lawford,  Kiltie  Harborough, 
and  iu  Rugby,  Bilton,  and  Bretiord,  in  the  parish  of  Wolston, 
all  in  the  said  county  of  Warwick,  to  the  use  of  his  nephew 
Charles  Marriott  Caldecolt  for  hfe,  with  remainder  to  trustees 
to  preserve  the  contingent  remainders,  with  remainder  to  the 
first  and  other  sons  of  the  said  C.  M.  Catdecott  successively  in 
tail  male,  with  remainder  over  in  favour  of  the  other  nephews 
of  the  testator,  in  strict  settlement.  And  the  testator  gave  to 
bis  wife  to  her  sole  use  certain  specified  books,  a  pianoforte,  his 
carriages,  horses,  and  if  she  had  occasion  for  them,  his  fanning 
implements,  and  also  his  wine  and  other  liquors,  and  all 
eatables  and  such-like  parishable  •articles  thai  might  be  CSH] 
in  and  about  his  dwelling-house  and  premises,  and 
also  the  disposal,  as  she  should  think  proper,  of  his  clothes  and 
wearing  apparel ;  he  also  gave  to  his  nephew  John  Thomas 
Caldecott  his  gold  watch,  and  all  such  other  articles  for  such 
like  use  or  ornament  as  he,  with  the  approval  of  his  the  testa- 
tor's wife,  should  be  desirous  of  possessing ;  and  as  to  his  books, 
pictures,  plate,  linen,  china,  household  goods  and  furniture,  and 
all  other  his  personal  chattels  in  and  about  his  dwelling-house 
or  its  appurtenances,  and  not  disposed  of  by  his  will,  or  any 
codicU  or  codicils  belonging  thereto,  he  gave  the  same  to  his 
executors,  but  in  trust  only,  and  his  desire  was  that  they  should 
be  used  and  continued  as  heir-looms  to  her  dwelling-house,  as 
far  as  the  same  by  the  rules  of  law  might  be  permitted  .The 
testator  then,  after  giving  several  small  legacies  to  his  servants 

and  laboiu*ers,  gave  and  bequeathed  to  his  wife  to  her  own  use 
the  sum  of  £1000,  of  which  he  wished  the  first  half  to  be  paid 

her  as  soon  as  conveniently  might  be  after  his  decease,  and  the 

remaining  half  within  twelve  months  next  after  his  decease ; 

ajid  he  declared  that  she  should  be  entitled  to  all  such  canal 
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navigation  shares  which  should  at  the  time  of  his  decease  be 
standing  in  her  name  in  trust  for  her ;  and  in  case  his  wife's 
income  from  the  canal  property  which  she  should  possess  at  the 
time  of  his  decease  should  in  any  year  during  her  widowhood 
fall  short  of  its  then  present  estimated  income  of  £320  per  an- 
num, he  thereby  directed  that  such  deficiency  should  be  from 
time  made  up  to  her  out  of  Aie  residue  of  his  personal  estate, 
and  to  be  payable  to  her  by  his  executors  after  named.  The 
testator  then,  after  bequeathing  several  pecimiary  legacies,  pro- 
ceeded as  follows  : — "I  also  give  to  my  executors  and  trustees 
eight  of  my  Grand  Junction  Canal  Shares,  to  the  intent  that 
they  shall  receive  and  pay  the  dividends  and  annual  produce 
thereof  to  my  said  wife,  or  otherwise  permit  her  to  receive  the 

same  so  long  as  she  shall  continue  my  widow,  and  shall 
[*315]    choose  to  make  Holbrook  *Grauge  her  principal  place  of 

residence,  to  the  intent  the  same  may  be  applied  in  re- 
pairing and  keeping  in  neat  order  and  improving  condition  my 
said  dwelling-house  and  its  appurtenances,  as  well  as  the  seve- 
ral walks  and  plantations  belonging  to  it ;  and  subject  thereto, 
my  will  is,  that  my  said  canal  shares  shall  be  deemed  part  of 
my  personal  estate,  and  shall  be  disposable  as  such  ;  and  as  to 
the  residue  of  my  personal  estate,  I  give  the  same  to  my  execu- 
tors in  trust,  to  be  by  them  from  time  to  time  as  they  shall  think 
best,  turned  into  monies  for  the  pajrment  of  my  debts  and  lega- 
cies, as  well  those  given  by  this  my  will,  as  those  which  I  may 
hereafter  give  by  any  codicil  or  codicils ;  subject  thereto,!  direct 
my  said  executors  and  trustees  firom  time  to  time  to  lay  out  and 
invest  the  same,  with  all  accumulating  produce,  in  the  purchase 
of  other  lands  and  hereditaments,  to  be  situated  as  conveniently 
as  may  be  to  my  said  estates  in  the  parish  of  Newbold-upon- 
Avon ;  and  my  will  is,  that  all  such  purchased  premises  should  be 
conveyed  to  the  same  uses,  and  tmder  the  same  limitations  and 
powers,  or  as  near  thereto  as  the  then  state  of  circumstances 
will  admit,  as  my  present  lands  and  hereditaments  are  limited 
to ;  and  my  will  further  is,  that  the  interest  and  produce  of  my 
said  personal  estate  which  shall  from  time  to  time  arise  and  be 
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made  before  and  until  the  said  monies  shall  be  invested,  shall 
■be  paid  to  the  person  or  persons  who  would  be  entitled  under 
trusts  of  this  my  will  to  the  rents  and  profits  of  ihe  said  lands 
and  hereditaments,  if  actually  purchased,  and  as  an  addition 
thereto.'  "And  I  hereby  nominate  and  appoint  my  said  dear 
wife  Ann  Caldecott  during  her  widowhood,  and  my  said  nephew 
John  Thdirios  (feldecott,  and  the  said  Charles  Marriott  Caldecott, 
from  the  time  he  shall  return  intoxhis  country  from  his  present 
residence  in  the' East  hidles,  joint  executors  of  this  my  will." 

The  testator  madb  sevaral  Codicils  to  his  will,  which 
did  'not  affect  the  question^  now  before  the  Court,  and     ["316] 
died  on  the  lOth  October,  1839. 

The  bill  was  filed  by  Charles  Miirriott  Caldecott  against  Ann 
Caldecott,  John  Thomas  Caldecott,  and  the  first  tenant  in  tail, 
charging  that  the  testator  had  left  a  large  residuary  personal 
estate,  which  ought  to  be  laid  out  in  the  purchase  of  lands,  to 
be  settled  to  the  same  uses  to  which  iho  testator's  lands  and 
premises  in  the  parishes  of  Newbold-upon-Avon,  Long  Law- 
ford,  &c.,  were  limited  by  the  general  devise  contained  in  the 
said  will ;  that  the  plaintiff  as  tenant  for  lile  of  such  lands  and  he- 
reditaments under  the  said  will,  was  entitled  to  ihc  income  of 
Ihe  said  testator's  residuary  personal  estate  to  arise  during  his 
life,  or  until  such  purchases  as  aforesaid  could  be  made  ;  that 
(he  testator's  residuary  personal  estate  consisted  in  part  of 
stocks,  funds,  and  securities,  shares  in  canal  and  other  compa- 
nies, and  other  premises  which  had  produced  income  since  the 
testator's  death,  and  that  such  income  ought  to  be  paid  to  the 
plaintiff;  and  further  cha^ng  that  the  messuages  and  heredit- 
aments devised  by  the  will  of  the  testator's  widow  for  life  or 
widowhood,  were  by  no  means  the  principal  part  of  his  estates 
in  Newbold-upon-Avon,  and  that  the  plaintiff  was  tenant  for 
life  of  by  far  the  greater  part  of  such  estates  imder  the  general 
devise. 

The  bill  prayed  that  the  codicils  of  the  testator  might  be  es- 
tablished, and  the  trusts  thereof  carried  into  execution :  tiial 
the  necessary  accounts  might  be  taken,  and  that  the  paHntiff 

Vol.  I.  41 
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might  be  declared  entitled  from  the  testator's  decease  to.  the  in- 
come of  the  testator's  residuary  personal  estate  during  his  life, 
or  until  the  same  should  be  laid  out  according  to  the  directions 
of  the  will. 

The  cause  was  heard  before  Lord  Cottenham^  C,  on  the  6th 
Felnruary,  1841,[1]  when  it  was  declared,  that,  according  to  the 
true  construction  of  the  will,  the  residue  of  the  testators 
[*317]    personal  estate  ought  to  be  laid  out  and  invested  in  *the 
purchase  of  hereditaments,  to  be  situated  as  conveniendy 
as  might  be  to  the  testator's  estates  in  Newbold-upou-Avon,  and 
to  be  settled  to  the  same  uses  as  those  estates  stood  limited  to 
by  the  general  devise.    And  after  provisions  made  for  taking 
the  usual  accounts  in  an  administration  suit,  it  was  by  the  de- 
cree ordered,  that  the  Master  should  ascertain  and  state  of 
what  the  residuary  estate  of  the  testator  consisted,  and  what 
part  thereof  consisted  of  principal,  and  what  part  of  income 
accrued  since  the  testator's  death ;  and  he  was  to  distinguish 
what  part  of  such  income  accrued  during  the  first  year  afiet 
the  testator's  decease,  without  prejudice  to  any  question  touch- 
ing such  income. 

The  Master  made  his  report,  in  the  seventh  schedule  of 
which  he  set  forth  an  account  of  such  part  of  the  testatoi's 
residuary  personal  estate  as  appeared  to  him  to  consist  of  prin- 
cipal, and  he  found  the  net  amount  receiv^ed  on  account  of 
income  on  such  residuary  personal  estate  during  the  first  year 
after  the  testator's  death  to  be  £1903,  and  the  net  amount  of 
income  subsequent  to  such  first  year  to  be  £1807. 

The  seventh  schedule  of  the  Master's  report  comprised  shares 

[I]  It  appears  that  on  the  5th  day  of  Febroary,  1841,  the  day  prerioiiB  to  that 
named  in  the  text,  this  case  came  before  Lord  Cottenham  on  the  question,  whether 
all  the  rest  of  kin  were  not  necesBary  partiea,  when  the  Court  was  to  adjadieate  up- 
on the  conflicting  rights  of  next  of  kin  and  residuaiy  legatee.  Cr.  &,  Fh.  183. 
Both  the  accuracy  of  the  report,  and  the  correctness  of  the  decision,  if  the  lepcsi 
be  accurate,  have  been  questioned  ;  but  this  is  not  a  pertinent  place  for  enlarging  oa 
the  subject  As  to  the  material  pomts  in  the  case  in  the  text,  the  Editor  fincb  notlung 
more  than  what  is  stated,  Cr.  &  Fh.  164  :  **  The  cause  then  proceeded,  and  the 
Loid  Chaneellor  made  a  decree  m  fiiYOur  of  the  plaintiff's  claim.'* 
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in  various  canals,  several  life  and  fire  insurance  shares,  bank 
stock,  three  legal  mortgages,  and  an  equitable  mortgage  on  land, 
several  mortgages  on  turnpike  tolls,  and  a-promissory  note.  The 
promissory  note  and  some  of  the  canal  shares  were  slated  by 
the  Master  to  be  of  no  value. 

Prom  another  schedule  to  his  report,  it  appeared  that  some  of 
the  canal  shares  had  been  sold. 

The  cause  now  came  on  to  be  heard  on  further  directions. 

Mr.  Koe  and  Mr.  James  Parker,  for  thi;  plaintiff. ^The  plain- 
tiff is  entitled  from  the  testator's  death  to  the  whole  actual  in- 
come of  the  residuary  estate,  in  whatever  fund  it  is  in- 
vested, until  a  conversion  of  it  takes  place.  The  gift  'to  fSlSJ 
him  is  a  specific  legacy  of  the  income  of  the  personalty, 
until  it  is  laid  out  in  land ;  and  the  case  comes  witliin  the 
observations  of  Lord  Cottenham  in  Pickering  v.  Pickering, {a) 
which  are  to  the  effect,  that,  where  there  is  a  clear  intention 
on  the  face  of  the  will  that  the  tenant  for  life  shall  enjoy  the 
income,  the  Comt  will  permit  him  to  do  so,  though  at  the 
expense  of  the  remainder-man.  Howe  v.  Lord  Dartmoiith{b) 
proceeded  on  the  absence  of  any  declared  intention  of  the  tes- 
tator on  this  point.  Here  the  testator  directs  expressly  that 
the  interest  and  produce  of  his  personalty,  before  any  investment 
in  land  shall  be  made,  shall  be  paid  to  the  person  or  persons 
who  would  be  entitled  to  the  rents  and  profits  if  the  investment 
were  actually  made.  "{The  Tice-Ckancellor  here  mentioned 
Anfferstein  v.  Mariin,(c)  and  observed,  that  he  never  was 
satisfied  tfiat  in  that  case  Lord  Eldon  mcnnt  to  give  the  tenant 
for  life  the  income  of  the  Russian  bonds.[2]  His  Honor  also 
referred  lo  Cfibson  v.Boit{d)  and  Dimes  v.  &ott.{e)]  In  Dimes 
V.  Scott,  there  was  a  direct  trust  for  investment,  and  no  gift  of 

(a)  4  MyL  &  C.  389 ;  3  But.  31-  (>!)  T  Vee.  89. 

(if  7  V-.137.  C«>  *  R"*-  195. 

(e)  IVm.  &,  Rdm.  239. 

[S]  8.  C.  in  loine  nqoeMi,  lUted  more  fUl;.    Coop.  Rep.  I-  CoO.  174.    See  Sal- 
im*M  V.  Vntirop,  1  Snoui.   1, 18. 
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any  part  of  the  income  till  the  investment  was  made.  Here  a 
conversion  is  directed,  bnt  for  a  special  and  particular  purpose 
only.  The  testator  gives  his  residue  to  his  executors,  to  be 
firom  time  to  time  converted  into  money  for  the  pa3rment  of  debts 
and  legacies,  and  subject  thereto,  he  gives  them  a  discretion 
from  time  to  time  to  invest  the  money  in  the  purchase  of  land. 
Then  there  is  a  gift  of  the  income  before  the  time  appointed  for 
the  investment,  a  circumstance  which  distinguishes  this  case 
from  many  others,  and  relieves  it  of  the  difficulty  which  occuned 
in  Dimes  v.  Scott,  and  La  Terriere  v.  Bulfner,{f)  as  to  the 

disposal  of  the  income  during  the  first  year  after  the 
[•319]    testator's  death.     Besides,  the  interest  *given  to  the 

tenant  for  hfe,  is  not  the  interest  of  moneys  but  the 
interest  of  the  testator's  personal  estcUe.  The  testator  had  in 
his  mind  something  contradistinguished  from  money.  It  is 
unnecessary  to  consider  what  might  have  been  done  with  wear- 
ing out  securities  in  the  present  case.  There  are  no  leaseholds, 
or  other  securities  of  that  nature.  The  canal  shares  are  a  per- 
manent fund,  and  the  testator,  by  a  clause  in  his  will,  prior  to 
the  residuary  clause,  expressly  directs  that  certain  canal  shares 
shall  remain  in  their  then  state  of  investment  for  the  benefit  of 
the  widow.  It  is  clear,  therefore,  that  he  meant  that  this  part 
of  his  estate,  at  least,  should  remain  unconverted,  and  no  part 
was  to  be  converted  except  at  the  discretion  of  the  trustees. 
They  were  to  convert  "  from  time  to  time."  Some  objection 
may  perhaps  be  made  to  this  construction,  arising  from  the 
words  "accumulating  produce."  But  those  words  may  well 
apply  to  such  parts  of  the  testator's  property,  as,  according  to 
the  Master's  finding,  produce  no  income.  At  all  events,  they 
cannot  apply  to  the  income  of  his  personal  estate  generally, 
because  that  is  bequeathed  by  the  subsequent  clause. 

Upon  the  question,  firom  what  time  the  enjoyment  of  the  in- 
come by  the  tenant  for  life  commences,  the  cases  appear  to 
resolve  themselves  into  two  classes.    One  is,  where  there  is  an 


(/)  9  Km.  18^ 
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express  direction  to  convert  and  inrest,  but  where,  if  the  will 
be  taken  hterally,  there  is  no  gift  until  investment,  the  testator 
being  silent  as  to  the  disposal  of  the  income  between  his  death 
and  at  the  time  of  conversion.  In  such  cases,  the  gift  arises 
by  implication,  the  property  being  considered  as  converted  at 
the  end  of  one  year  from  the  death  of  the  tenant  for  life  :  Gib- 
son v,  Bott.{a)  [The  Vice-Chancellor. ~lt  does  not  appear 
from  the  report  of  that  case,  what  interest  the  tenant  for  life 
was  held  to  take  in  the  property,  other  than  the  lease- 
holds, between  'the  testator's  death  and  the  conver-  ['320] 
sion.(6)]  The  other  leading  authorities  of  this  class  are 
T'aylor  v.  Hibberl,{c)  La  Terriere  v,  Eulmer,{d}  Viclcers  v. 
fifco«,(e)  and  Taylor  v.  Clarke.{f)  [The  Vice-Chancellor.— 
Does  a  direction  to  invest  do  more  than  the  law  would  effect 
without  such  a  dnection  ?  Is  there  any  real  distinction  between 
the  cases  on  that  point?]  The  distinction  was  acted  upon  in 
Alcock  v.  Sloper,(g')  and  seems  to  have  been  recognized  in 
Douglas  V.  CongTeve.{h)  There  it  was  held  upon  the  ex- 
press terms  of  die  will,  that  the  tenant  for  life  was  entitled  to 
the  income  of  the  residue,  as  it  stood  invested  at  the  death  of 


(4)7VBtB9. 

(b)  Nor  doM  it  appear  ftom  the  RegHtrar'i  book.  The  (olloiriDg  is  a  pari  of  the 
deciBe: — "  Hi*  Lordihip  doth  declare,  that  the  tenanti  for  life  of  the  properly  which 
tba  lertator,  ThoniM  Dowaoa,  b;  hit  wiQ  directed  to  be  eoorerted  iota  moaty  oa  soon 
aa  cooTeoieott^  might  be  after  hie  deceeiSi  are  enlilled  la  the  intFrost  upou  £4100 
Bank  £3  per  Cent  ADDaitits,  and  on  £13,000  Reduced  Ananilies,  ailmilicij  to  bs 
Iha  produce  of  nich  piopertf,  from  the  time  the  aame  were  re^wclivfl}'  putt^liosed  ; 
and  doth  oidet  and  deerne  it  to  be  referred  to  the  Haeler  to  sei  a  value  on  the 
iBaaabold  properly  of  the  laid  teatator  renuuning  luwDld,  a*  Ifae  nunc  was  at  Ihe  timo 
of  tba  death  of  the  laii  teatator,  bimI  compnte  interest  thetetm  at  tho  ralo  of  £4  pi?r 
centuin  per  anaiini  tnm  that  time  ;  and  it  ii  ordered  that  the  said  Master  do  lake  an 
r,  not  ipacifically  bequoalhsd,  coma 
HoiuyBoU,  Slc"     R.  L.  J90I, 


IS  penonal  eatate  of  the  laid 
U>  tba  band*  of  the  plamtiffii,  and  to 
A.  fo.  1030. 

(e>   IJ.  &  W.  308. 
fd)   9  Sim.  18. 
(c)  3  H.  ^  E.  SOa 


(/)  1  Hare,  t€l 
(g)    iiS.Si.  K.  G99. 
(A)  I  Keen,  410. 


890  CASES  IN  CHANCERY. 

1842.— Caldeeott  t.  Cakleooit 

the  testator  for  the  year  succeeding  his  death.  [  The  Vke-Chan' 
ceUar. — In  Tat/lor  v.  Clarke,  the  Vice-Chancellor  Wtgram  ex- 
pressed his  opinion  theXDaitglas  v.  CongTeve[3]  and  Dimes 
y.  Scott  could  not  stand  together.]  In  all  those  cases  there 
was  a  difficulty  arising  from  the  Court  having  to  deal  with  an 
implication.  But  that  difficulty  does  not  exist  here,  because 
here  the  testator  expressly  gives  the  income  till  the  investment 
takes  place. 

The  other  class  of  cases  is  that  of  which  Howe  v.  Lord  Dart- 
mouth is  the  principal,  in  which  there  is  a  gift  of  the 
[*321]  'residue  to  parties  in  sucsession,  the  will  being  silent  as 
to  conversion,  and  the  Court  is  called  upon  to  say  whe- 
ther the  whole  fund  is  to  be  melted,  to  use  Lord  Eldonis  ex- 
pression, or  to  be  enjoyed  specifically.  The  law  is  settled  in 
those  cases,  that  the  tenant  for  life  is  entitled  to  the  income  in 
some  shape  or  other  from  the  death  of  the  testator.  That  was 
adopted  in  Sitwell  v.  Bemard,{a)  but  is  now  settled.  It  has 
been  decided  in  later  cases  that  slight  circumstances  shall  be 
sufficient  to  make  the  gift  specific.  Bethune  v.  Kermedyip) 
CoUins  V.  Collins,{c)  Ooodenough  v.  Tremaniondo.{d) 

Upon  the  whole,  it  is  submitted,  that  the  present  case  must 
be  ranked  between  the  two  classes ;  that  the  conversion  which 
the  testator  directs  in  this  case  is  merely  a  conversion  to  be 
made  at  the  discretion  of  the  trustees,  subject  to  the  right  o{ 
this  Court  to  call  upon  them  to  exercise  that  discretion  in  a 
proper  manner ;  that  consequently  the  tenant  for  life  is  entitled 
to  the  income  of  the  property  as  it  stands,  until  this  Court  di- 
rects the  trustees  to  exercise  their  discretion,  or,  at  all  events, 
until  the  end  of  one  year  after  the  testator's  death. 

(c)  6  Vefc  520.  (c)  8  M.  &  K.  703 

(6)  1  Myl.  &  Cr.  114.  (rf)  S  Bear.  512. 

[3]  In  Douglas  ▼.  Cangreve,  the  Master  of  the  Rolk  commented  npon  the  pnmam 
caaes,  Dimet  v.  Seottt  among  otheiBi  and  obaerved,  "  It  m  embureMing  to  find  the 
rale  in  caaea  of  thia  deacription  ao  little  oettled." 
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In  the  comae  of  the  ai^;unient  the  Vice-CAancellor  referred  t( 
HoOandv.Bughegj^a)  and  Walker  v.  Skore.{b) 


Mr.   Spence,  Mr.  Bird   and  Mr.  Metcalf,  appeared  for  the 
principal  defendants. 


The  Vice-Chancellor. — A  complete  provision  for     ['322] 
the  lespective  rights  of  the  tenant  for  life,  and  those  enti- 
tled in  remainder  cannot  now  be  made.     There  not  being  inform- 
ation on  which  the  Court  can  fmully  deal  with  the  whole  question, 
there  must  be  some  further  inquiry. 

It  has  been  contended  for  the  plaintiS',  that  the  testator  has 
here  expressed  such  an  intention  as  was  gathered  from  the 
particular  language  of  the  wills  in  Bethune  v.  Kennedy,  Col- 
lins V,  Collins,  and  Pitkerin^  v.  Pickering ;  viz.  that  though 
the  residue  of  the  personal  estate  is  given  in  succession  to  sev- 
eral persons,  yet  the  ordinary  rule  of  law  should  not  apply,  and 
that  a  portion  of  the  residue  should  remain  either  absolutely  or 
duringalimitedperiodin  the  state  in  which  it  was  at  the  testator's 
death.  When  such  an  intention  is  to  ho  collected  from  a  will,  it 
is  to  be  acted  upon ;  though,  as  a  general  rule,  no  doubt,  where  a 
testator  sutjects  the  residue  of  his  personal  estate  to  a  series 
of  limitations,  without  any  particular  direction  as  to  the  invesl- 
nieot  or  mode  of  enjoymeiu,  it  is  clear  that  ihe  residue  must  be 
placed  in  sacb  a  state  of  investment  as  to  be  securely  available 


(«)16  T«.  111. 

(6)  19  Vet  387.  Tb«  (oUoiring  ii  a  part  of  ihe  deer™  in  that  case  :— "  It  ia  or- 
dered, UiBt  Uis  MaiMT  do  inquiie  whiil  parts  of  tlio  mid  mtalcB  temain  unsold,  and  lo 
■Kertain  what  wai  the  ralna  of  »ucli  Inst  montioucci  Mtntn  oq  thu  ailth  Soplonibor, 
1811,  wbeo  Ibe  puichuea  of  (be  aaid  eatules  which  were  aold  were  to  have  b«ea 
cooipJeted  ;  ood  hi"  Honor  dolh  declare,  that  Iho  plaintiff  ia  aulitlod  lo  receive  iiiier- 
cat  m  nch  warn  u  Ihs  Mutai  iball  flad  lo  have  been  iho  fair  i-aluo  o(  fach  uiuold 
ujlatw  at  the  puM  aCmuid,  aAer  the  rats  of  £-1  per  ceDlani  per  anutun,  fiom  Ihs 
Mid  39tfa  Septunbv,  1811"    R-  L.  1814,  B.  fo.  1833. 
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for  all  persons  interested  in  it, — as,  for  instance,  in  Government 
perpetual  annuities,  or  upon  mortgage  of  freehold  estate8.[4] 

[4] "  Where  an  estate  for  life,  or  any  interest  short  of  the  absolate  ownenhip,  ■ 
given  in  the  general  residue  of  the  testator's  penonal  estate,  terms  for  yean,  and  other 
perishable  funds  or  property  which  may  be  consumed  in  the  using,  are  to  be  con- 
verted and  invested  in  such  a  way  as  to  produce  a  permanent  capital,  the  income  or 
interest  of  which  permanent  capital  alone  is  to  go  to  the  owner  of  the  life  eitate,  or 
other  particular  estate  in  the  testator's  rssiduarjrpexaonal  property."    Walworth,  Ch., 
Caims  v.  Chauhert,  9  Paige,  163.    "  I  take  this  to  be  the  rule  of  the  Cooit,  thai 
where  a  testator  has  given  an  estate,  or  the  residue  of  an  estate  to  penons  in  succes* 
■ion,  as  to  one  for  life,  with  remainder  to  another  penon ;  the  Court  presomiag  that 
the  testator  intended  the  remainderman  should  kave  something,  wiO  so  deal  with  the 
property,  if  it  be  a  property  that  is  wearing  out,  and  may  terminate  during  the 
life  estate,  as  to  secure  the  accomplishment  of  that  intention,  and  give  the  remainde^ 
man  something ;  for  that  purpose  it  will  convert  the  perishable  into  a  permanent  pro* 
perty,  and  give  the  income  which  arises  from  it  to  the  penons  entitled  for  life,  in  sae- 
cestton,  and  preserve  the  capital  for  the  person  entitled  in  remainder.     That  is  the 
rule ;  and  the  Court  only  acts  upon  the  general  intention  of  the  testator,  that  same- 
thing  should  be  given  to  the  person  who  is  the  donee  m  remainder  ;  but  if,  upon  the 
construction  of  the  will,  it  appears  the  testator  had  another  intention,  that  is  to  ny»  ea 
intention  to  give  to  one  or  more  persons  who  are  to  take  for  lives,  or  during  a  sncoes- 
sion  of  lives,  the  enjoyment  of  the  propety  in  the  state  he  left  it  at  the  time  of  hii 
death,  then  the  Court  will  carry  that  intention  into  efiect,  and  every  one  of  the  cases 
which  have  been  cited,  and  every  case  which  can  arise,  will  turn  upon  this  question  of 
construction,  whether  you  can  find  upon  the  face  of  the  will,  an  intention  that  the  lega^ 
tee  for  life  shall  eiyoy  the  property  in  the  way  m  which  it  stood  at  the  testator's  death, 
even  to  the  extent  of  defeating  the  testator's  intention  to  bequeath  something  to  the 
remainderman.    I  believe  that  in  all  the  cases  which  have  been  cited  in  oppoeitfon  to 
tho  conversion,  there  have  been  words,  clearly  indicating  from  the  testator's  description 
of  the  property,  or  some  other  circumstance,  that  the  testator  mtended  Ae  donee  to 
eigoy  it  for  life,  in  the  same  way  as  it  stood  at  his  death."    Lord  Langdale,  M.  R>, 
LieJ^field  v.  Baker,  2  Beav.  466.  A  testator  gave  the  residue  of  hb  estate  and  efiEsets  to 
trutsees,  to  permit  the  rents,  interest  and  annual  proceeds  to  be  received  by  A.,  for  life, 
and  after  his  decease  to  C.  and  D.,  when  they  attained  twenty-one,  with  power  after  the 
death  of  A.,  to  apply  the  rents,  &jc.,  towards  the  maintenance  of  C.  and  D.,  until  their 
shares  should  become  vested.    Part  of  the  residue  consisted  of  leaseholds.     It  waa  h^ 
that  the  tenant  for  life  was  entitled  to  enjoy  them  in  specie,  and  that  they  were  not 
to  be  converted  for  the  benefit  of  those  in  remainder.    The  Master  of  the  Rolls  con- 
sidered the  use  of  the  word  "  rents"  as  an  indication  of  the  intention  of  the  testator ; 
for  without  that  word — '*  which  was  twice  repeated  in  the  will" — *'  there  was  no  other 
property  belonging  to  the  testator,  except  the  leaseholds,  to  wludi*  the  term '  rental 
was  applicable."    Ooodenough  v.  Tremamondo,  2  Beav.  512.    A  testator  gave  to 
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The  question  is.  whether  the  Icnaiil  for  life  in  ihfc  case  is  en- 
liUed  to  call  on  the  Court  to  depart  from  the  ordinary  rule. 
The  testator  beginE  his  residuary  clause  thus : — "  As  to  tlie  res- 
idne  trf  my  personal  estate,  I  give  the  same. to  my  executor's, 
(this,  as  far  as  it  goes,  is  favourable  to  the  geneml  rule,  and  un- 
favourable 10  the  exception,)  "  in  trust,  to  be  by!tliem  from  time 
to  time,  as  they  shall  think  fit,  lurned  into  ironies  for  the  pay- 
ment of  my  debts  and  legacies,  as  -well  those  given  by  this  my 
will  as  those  which  I  may  hereafter  give  by  any  codicil  or 
codicils."  I  cannot  read  these  words  as  expressing  more  than 
the  law  would  direct  or  imply  without  them.  He  goes  on, — 
"  And  subject  thereto,  I  direct  my  said  executors  and  trustees 
from  time  to  timn  lo  layout  and  invest  the  same,  with 
all  'accumulating  produce,  in  the  purchase  of  lands."    ['323] 

timvito  the  whfllo  of  the  inlerosl  ariaing  from  hii  property,  Imlli  roal  and  penonat, 
donui;  het  lif«  :  and  id  cage  lie  nhould  die  vilhcmt  issa'f,  ha  pLio  nJtsr  Ibo  death  of 
-^ii  wifr.  the  whole  of  hia  property,  both  real  and  pereonal,  lo  hii  biother  ond  mater. 
TTwMrtatof  died  p«Bessed  of  leaaehold,  aod  also  of    teol  property.    Ilwtti  held  that 
thiiridaw  wjunol  entilled  (o  tho  Icaaeholci  projierly,  in  (pfrif,  during  hetlifo,  lint  only 
to  llui  dind«iid«  of  stock  to  bo  purchawd  with  the  procpeds  of  Ihc  sale  of  it     Shad- 
well,  V.  C.  "  ThcTO   ia  o  totol  absBQCB  in  the  will,  of  anylhing  like  a  declaralion  of 
mtentior  taal  the  property  bIidII  be  enjoyed  in  the  apof^Uio  ilate  in  wliich  it  was  at  the 
tima  el  |]m  UMator**  denth.     In  the  eaae  of  Pickering  v.  Piekrring  [3  Beav.  31 ;  4 
MjL  &.Ct.  38S,)  Uio  lealator  j;nvo  to  his  wife  Ihs  inleresi,  rants,  dividenda,  annaalpro- 
ritaceandpnfiu.miHluaeandirnjoynientDrBll  his  eetale  and  ellecti  whatsoever.      In 
cTATy  win  jtntatM  look  al  the  wonja  of  the  whole  will.    Now  in  this  caao  tha  Iwtator, 
mttaw  th»  death  of  hia  wife,  gives  the  wbule  of  hia  property  lo   hia  brolhmi  aad  slater. 
^VhM  pnnmly  1     '  The   whole  of  my  properly  both    real  and  peiBonal.'     There  it  Is 
plain  duy  were  to  lake  whal  liia  wife  was  to  enjoy  during  her  life.     Ia  that  connatent 
with  lh«  Idnt  of  her  oDJoying  the  properly  aa  it  eiiated  nl  the  lime  of  Iho  teslalor's 
tiMltiT"     &C,  he.    "  Aa  the  wlJ  atands,  there  ia  nothing  on  the  face  of  it  ta  preTsnl 
tb«  •ppJieatioD  of  the  rule  of  law  thai  periahuhle  property  mual  tioBoldajid  eonverled 
the  fund",  in  order  to  produce  the  same  interest  to  the  re- 
I  enjoyed  by  the  tenant  for  life."    Bena  v.  Dixon.  10  Sim.  G36.    In 
3  B^BT.  514.  note,  the  Reporter  has  arranged  Hie  dilTetonl  deciaions  whieh  havo  been 
gina  for  or  agninai  eonrersion,  in  Iheir  reepectivo  claseoa.      Vau^haa  v.  Buek  (Nov. 
tB4l.>  1  Phillips, 75. ia  a  later  decision,  Which,  On  the  conatraotion  of  the  will,  was 
mgmittMt.  convemon.     And  vee  Ibid,  81,  d.  S,  where  the  Editor  has  stated,  or  referred 
to  addilioDal,  and  some  of  ihein  later  aulhorilios,  on  the  enbjecl  of  conversion  for  the 
ttt-ar£t  at  a  poisM  claiming  a  Ititare  intereM  in  the  subject  to  b«  ooDverted. 
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Now  it  is  &aid,  that  the  word  "  same"  heie  means  the  spe- 
cific personalty  which  he  might  have  at  his  death.    I  think, 
however,  that  this  would  be  too  speculative  a  construction  of 
the  will,  and  that  the  clause  points  to  nothing  but  the  general 
purpose  of  the   executors   doing  their  duty  in  the  ordinary 
way,  and    does  not  take  the  case  out  of  the  ordinary  nile. 
I  shall  {presently  notice  the  words    "  accumulating  produce.'' 
He  goes  on  to  direct,  that  all  such  purchased  premises  shall  be 
conveyed  to  the  same  uses,  as  nearly  as  possible,  as  his  present 
lands  are  limited  to,  and  that  the  interest  and  produce  of  "my 
said  personal  estate,"  which  means  the  residue  of  his  personal 
estate,  "  which  shall  from  time  to  time  arise  and  be  made  be- 
fore and  until  the  said  monies  shall  be  invested,  shall  be  paid 
to  the  person  or  persons  who  would  be  entitled,  under  the  trusts 
of  this  my  will,  to  the  rents  and  profits  of  the  said  lands  and  he- 
reditaments if  actually  purchased,  and  as  an  addition  thereto.'^ 
Here  the  word  '^  invested"  means  invested  in  the  purchase  of  land. 
I  have  already  said,  that,  judging  from  what  has  gone  before, 
he  did  not  mean  the  general  rule  of  law  to  be  departed  from. 
Do  we  collect  any  such  intention  here  ?    The  words  "  personal 
estate"  mean,  as  I  have  said,  whatever  remains  ajfler  providing 
for  the  charges.    Nor  can  I  discover  here  anything  peculiar  or 
extraordinary — anything  denoting  more  than  ordinary  admims- 
tration,  according  to  the  common  course  of  law.     The  expres- 
sions, in  my  mind,  carry  the  case  no  farther  than  if  the  testator 
had  not  used  them  at  all. 

And  though  prima  fade  it  might  seem,  if  theye  were  nothing 
beyond  the  words  "  accumulating  produce,"  as  if  the  rule  in 
SitweU  V.  Bernard  applied,  and  that  they  meant  the  first  yeafs 
incomie,  yet,  when  we  find,  m  combination  with  those  words, 
a  direction  that  "  the  interest  and  produce  of  the  testator's  per- 
sonal estate  which  shall  from  time  to  time  arise  and  be 
[•324]  made  before  and  until  the  'said  monies  shall  be  in- 
vested," shall  be  paid  to  the  person  or  persons  who 
would  be  entitled  to  the  rents  and  profits  of  the  land  if  actually 
purchased,  I  think  that  they  make  no  difference. 
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Then  the  (|ueslioii  arises,  supposing  this  view  of  the  case  to 
be  correct,  what  is  the  extent  of  the  interest  of  the  tenant  for 
life?  First,  the  will  must  be  dealt  with  upon  the  footing  that 
ihe  fimeral  and  testamentary  expenses,  and  the  debts  and 
legacies,  (as  to  principal,)  must  be  borne  by  the  capital — the 
interest  upon  tlie  debts  and  legacies  by  the  tenant  for  life  during 
his  linte.  A  declaration,  therefore,  to  that  effect,  though  per- 
haps superfluous,  will,  I  think,  not  be  wrong.  Subject  to  that, 
I  have  DO  hesitation,  upon  this  will,  in  giving  the  tenant  for  life, 
as  from  the  death  of  [he  testator,  the  income  of  such  pijrls  of  the 
petBonal  estate  as  were  at  his  death,  and  have  remained  in  a 
state  of  investment  which  ought  to  be  recognized  and  allowed 
to  be  continued  by  this  Court.[5]  This,  possibly,  may  be  the 
case  with  the  canal  shares. 


(i]  Where  tb 


■cribed  ID  the  w 


rlstor**  raaiduBrj  enato  i>  beqneaUied 


tor  the  c. 


enjoyment  t 


for  life  B  eulilled  to  1 
to  be  compoled  from 


se  or  income  of  aach  residue,  the  legale" 

iDtercat  or  Income  oriho  clear  residue,  irterwnnb  ascertained, 

death  of  the  Iwlalor.     Wdtiamioa  v,  WiUiamion.  6  Paige. 

IIS  paj-Bble   at  (lie  end  of  a  your  from  the  testator's  death, 

isry  estate  Is  not  entitled  to  the  whole 

.  of  the  general  legacies  fur  Ihe  lirst  year ;  but  the  omoDnt  of 

at    the  death  of  the  IMtator,  for  the  purpcoe  of  aettliag  Iha 

rigblt  atlbe  tHiant  for  life,  and  the  remaindermau  in  Ihe  reeidnnry  fnnd,  mnot  ba 

mMHenaiut^  bj  laking  from  the  estate  such  a  sura  far  the  general  legacies  us  would, 

if  iavcfUd  ■!  (he  death  of  the  iHlatot,  produce  the  amount  of  such  legacies  at  Iha 

tad  at  the  year,  clear  of  expouse ;  or  hy  doducliag  five  per  cent   (that  rale  of  in- 

teMat.  being  Ivo  per  cent-  le<>  than  the  legal  rale,  i>  adopted  in  analogy  to  tlio  Eng- 

lali  rule,  ichicli  gives  three  per  cent.,  tho  legal  tale  being  five)  from  the  amount  of  iha 

(vanal   legacies,  and  adding  IL  to  (he  ca|»lal  of  Ihe  reeiduary  estate,  and  giving  to 

(lia  JoAlee  of  Ihe  life  iuterut  in  such  residue  the  income  thereof  from  the  lestator'e 

dsMth.      Il»d.     A  legacy  to  a  widow  in  lieu  of  het  dower,  drnwa  intereet  from   (ho 

JeMh  "rf  »•"  («lator,  where  he  has   provided  no  other  means  for  her  support  during 

ihm  Afwt  yeat  aCer  his  dealli ;  ae  in  tho  caM  of  a  legacy  (o  a  chDd  having  no  other 

mesiM    rf  sapporl  than  the  bounty  of  the  testator.     Ibid.     SaUinan  v.  WintArop, 

1  Sumo-  I.     Where  the  leslator  directs  a  w|Je  with  all  convenioul  speed  ailer  hia 

(fenlb.  and  diroeW  Ihe  produce  to  be  invested,  ami   Ihe  dividends  lo  bo  paid  lo  one  for 

|ift>,  mod  Uio  land  raiiiains  unsold,  the  Tourt    considers  (wolve  months  as  a  reasonable 

tim"    witliin   wl'iel'  the 

aad  will    B""*  «*  '*"'  " 


«  ought  Lo  have  been  sold  and  the  produce  Jnveeled, 
■  of  (he  uiieflld  estate  from  thai  tim^ 
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With  regard  to  those  parts  of  the  personal  estate  which  neithei 
were  at  the  testator's  death,  nor  have  since  been,  in  such  a  state 
of  investment  as  ought  to  be  recognized  and  allowed  to  be  con- 
tinued by  this  Court,  I  am  of  opinion  that  such  a  rule  ought  to  be 
applied  as  was  applied  by  Lord  Eldon  to  leaseholds  in  Gibson 
V.  Bott{SxA  by  Sir  WiUiam  Grant  to  the  copyholds  in  Walker 
V.  Shore,  to  which  I  have  already  referred.[6] 

It  appears  to  me  that  these  two. principles  will  dispose  of 
'  every  thing  that  is  to  be  found  in  the  seventh  schedule.    Witk 
respect,  therefore,  to  that  part  of  the  case — 

RzFift  it  to  the  Maiter  to  inqnira  and  itate,  whether  the  canal  sharos  mentioiMd 
in  the  seventh  echedole»  or  any  and  which  of  them,  were  at  the  testator's  death,  and 
whether  the  lame,  or  any  and  which  of  them,  have  ever  since  oontinaed  to  be,  ukI 
whether  the  same,  or  any  and  which  of  them,  now  are  fit  and  proper  pNmuMBt 
*         investments  fat  the  pnrposes  of  the  said  testator's  will,  as  parta  of  Ui 
[*325]    residaary  pexsonal  *estate,  having  regard  to  the  rights  and  interests  of  all 
parties  therein,  until  the  same,  or  the  proceeds  thereof,  shall  he  laid  out  ia 
'  the  purchase  of  real  estate ;  and  whether  it  is  fit  and  proper,  and  whether  it  wiU  be 
for  the  benefit  of  all  parties  interested,  that  the  said  canal  shares,  or  any  and  which 
of  them,  should  now  be  sold.    Let  the  Master  inquire  and  state  what  was  the  viIm 
of  the  canal  shares  respectively  at  the  testator's  death,  aud  what  was  their  Tahi« 
respectively  at  the  end  of  a  year  from  the  testator's  death.    Direct  the  insoiuce 
shares  to  be  sold,  and  let  the  proceeds  be  brought  into  Court  to  a  separate  accauit 
liOt  the  Master  inquire  and  state  what  was  the  value  of  the  insurance  shares  at  the 
death  of  the  testator,  and  what  was  their  value  at  the  end  of  a  year  after  the  death 
of  the  testator.    I«t  the  bank  stock  be  sold,  with  like  inquiries  as  to  valoe.    Like 
inquiries  as  to  the  mortgages  (except  equitable  mortgages)  as  in  the  case  of  the  canal 
shares.    Let  the  Master  inquire  and  report  what  ought  to  be  done  with  the  equitable 
mortgage  for  JCGOOO,  and  whether  the  security  for  the  same  can  in  any,  and  what 
respect,  be  improved,  and  what  ought  to  be  done  in  respect  thereof.    Like  directioo, 
as  to  the  mortgages  of  tolls,  as  in  the  case  of  the  insurance  shares.    WHh  regard  to 

Viekers  v.  Seottt  3  MyL  dt  K.  500.  See  further,  Amphlett  v.  Parke,  1  Sim.  275. 
S.  C.  2  Rubs.  &  M.  221.  Dimes  v.  Seott,  4  Russ.  195.  Douglas  v.  Cangrtte, 
1  Keen,  410. 

[6]  As  to  the  disposal  of  unconverted  property,  see  further,  Oreen  v.  Jodbraf  ^ 
Russ.  35 ;  S.  C.  S  Russ.  6l  M.  2fB.  Amphlett  v.  Parke,  2  Russ.  &.  M.  231  ; 
S.  C.  1  Sim.  275.  4  Russ.  75.  Foster  v.  Blacketone,  1  Myl.  &  K.  311.  Stocker^, 
Harbin,  3  Beav.  479.  Salt  v.  Chattatoay,  Id.  576.  Hereford  v.  RmvcuiiU,  & 
Beav.  5f»  5 ;  1  Coopi  Rep.  t  Cott  note,  p.  190  to  194 


J 
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Ills  canal  abuea  vhicb  wen  nld.  htl  ihe  MsMer  iDquirs  and  gtate  wha 
sold  lot  reapeclively,  nnd  whBL  wub  Ihoir  value  rtl  the  Instntor'a  death,  an 
their  valoo  nl  Ihe  fai  ot  a  ^iir  frdm  the  tistator'B  df>ath.  Li<t  £St)00  tx 
laoani  for  lire,  on  accaual  of  hia  intereBt  ia  the  iacomn  of  Ihe  reaiduury  e 
out  prejudice,  and  aubject  (a  euch  order  an  may  hereaRer  be  made-IT] 


ir  the  bnildlag,  piuchaunEr, 
[S99e>  for  £1340,  and  after- 
,  for  £laO0,  dialog    Ihe 


'Between  Jobs  Benson,  Lewis  MAUaaE,  Davw)  Can-  ["326] 
NA!*,  and  Charles  Sanderson,  on  behalf  of  them- 
selves, and  all  oiher  the  Proprietors  or  Shareholders  of  the 
Bahia  Steam  Navigation  Company,  Plaintiffs:  and  Jo- 
seph LiDWELL  Heatborn,  Georce  Nelthorpe,  Richard 
Thornton  Brown,  Tanfield  Vacrell,  Thomas  Farn- 
combe,  and  Thomas  Parmer,  Defendants. 

\^&:  March  lOUi,  llth- 

H.  beinc  director  of  a  joint-stock  company,  eelabliBhed  I 
hiring,  and  emplDymrDl  of  aleam  vctsela,  purchaacs  a 
wai4a  nil*  il  la  Ihe  gompany  an  from  a  airaDgn 
compMiywhh  commiwioa  al  £1  pot  ceal.,  the  broker's  Bameat  moni-y,  aiid  the 
expevMaDf  the  bill  of  aale  to  hinuelf,  there  being  but  ouo  bill  of  Bale.  Suoh  a 
liwmclraa  cannot  stiad  in  a  coart  of  equity. 
A  ship'a  hinhmd,  being  the  sorvanl  of  the  »hip-owner»,  holding  an  importanl  offiiw, 
end  cpco  to  the  viiigaal  niperialendenoo  of  bia  omployora,  it  i»  prima  /ocie  a  breach 
of  traW  in  any  director  of  a  company  eatablithed  for  the  purpose  of  acquiring  and 
watkmg  al  vcaeb,  eepecially  where  the  directors  haTo  the  cicluaiTe  managBmonl 
of  lJi»  toncom,  to  take  upon  hiinaelf  the  duties  of  Ihe  ship's  hiuhaud.  Where, 
I  company  no  coiislituted,  one  of  Ihe  direclorB,  with  the  coaaent  of 
[  with  hinuelf  a  board  of  directors,  undertook  the  office  of  ahip's 
in  Ihal  character  received  out  of  the  funds  of  the  company  such 
KBM  for  commimon  and  brokerage  as  ore  usualy  allowed  lo  the  ship's  huaband;— 
HtU,  thai  he  inuat  tefond  Uiwe  monies  ;  and  itmhU,  that  the  other  membsta  of 
the  ln>«d  of  direetOM  were  aimiJarly  responsible  in  Iho  eveut  of  any  inabUily  in 
Um>  prineipal  parly  implicated  to  refund, 
A  Ml  may  be  brought  by  the  present  directors  of  a  joml-Blook  company  on  behalf  of 
|h'«tiwel*e*  and  nil  other  the  membf  ra  of  the  company,  against  the  former  directors 


[t]  S««  the  proceedings  ii 


II  further  dire 
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of  the  company,  for  the  pnipoie  of  beiii|r  relieyed  against  a  fraad  in  which  all  the 
former  directore  are  alle^  to  have  been  invohed.  See  Taylor  y.  Sainton,  4  M. 
&  C.  142. 

Semble,  that  the  itat  3  &>  4  Will.  4,  c.  55,  a.  33,  which  authorizea  a  particulAr  mode 
of  registering  Teaaels  belonging  •  to  joint-stock  companies,  does  not  apply  to  a  joint- 
stock  company  in  which  foreigners  are  shareholders. 

Semble,  that  a  covenant  to  refer  all  matten  in  difference  between  ahareholderB  of  a 
company  to  arbitration,  the  submission  and  award  to  be  binding  and  conchisiTe  on 
the  parties,  "  without  further  suit  or  trouble,"  is  no  bar  to  a  suit  in  a  coait  of  equity 
between  the  same  parties  and  for  the  same  matten. 

• 

In  June,  1838,  the  plaintiffs  and  several  other  persons  agreed 
to  fonn  themselves  into  a  society  or  partnership  for  the  purpose 
of  building,  purchasing,  hiring,  and  employing  steam  and  other 
vessels  to  convey  and  carry  goods  ahd  passengers  in  the  bay 
and  waters  of  the  province  of  Bahia,  and  elsewhere  along  the 
coast  of  Brazil,  and  to  and  from  such  other  ports  and  places  as 
the  directors  for  the  time  being  of  the  said  society  or  partnership 
might  see  fit,  and  to  charter,  hire,  hold,  and  possess  ships  or 
shares  therein  for  the  purposes  above  mentioned,  and  for  all 
purposes  incident  thereto ;  and  it  was  agreed  that  the  defend- 
ants should  be  the  first  directors  of  the  company. 

This  agreement  was  carried  into  effect  by  a  deed  of 
[•327]    'settlement  dated  the  1st  January,  1839,  by  which  the 
exclusive  right  of  steam  navigation  in  the  waters  of 
Bahia,  which  has  been  granted  by  a  decree  of  the  government 
of  that  province,  was  vested  in  three  trustees,  their  executors, 
&c.,  in  trust  for  the  company,  by  its  name  of  the  "  Bahia  Steam 
Navigation  Company."    This  deed  contained,  amongst  other 
clauses,  the  following: — That  the  business  and  concems  of 
the  company  should  be  carried  on  under  the  management  of 
six  directors ;  that  such  directors  should  have  the  general  man- 
agement, direction,  superintendence,  and  control  of  the  business 
and  concems  of  the  company,  and  should  have  power  to  enter 
into  and  execute  any  contract  for  the  company,  and  should  have 
the  custody  of  the  books  of  account,  and  other  books,  deeds, 
and  papers,  and  should  have  power  to  direct  the  investment, 
calling-in,  laying-out,  sale,  and  disposal  of  the  company's  stocki 
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effects,  funds,  monies,  and  securiltes,  and  to  call  geaeral  and 
oUier  meetings,  and  Co  superintend,  direct,  and  control  ttie 
correspondence  and  mode  of  keeping  the  accounts,  and  the 
ascertainment  of  dividends  and  profits  on  shares,  and  to  do  all 
other  things  necessary,  or  to  be  deemed  by  ihera  proper  or  ex- 
pedient for  carrying  on  the  business  and  concerns  of  the  company 
and  should  also  frame  the  rules  and  regulations,  and  prescribe 
the  orders  and  directions  for  carrying  on  the  business  and  con- 
cerns of  the  company,  and  alter  and  vary  the  same  from  lime 
10  lime  as  they  in  their  discretion  might  think  proper,  and  alt 
such  rules  and  regulations  should  be  binding  and  conclusive  on 
all  the  proprietors  for  the  lime  being;  and  no  inditridual  pro< 
prietor,  not  bejug  a  director,  except  the  auditors  in  respect  of 
their  duties  as  auditors,  should  have  a  right  to  any  interference, 
management,  direction,  or  control  in  or  over  the  business  and 
concerns  of  the  company.  The  deed  also  empowered  the  direc- 
tors lo  apply  to  the  Crown  for  letters- patent  to  restrict  their  lia- 
bilities. It  provided  that  no  directors  should  be  deemed 
a  court  urdess  'three  were  present,  but  that  a  court  of  [*328] 
directors  should,  except  where  it  was  otherwise  express- 
ly provided,  have  all  the  powers  and  authorities  vested  in  the 
directors  for  the  time  being,  as  if  all  were  present.  That  no 
money  should  be  paid  by  the  company  except  by  means  of 
cheques  on  ilieir  bankers  r  but  that  cheques  and  receipts  might 
be  signed  by  any  two  directors.  Lastly,  that  there  should  be  al- 
lowed to  the  directors  collectively  the  annual  sum  of  £650  for 
their  time  and  trouble. 

On  the  footing  of  this  deed  the  company  had  commenced 
operations,  several  foreigners  becoming  members  of  it ;  but  it 
appeared  that  the  full  number  of  shareholders  had  not  signed 
Uie  deed. 

The  bill  was  Sled  for  the  purpose  of  obtaining  relief  against 
various  acts  of  misconduct  alleged  to  have  been  committed  by 
ihc  defendant  Heathorn,  in  collusion  wiih  or  by  the  pei-mission 
of  the  other  defendants  as  his  co-directors.  It  staled  that  a 
purchase  having  been  effected  in  August,  1828,  by  Heathorn, 
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m  * 

under  the  direction  of  three  of  the  other  defendants,  of  three 
steam- vessels,  called  the  City  of  Kingston,  and  Lionel  Smith,  and 
the  Pearl,  the  plaintiffs  had  lately  discovered  that  Heathom,  with 
the  knowledge  and  privity  of  the  other  defendants,  had  caused 
the  three  vessels  to  be  transferred  into  his  own  name  in  the 
registry  in  tjie  port  of  London,  in  which  name  they  had  ever 
since  continued ;  and  that  at  a  mbeting  held  on  the  8th  Septem- 
ber, 1838,  at  which  the  defendants,  Nelthorpe,  Vachell,  Brown, 
and  Heathom  were  present,  a  cheque  for  £160,  signed  by  those 
directors,  had  been  made  and  delivered  to  Heathom  for  the  pay- 
ment to  him  of  commission  on  the  purchase  of  those  vessels, 
being  at  the  rate  of  £1  per  cent. ;  which  sum  he  had  accordingly 
received  out  of  the  company's  funds.  That  the  defendant  Hea- 
thom was  a  shipowner,  and  that,  on  the  22nd  August,  1838, 

he,  well  knowing  that  the  company  would  want  a  ship 
[*329]    to  carry  coals  to  Bahia,  contracted  *for  the  purchase  of 

a  vessel  called  the  Nourmahal  for  the  smn  of  £1340, 
that  subsequently,  at  a  court  of  directors  held  on  the  18th  Sep- 
tember, 1838,  at  which  Vachell,  Faracombe,  Brown,  and  Hea- 
thom were  alone  present,  Heathom  was  requested  to  treat  for 
the  purchase  of  a  good  second-class  vessel  for  the  purpose  above- 
mentioned  ;  and  that  afterwards  at  another  meeting,  (21st  Sep- 
tember, 1838,)  at  which  Vachell,  Famcombe,  and  himself  were 
the  only  directors  present,  Heathorn,  concealing  the  fact  of  his 
previous  purchase  for  £1340,  reported  that  he  had  purchased 
the  Nourmahal  for  the  company  for  £1500 ;  that  a  cheque  for 
£400,  signed  by  the  directors  present,  was  then  delivered  to 
Heathom  on  account  of  such  purchase-money  of  £1600,  and 
that  ultimately  the  whole  of  that  sum,  together  with  £2  2s. 
eamest  money,  and  the  expenses  of  the  bill  of  sale,  and  a  com- 
mission of  £1  per  cent,  on  the  purchase-money,  was  paid  by 
the  last-named  directors  to  Heathom  out  of  the  funds  of  the 
company ;  and  he  afterwards  procured  the  Noiumahal  to  be  re- 
gistered in  his  sole  name. 

The  bill  further  stated,  that  at  a  meeting  held  on  the  5th 
March,  1839,  proposals  were  made  that  the  several  vessels  so 
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purchased  should  be  registered  in  the  names  of  certain  persons 
as  trustees  for  the  company,  bnt  that  no  farther  proceedings 
had  been  taken  in  this  matter  by  the  defendants  ;  and  therefore 
the  bill  charged,  that  the  defendants  ought  to  refund  to  the 
company  Ihe  amount  of  the  purchase-monies  paid  for  these 
vessels  out  of  the  funds  of  the  company,  unless  Heathom  should 
fonhwith  transfer  such  vessels  into  the  names  of  trustees. 

The  bill  also  stated,  that  Heathorn  was  the  principal  acting 
director  of  the  company,  and  that,  with  the  Itnowledge  of  the 
other  deteadanis,  he  had  effected  insurances  on  the  said  vessels 
and  their  freights  and  cargoes,  and  had  purchased  supplies  and 
provisions  for  them ;  that  the  company  being  dissatisfied 
with  his  accounts,  the  same  were  'in  August,  1B39,  in-  ['330] 
Testigaled  by  one  of  the  auditors  of  the  company,  and 
that  by  such  investigation  it  appeared,  and  the  plaintiffs  for  the 
first  time  discovered,  that  Heathom  charged  the  company  with, 
and  received  from  their  fmids,  not  only  the  commission  before- 
mentioned,  but  also  a  commission  of  £1  per  cent,  on  freights  to 
Bahta,  and  a  commission  of  £2^  per  cent,  on  the  amount  of  his 
general  disbursements  for  the  company,  and  £5  per  cent,  on 
the  gross  amount  of  all  the  insurances  effected  by  him  for  the 
company,  and  £2  per  cent,  on  the  recovery  of  average  losses 
on  inanmnces  effected  for  the  company,  and  that  the  sums 
charged  by  him  for  such  commissions  against  the  company, 
and  received  by  him  out  of  the  funds  thereof,  amounted  to  the 
sum  of  £381  and  upwards. 

The  bill,  after  alleging  that  the  defendants,  except  Heathom, 
had  retired  from  the  directorship  in  October,  1839,  that  Hea- 
thom had  been  displaced  in  Ihe  subsequent  December,  and  thai 
the  plaintiffs  had  been  appointed  directors  in  the  room  of  the 
defendants,  prayed, — that  the  defendants  might  be  declared 
guiliy  of  a  breach  of  trast,  the  defendant  Heathom  in  receiving, 
and  the  other  defendants  in  permitting  him  to  receive,  out  of 
the  fimds  of  the  company,  all  such  sums  as  had  been  received 
by  Heathom  for  commissions,  discounts,  insurances,  allowances 
and  also  the  sum  of  £160,  the  difference  between  the  sum  of 
Vol,.  I.  43 
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£1340  paid  by  Heathorn  for  the  ship  Nourmahal,  and  £1500 
which  he  received  for  the  same  from  the  company ;  and  that  it 
might  be  declared  that  the  defendants  were  jointly  and  several- 
ly liable  to  refund  the  same  several  sums,  with  interest  at  £5 
per  cent.  That  an  account  might  be  taken  of  the  sums  receiv- 
ed by  the  defendant  Heathorn  for  commissions  in  the  purchase 
of  ships,  and  on  freights  and  insurances  of  ships,  and  for  dis- 
counts and  allowances  in  respect  of  coals,  provisions,  goods, 
stores,  and  supplies,  which  be  had  received  of  the  different 

tradesmen,  but  not  accounted  for  to  the  company,  &c. 
[*33]]    Also,  that  the  ^defendants  might  be  declared  guilty  of  a 

breach  of  trust,  Heathorn  in  procuring,  and  the  other 
defendants  in  permitting  the  several  ^ips  in  the  pleadings  men- 
tioned (excluding  the  Nourmahal)  to  be  transferred  on  the  re- 
gistry into  the  sole  name  of  the  defendant  Heathorn,  instead  of 
tlie  names  of  the  trustees  of  the  company ;  and  that  the  defend- 
ants might  be  decreed  to  repay  the  purchasennoney  in  respect 
of  such  vessels,  with  £5  per  cent,  interest. 

The  defendant  Heathorn,  by  his  answer,  admitted  that  he 
had  received  £100  for  his  salary  as  director,  from  June,  1838  to 
June,  1839.  He  stated  that  he  had  been  for  many  years  a  ship- 
owner and  ship-agent,  and  that  in  August,  1838,  he  was  requir«l 
by  the  directors  of  the  company  to  act  as  ship's  husband  of  the 
company's  vessel ;  to  which  he  agreed,  on  the  understanding 
that  the  customary  commission  and  other  allowances  should  be 
made  to  him.  He  alleged  that  the  duties  of  ship's  husband 
were  distinct  from  those  of  a  director,  having  reference  to  de- 
tails with  which  a  director  had  no  immediate  concern ;  and 
that  as  such  ship's  husband  the  defendant,  personally,  under- 
went much  labour,  and  he  spent  much  time  in  the  service  of 
the  company.  He  insisted  that,  if  h^  had  not  been  appointed 
ship's  husband,  some  one  else  would  have  been  appointed  to 
that  office ;  and  he  submitted  that  the  company  were  author- 
ized by  their  deed  of  settlement  to  appoint  one  of  their  own  body 
ship's  husband.  He  admitted  that  he  charged  the  company 
with,  and  had  been  paid  out  of  the  funds  of  the  company,  a 
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commission  of  £1  per  cent,  on  the  costs  of  the  steam-vessols, 
and  on  the  smnof  £1500,  (lie  purcliase-tnoney  of  Ihe  Noiirma- 
hal,  and  a  commission  of  3/.  10*.  per  cent,  on  his  general  dis- 
bureements  for  the  company,  and  a  commission  of  £2  per  cent. 
not  on  average  losses  on  assurances  effected  for  the  company, 
bnt  on  the  amount  recovered  from  ihe  underwriters.  He  denied 
that  he  had  charged  or  been  paid  any  commission  on 
'freights,  or  a  commission  of  £d  per  cent,  on  the  gross  ['332] 
amount  of  all  insurances  effected  by  liim  for  the  com- 
pany;  but  he  admitted  that  he  had  been  paid  a  brokerage  of 
£6  per  cent,  by  the  insurance  officers  on  effecting  policies  for 
Ihe  company.  He  also  admitted  that  thn  sums  received  by  him 
for  commission  and  brokerage  amonnled  to  £433.  He  fiirtlier 
admitted  thai  he  had,  in  several  instances,  been  allowed  such 
discounta  and  deductions  on  tradesmen's  bills  as  in  the  hill 
meDtioned;  but  he  denied  that  he  had  from  time  to  time  re- 
ceived out  of  Ihe  funds  of  the  company  sufficient  monies  to  pay 
ready  money  for  the  several  particulars  purchased  by  him  for 
the  company  ;  on  ihe  contrary,  he  stated  that  he  had  generally 
paid  the  money  some  weeks  in  advance  out  of  his  own  pocket. 
He  admiUed,  however,  that,  after  giving  credit  to  the  company 
for  discounts,  deductions,  and  scorage  in  some  instances,  he 
had  in  other  instances  retained  sums  that  amounted  to  £270; 
and  he  insisted  on  his  right  to  retain  those  sums,  as  ship's  hus- 
band. 

With  respect  to  the  Nourmahal,  the  defendant  stated  that  he 
originally  treated  for  the  puichase  of  that  vessel  in  May,  1838, 
but  the  negotiation  failing  by  reason  of  the  price  demanded,  he 
did  not  complete  ihe  purchase  till  August,  when  he  paid  £13-lll 
for  the  vessel,  and  21.  2s.,  the  usual  fee  to  the  broker.  He  al- 
leged that  this  purchase  was  made  on  his  own  account,  and 
not  as  agent  of  the  company.  He  admitted  that  he  afterwards 
sold  the  v3Ksol  In  the  company  for  the  price,  and  (except  as  to 
the  alleged  concealment)  under  the  circumstances  mentioned  in 
the  biU;  charging  them  with  commission,  the  21.  2s.,  broker's 
fee,  and  the  expense  of  the  bill  of  sale  from  the  vendors  to  him- 
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self.  Admitting,  however,  the  statements  in  the  bill  as  to  what 
took  place  at  the  meetings  of  directors  on  the  18th  and  21st 
September,  1838,  he  denied  the  charge  of  concealment ;  insisting 
that  his  ownership  of  the  vessel  was  notorious,  the  bill  of  sale 
transferring  the  ship  to  himself  having  been  entered  at 
[*333]  the  Custom-House,  *and  his  name  having  appeared  ia 
the  East  India  shipping  lists  as  the  owner  of  the  vessel. 

The  other  defendants,  except  Farmer,  by  their  answers,  ad- 
mitted the  material  allegations  of  the  bill,  but  submitted  that 
there  was  nothing  irregular  in  the  appointment  of  Heathom  to 
be  ship's  husband,  or  in  his  receiving  profits  in  that  character. 

All  the  defendants,  except  Farmer,  admitted  the  plaintiffs  to 
be  qualified  as  directors,  but  submitted  that  all  the  other  share- 
holders, or  such  of  them  as  had  executed  the  indenture  of  the 
1st  January,  1839,  ought  to  have  been  made  parties  to  the  suit 

The  defendant.  Farmer,  by  his  answer,  set  forth  a  clause  of 
the  deed  of  settlement,  by  which  it  was  provided,  that  all  mat- 
ters of  dispute  between  the  directors,  and  other  persons,  includ- 
ing members  of  the  company,  should  be  submitted  to  arbitration, 
and  the  award  of  the  arbitrators  should  be  conclusive  and  bind- 
ing upon  the  persons  submitting  to  the  award,  <<  without  further 
suit  or  trouble."(a)  And  the  defendant  stated  his  belief  that 
the  matter  in  question  had  been  frequently  proposed  to  be  sub- 
mitted to  arbitration,  and  that,  therefore,  the  present  suit  was 
unnecessary. 

After  the  bill  was  filed,  the  registries  of  the  several  ships,  ex- 
cept the  Pearl,  were  cancelled. 

The  cause  now  came  on  for  hearing. 

Both  parties  entered  into  evidence  at  considerable  length. 
The  transaction  as  to  the  Nourmahal  appeared  in  Heathorn's 
ledger  thus :— Cost  price,  £1 340 ;  carpenters,  21.  9s. ;  petty  caA, 
5/.  83. ;  ditto,  4/.  9*.  4rf. ;  ditto,  1/.  11*. ;  interest,  3/.  16*.  3d.  \ 
conunission,  £15 ;  profit  and  loss,  127/.  6s.  5d.     Total,  £1500. 

(a)  See  Lord  Bldom*^  obeervatiou  on  a  ooveaaaA  m^  to  ne,  6  Yea.  891.    Aai 
3  Nic,  Hoxe,  Sl  Car.  354. 
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On  the  other  hand,  a  witness  on  the  part  of  Heaihorn 
deposed  to  having,  hy  Heathom's  'orders,  superintended     ['3341 
repairs  done  to  the  Nourmahal,  before  the  purchase  of 
that  ship  by  the  company,  to  the  amount  of  between  £100  and 
£150.      No  entry,  however,  of  this  expenditure  appeared  in 
Heathom's  books. 

Mr.  SimpkinsoH,  Mr.  Roupell,  and  Mr.  Pigott,  for  the  plain- 
tiffs, submitted,  first,  that  the  defendants  were  bound  to  have 
the  Peari  registered,  so  as  to  give  the  company  a  legal  title  to 
that  vessel,  or  else  to  restore  to  the  company  the  piirc base-money 
for  that  vessel ;  secondly,  that  the  defendants  were  bound  to  ac- 
couni  for  and  refund  what  had  been  received  by  Healhom  in  the 
affair  of  the  Nourmahal ;  and,  thirdly,  that  they  were  liable,  in 
like  manner,  in  regard  to  ihe  sums  admitted  to  have  been  re- 
ceived by  him  for  commission,  &c.,  as  ship'.s  husband. 

Mr.  Wig-ram  and  Mr.  Lewis,  for  the  defendant  Heathom. — 
The  plaintiffs  sue  on  behalf  of  themselves  and  all  other  the 
shareholdei-sof  this  company.  Can  they  do  so  while  the  num- 
ber if  directors  is  not  complete?  [The  Vice- Chancellor  referred 
to  Atteood  V.  SmaU,{a)  and  Hichens  v.  Congret''e.{b)[l]  II  is 
sulnniited  that  they  show  no  title  to  sue  till  all  the  calls  are 
paid  ;  Watlmrn  v.  Ingleby.[e)  As  to  the  charges  against  the 
defendant,  he  is  clearly  not  to  blame  as  to  the  registration,  for 
(he  tnistees  named  for  that  purpose  refused  to  allow  the  regis- 
tration to  be  made  in  their  names,  and  accordingly  his  name 
\vas  used  for  the  accommodation  of  the  company.  He  is  ready, 
however,  to  take  any  steps  for  the  legal  registration  of  the  vessel 
Bs  the  Court  may  think  fit.  Then  as  to  his  conduct  as  ship's 
husband,  he  has  acted  usefullyand  beneficially  to  the  company, 

(«>  E  CI.  it  Fin.  533.  (I,)  i  Rub.  5G3.  (c)  1  Myl.  &.  K.  Gl. 

n  J  A*  (a  the  quMtian  of  prop«r  parti™,  is  ■  luit  mlalinj  lo  the  affiiirt  of  a  Joiut 
Stock  C«(np«>y,*ce  Apptrty  t.  Pagi,  1  FhilJipa,  TT9,  69,  a.  fi.aiuj  cases  ihere  ciled. 
MoxUy  T.  AitUm,  Id.  T90. 
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It  is  the  constant  course  for  a  part  owner  to  be  ship^s 
[*336]    husband.    The  ofSce  was  one  of  burden  rather  than  *of 

benefit  to  him,  and  he  has  been  desirous  to  abandon  it. 
It  was  an  office  of  burden,  inasmuch  as  acting  for  a  company 
of  this  particular  description,  he  might  have  been  personally  lia- 
ble for  stores  supplied :  Thomson  v.  Davenport.{a)  With  res- 
pect to  the  Nourmahai,  what  reasonable  doubt  is  there  that  the 
defendant  purchased  for  his  own  benefit  ?  It  was  not  till  after 
the  defendant's  purchase  that  the  directors  gave  notice  to  him 
that  they  wanted  a  vessel.  The  relief  prayed  on  this  head  is 
inconsistent  with  the  case  made  by  the  bill.  The  prayer  should 
have  been  to  set  aside  the  whole  transaction :  Brookman  r. 
Rothschild  :{h)  GUlett  v.  Peppercome.{c) 

Mr.  Cooper  and  Mr.  Parry,  for  the  defendants  Yachel,  Nd- 
thorpe  Brown,  and  Farncombe. — ^The  defendant  Farncombe, 
not  having  become  a  director  until  after  the  registration  of  the 
vessels,  is  not  liable  for  any  breach  of  trust  on  that  account ;  and 
assuming  that  his  co-defendants  are  liable  in  respect  of  the  £160 
commission,  he  at  least  is  not  implicated  in  that  transaction, 
though  it  must  be  conceded  that  he  joined  in  the  drafts  given 
for  Heathorn's  commission,  (fcc,  as  ship's  husband. 

But  it  is  submitted  that  the  bill  should  be  dismissed  against 
all  these  defendants,  with  costs.  We  do  not  dispute  that,  ac- 
cording to  modern  decisions,  a  bill  may  be  sustained  by  some 
of  the  partners  against  others,  though  praying  neither  a  general 
account  nor  a  dissolution,  and  confined  to  one  transaction. 
But  it  is  a  different  thing  to  say  that  you  may  make  parties  to  that 
suit  persons  who  have  not  themselves  conunitted  a  breach  of 
trust,  but  whose  only  fault  is,  that  by  negleet  or  error  they  have 
permitted  a  co-director,  or  one  of  the  managing  partners,  to 
possess  himself  of  part  of  the  partnership  property,  and  to 
acquire  over  that  property  the  sole  control.  To  permit 
[•336]  ♦this  would  be  to  carry  the  doctrine  of  partnership  liabil- 
ity much  farther  than  either  Lord  Eldon  or  Lord  Co/- 

(fl)9B&C.78.  (*;  3  Sim.  153.  (e)3B6av.78 
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lenkam  lias  done.  The  same  observation  will  apply  to  any 
sums  which  ihe  defendants,  on  the  ground  of  usage,  may  have 
erroneously  allowed  to  their  co-director.  Yet  here  the  bill  seeks 
to  charge  ibe  defendants  generally  for  the  misconduct  of  ohb. 
[The  Vice-chancellor. — Suppose,  for  the  sake  of  argnnient,  the 
legal  right  in  these  vessels  now  to  be  vested  in  Heaihorn  ;  and 
suppose,  what  is  improbable  but  possible,  that  Heaihorn  should 
Income  bankrupt;  who  would  be  liable?]  Not  these  defend- 
ants, unless  the  court  should  go  the  length  of  holding,  thai,  in 
an  ordinary  partnership  case  tike  this,  you  are  at  liberty  to 
apply  tbe  doctrine  which  is  applied  as  between  trustee  and 
cestui  que  /nw/,  and  to  treat  these  defendants  not  merely  as  ■ 
partners  with  the  plaintiffs,  but  as  a  trustee  for  them,  Such  a 
result  was  never  contemplated  by  the  parties,  for  tbe  defejid- 
anis  had  a  right  under  the  settlement,  though  ihey  have  not 
availed  themselves  of  it,  to  apply  for  leller!?-pateni  under  the 
Stat,  1  Vict.  c.  73,  for  Ihe  purpose  of  limiting  their  responsibility. 
Supposing,  however,  that  these  defendants  are  liable  in  respect 
of  the  commission,  they  are  surely  not  accountable  for  the  dis- 
count which  Heathom,  it  be  has  received  it,  has  received  wiih- 
out  their  knowledge. 

Lastly — There  was  no  breach  of  trust  in  permitting  th«  re- 
gistralioQ  to  be  made  in  Heathorn's  sole  name.  No  registration, 
consistently  with  law,  could  have  been  made  in  the  names  of 
trustees.  Ifis  not  possible  to  register  vessels  for  a  company 
like  Ihia,  because  no  foreigners  can  have  any  inleresl,  direct  or 
indirect,  in  vessels  which  are  registered,  and  enjoy  the  priv- 
ileges of  British  vessels :  slat.  3  &  4  Will.  4,  c.  55,  sects.  13,  33. 

^Ir.  Russell  and  Mr.  Adams,  for  the  defendant  Farmer. 

"The  VrcE^HANCELLOH.— Serious  difficuhieshave  ['337] 
been  suggested  with  regard  to  these  vessels  by  Mr. 
Cooper,  on  the  ground  that  the  clause  in  the  last  ship  registra- 
tion act,  which  authorizes  the  particular  mode  of  registering 
vessels  belonging  to  joint-stock  companies  does  not  apply  to  the 
case  of  foreigners,  and  therefore  that  a  ship  owned  wholly  or  in 
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part,  directly  or  indirectly,  by  '^  foreigners,"  is  not  within  the 
influence  of  that  clause,  and  cannot  be  registered  at  all.  If  that 
view  of  the  law  is  accurate,  which  perhaps  it  is,  there  certainly 
were  great  difficulties  in  the  way  of  registering  these  vessels. 
Whether  they  ought  to  have  been  registered  at  all — whether 
any  act  ought  to  have  been  done  with  a  view  of  acquiring  or 
retaining  for  them  the  privileges  of  British  built  ships  may  be  a 
question  ;  but  as  between  the  parties  to  this  record,  undoubtedly 
the  Company  were  entitled  to  the  benefit  of  them  in  the  most 
efiectual  manner,  and  no  man  can  consider  that  the  most  effect- 
ual mode  of  securing  the  interests  of  the  Company  was  adopted. 
•Either  the  matter  should  have  been  treated  at  once  and  openly 
with  regard  to  the  public  as  a  purchase  by  foreigners  or  in  which 
foreigners  were  interested,  or  if  the  enjoyment  with  British 
privileges  in  respect  of  these  ships  was  to  be  maintained  or 
attempted,  then,  as  between  the  Company  and  those  who  man- 
aged its  afiairs,  the  Company  should  have  been  placed  in  as 
secure  a  position  as  could  be,  that  is,  a  certain  number  of  re- 
spectable persons  should  have  been  selected,  and  there  should 
have  been  some  collateral  writing  of  more  or  less  avail,  declaring 
the  real  nature  of  the  transaction.  The  title,  it  is  obvioos, 
would  then  have  been,  if  not  completely  secure,  much  more 
secure  than  by  a  registration  in  the  name  of  a  single  person, 
exposed  to  all  the  obvious  risks  notorious  to  all  persons  having 
any  experience  in  such  matters.    Though,  therefore,  I  believe 

that  there  was  an  absence  of  all  ill  intention  on  the  sub- 
[*338]     ject,  no  man  can  doubt  that  *there  was,  as  Mr.  Russdl 

has  expressed  it,  gross  imprudence.  Considering  the 
peculiar  nature  of  the  case,  the  facts  that  have  occurred,  and 
the  frequent  employment  of  the  vessels  in  foreign  seas,  I  cer- 
tainly am  not  prepared  to  say,  nor,  indeed,  are  there  materials 
in  point  of  fact  before  the  Court  to  enable  me  to  say  how  the 
title  is  vested. 

But  Mr.  Heathorn  has,  with  great  propriety,  undertaken  by 
his  counsel  to  do  all  acts,  if  any,  which  may  be  necessary  <m 
his  part,  to  give  the  Company  a  complete  title  to  these  vessdai. 
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Slid  place  them  in  some  proper  manner  under  the  power  and 
control  of  the  directors,  which  as  between  at  least  the  parties  to 
this  record  they  certainly  ought  to  be.  The  Court  must  have 
further  information  on  this  subject.  I  do  not  at  this  moment  know 
whether  damage  may  not  have  been  sustained  by  the  Company 
ill  consequence  of  the  stale  of  the  English  registration,  I  can- 
not at  this  moment  be  sure  that  damage  may  not  hereafter  be 
sustained  by  the  Company  in  consequence  of  this  position  of 
the  title.  It  may  become  an  important  question  whether  the 
directors,  or  any  of  them,  may  or  may  not  be  liable  to  make 
good  any  damage  thus  occasioned.  I  cannot,  at  present,  there- 
fore, part  with  this  portion  of  the  case.  There  must  be  enqui- 
ries directed  upon  it,  and  as  all  parlies  in  this  respect  intended 
nothing  probably  but  what  was  right,  and  as  the  conduct  of 
the  trustees,  or  some  of  them,  has  created  the  difficulty,  I  shall 
reserve  the  costs  of  this  part  of  die  suit.  [His  Honor  then  di- 
rected enquiries  for  the  purpose  of  ascertaining  in  whom,  fur 
whose  use,  and  in  what  manner  the  title  of  the  vessels  was 
vested  ai  the  time  of  the  decree,  and  whether  as  to  title  they 
were  within  the  control  of  the  Company,  and  whether  any 
thing  and  what  ought  to  be  done  to  vest  that  control  in  them ; 
and  when  first  the  defendants  had  notice  of  the  registration  in 
Healhom's  sole  name  ;  and  whether  the  Company  had 
sustained  any  'and  what  damage  from  such  resgistra-  ['339] 
tion  :  with  liberty  to  state  special  circumstances,  and 
with  a  reservation  of  all  the  costs  as  to  this  part  of  the  suit.] 

Ti>e  next  question  is  with  regard  to  the  ship  Nourmahal,  and 
it  is  perhaps  to  be  regretted  that  this  part  of  the  case  has  been 
brought  before  a  court  of  justice,  and  not  arranged  out  of  Court. 
The  parties  however  had  a  right  to  bring  the  matter  here  on 
either  side.  It  appears  that  this  vessel  was  bought  for  a  sum  of 
£1340,  by  Mr.  Heathom,  and  was  transferred  into  his  name, 
and  he  became  the  registered  owner.  It  appears  that  subse- 
quently a  vessel  of  her  description  being  required  by  the  direct- 
on,  Mr.  Heatborn,  who  had  been  before  employed  by  the  dtrect- 
ora  for  the  purpose  of  purchasing  ships,  was  asked  to  look  out 
Vot.  L  41 
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for  such  a  vessel.  He  reported  to  the  directors  that  he  had 
agreed  to  buy  the  ship  Nourmahal  for  a  sum  of  £1600.  This 
report  is  adopted  A  cheque  of  £400,  by  way  of  deposit  is 
given  him,  contemporaneously  with  the  report  and  its  adoption ; 
and  within  a  weelc,  or  less  than  a  week  afterwards,  the  remain- 
ing £1100  of  the  £1500  is  paid ;  another  singular  circumstance 
of  the  case  being,  that  notoriously,  in  the  City  of  LoDdoo,  be- 
fore this  day,  (and  some  at  least  of  the  directors  were  men  of 
business,  though  it  is  very  possible  that  Colonel  Yachell  aod 
Colonel  Nelthorpe  never  came  into  the  City,  except  to  attend  the 
board,)  this  vesssel  had  been  publicly  advertised  in  the  usual 
place  for  such  advertisements  as  the  vessel  of  Mr.  Heathom 
himself.  This  fact  also  a{^ears,  that,  as  on  a  purchase  for 
the  sum  of  £1500  from  a  stranger,  (at  least  I  must  suppose  so,) 
Mr.  Heathorn  is  actually  paid  £15,  as  a  commission  of  £1  per 
cent,  on  the  £1500 ;  he  is  also  allowed  the  two  guineas  earnest, 
which,  according  to  the  usual  course  of  trade,  is  paid  to  the 
broker  on  such  occasions ;  and  what  perhaps  is  still  moie  ex- 
traordinary, he  claims  and  is  allowed  the  costs  of  the  bill  of 
sale  ;  the  only  bill  of  sale  which  took  place  being  the 
[•340]  bill  of  sale  from  the  *former  owner,  which  vested  the 
property  in  himself  previously  to  the  proposal  to  him 
that  he  should  buy  a  vessel  of  this  description.[2} 

Under  these  circumstances,  is  it  possible  for  me,  whatever 
may  have  been  the  secret  intentions  of  Mr.  Heathom's  mind 
when  he  bought  this  vessel — ^is  it  possible  for  a  Judge  in  a  Court 
of  equity  to  hear  him  say  that  he  bought  it  otherwise  than  as 
agent  ?    I  find  it  utterly  impossible  to  do  so ;    his  own  mode 


[2]  "  It  is  a  fundamental  role,  applicable  to  both  aales  and  purcbaseB,  that  an  afeat 
employed  to  eell  cannot  make  himaelf  the  porchaser ;  nor  if  employed  to  pmdnnt 
can  he  be  himeelf  the  eeller.  The  expediency  and  justice  of  th»  rule  are  too  obnoa 
to  require  explanation.  For,  with  whatever  fairnesB  he  may  deal  between  himself  and 
hb  employer,  yet  he  is  no  longer  that  which  his  serrice  requires,  and  his  priucipa] 
enppoeee  and  retains  him  to  be,— he  acts  not  as  an  agent,  but  as  an  umpire.**  Pal. 
P^.  Sl  Ag.  (Ed.  by  Dunl )  33,  and  notes.  Ibid.,  where  a  number  of  cases  on  the  snlfscl 
are  referred  to.    Brookman  v.  RotJUehildt  3  Sim.  153,  SU. 
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of  proceeding  has,  in  my  opinion,  iudelthly  and  inexlricably 
fixed  him  with  ihe  character  of  agent  from  the  begining  of  that 
trensaction.     The  declaration,  therefore,  in  that  respect,  must 
be  tliat  ihe  defendant  Heathom,  ought  to  be  considered  as  hav- 
ing purchased  the  ship  Nourmahal  for  £1340,  as  the  agent  and 
on  }>ehftlf  of  the  directors.     Enquire  what  sura  or  sums  in  res- 
pect of  the  ship  on  that  footing,  as  welt  for  the  purchase  as  in 
respect  of  expenses^roperly  incurred,  and  proper  repairs,  if  any, 
properly  done,  was  or  were  due  to  the  defendant  Heatliom  on 
the  21st  September,  1838.     And  if  the  amount  shall  appear  lo 
have  been  less  than  the  total  money  received  by  him  from  the 
directors  in  respect  of  the  transaciion,  declare  him  liable  for  the 
difference,  with  interest  on  such  difference,  at  the  rate  of  £5 
per  cent,  per  annum  from  the  time  when  he  received  the  same. 
And  declare  the  defendant  Heathorn  liable  to  so  much  of  the 
costs  of  Ihe  suit  as  relates  to  Ihe  ship  Nourmahal,  without  pre- 
judice to  the  question  whether  the  othpr  defendants,  or  any, 
and  which  of  them  aught  to  be  made  also  liable  to  those  costs. 
The  next  point  relates  to  the  commissions  and  the  discoimts. 
It  may  be  right,  and  probably  is  fair,  to  assume,  for  the  purpose 
of  the  argument,  that  all  these  charges  and  allowances  to  Mr. 
Heathom  were  such  as  would  have  been  according  to  usage, 
and  proper  in  the  case  of  a  stranger.     His  position,  however, 
■was  very  different.     He  was  one  of  six  directors  of  this 
Company,  to  whom  exclusively  the  'entire  management     [*341] 
of  its  affairs  was  entrusted.     I  sayexclusively,  because, 
BLS  is  obviously  necessary  in  companies  of  this  description,  the 
shareholders  in  general  were  prohibited  from  interfering.     These 
six  directors,  being  so  enlnisted,  receive  among  them,  from  the 
funds  of  the  Company,  as  a  remuneration  for  their  trouble  in 
being  the  exclusively  acting  partners  in  this  concern,  a  sum  of 
no  less  than  £650  per  annum,  capable,  as  I  read  the  deed,  of 
increase,  but  not  liable  to  diminution  ;  this  sum  they  are  lo  di- 
vide between  themselves  as  they  think  fit. 

Now^,  i'  is  obvious  thai  persons  so  circumstanced  were  under 
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an  obligation  to  the  shareholders  at  large  to  use  their  best  ex- 
ertions in  all  matters  which  related  to  the  affairs  of  the  Com- 
pany for  the  welSeire  of  the  concern  thus  entrusted,  not  gntui- 
tously,  to  their  chaise. 

I  apprehend  that,  without  any  special  provision  for  the  pur- 
pose, it  was  by  law  an  implied  and  inherent  term  in  the  engage- 
ment, that  they  should  not  make  any  other  profit  to  themselves 
of  that  trust  or  employment,  and  should  not  acquire  to  diem- 
selves,  while  they  remained  directors,  an  interest  adverse  to 
their  duty. 

The  main  or  only  business  of  this  Company  consisted  in 
acquiring,  managing,  and  working  steam-vessels.     It  may  have 
been  that  a  ship's  husband  was  necessary.    It  is  the  defend- 
ants' case,  or  the  case  at  least  of  Mr.  Heathom,  that  a  ship's 
husband  was  necessary.    This   is  denied  on  the  part  of  the 
plaintiffs,  who  say  that  the  directors  might  very  well  have  per- 
formed such  duty  as  the  management  of  the  vessels  required 
without  the  interposition  of  a  ship's  husband.    On  th«it  I  give 
no  opinion ;  but  if  a  ship's  husband  was  necessary,  it  is  obvious 
he  would  become  the  responsible  servant  of  the  directors,  in  an 
onerous  office — that  he  would  become  an  accounting  party  to 
them,  and  that  his  conduct,  as  well  as  his  accounts,  however 
respectable  he  might  be,  would  require  a  constant  and  vigil- 
ant superintendence  and  control.    That  constant  and 
[•342]    *vigilant  superintendence  and  control  one  and  all  of  the 
directors  had,  for  value,  contracted  to  give ;  and  what 
is  done?    One  of  these  very  directors  becomes  himself  the 
person  whose  conduct  and  accounts  it  is  his  duty  to  superin- 
tend, to  check,  and  to  watch  :  at  once,  therefore,  to  put  the  case 
at  the  very  lowest,  and  in  a  manner  most  favouiBble  to  Mr. 
Heathom,  paraljrzinghim  as  a  director  in  this  respect,  and  leav- 
ing the  Company,  as  far  as  these  important  matters  were  con- 
cerned, under  the  protection  of  but  five,  while  they  believed 
themselves  to  be  under  the  protection  of  six.    But  it  does  not 
rest  there.    The  five  remaining  directors  were  placed  in  the  dif- 
ficult and  invidious  position  of  having  to  check  and  control  the 
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accounts  of  one  of  llieir  own  body,  with  whom  they  were  as- 
socialcd  on  equal  terms,  in  ihe  management  of  every  other 
part  of  the  affairs  of  the  concern.  It  has  been,  nevertheless, 
with  an  appearance  of  seriousness,  treated  as  an  arguable  ques- 
tion, whether  I  can  allow  this  gentleman  to  receive  profits. 
however  reasonable  in  amount,  if  they  had  been  claimed  by 
another  person,  which  he  has  made  by  lliis  employment,  in 
which  he  ought  never  to  have  embarked. 

If  the  Court  were  to  do  so,  if  the  Court  were  to  allow  to  a  per- 
son so  circumstanced  that  which  might  fairly  be  allowed  to  a 
stranger,  it  would  obviously  afford  Ihe  strongest  encouragement 
to  a  departure  from  what  is  Ihe  right  and  regular  course,  in 
every  similar  establishment.  A  party  would  take  a  situation 
of  this  nature  with  the  certainly  of  having  a  fair  remuneration, 
and  with  the  probable  advantage  of  retaining  what  was  unfair. 
it  is  mainly  this  danger,  the  danger  of  the  commission  of  fraud 
in  a  manner  and  under  circumstances  which,  in  the  great  ma- 
jority of  instances,  must  preclude  detection,  that  in  the  case  of 
trustees  and  all  parties  whose  character  and  responsibilities  are 
similar,  (for  there  is  no  magic  in  the  word,)  induces  the 
Court  (not  only  for  the  sake  of  justice  'in  the  individual  ['343] 
case,  but  for  the  protection  of  the  public  generally,  and 
wiih  a  view  to  assert  and  vindicate  the  obligation  of  plain  and 
direct  dealing  between  man  and  man  in  ail  cases,  but  especially 
in  ihosc  where  one  man  is  trusted  by  another)  to  adhere  strictly 
(o  (he  rule-,  that  no  profit  of  any  description  shall  be  made  by  a 
person  so  circumstanced — saying,  to  the  person  complaining 
that  he  has  thus  employed  his  lime  and  skill  without  r 
alioD,  that  he  has  elected  so  to  treat  the  matter ;  that  he  has  had 
his  reward,  for  he  has  had  the  possibility,  nay,  Ihe  probability 
of  relaiuing  to  him.self  that  which  he  never  ought  to  have  re- 
tained: that  he  has  been  willing  lo  run  the  risk,  and  cannot 
complain  if  he  happens  to  lose  the  stake.  It  is  on  this  principle 
thai  Lord  Eldon  proceeded  in  the  case  so  familiar  to  us  all  of 
purchases  by  trustees.  It  is  only  an  instance  of  the  application 
of  the  rule,  not  the  rule  itself.     In  those  cases  Lord  Eldon  said 
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— (I  allude  particularly  to  Ex  parte  Laceyffi)  which  oocorred 
soon  after  Lord  Eldon  first  received  the  great  seal) — "  The  rule 
is  founded  on  this,  that,  though  you  may  see  in  a  particular 
case  that  he  has  not  made  advantage,  it  is  utterly  impossible  to 
examine  upon  satisfactory  evidence  in  the  power  of  the  Court, 
by  which  I  mean,  in  the  power  of  the  parties  in  ninety-nine 
cases  out  of  a  hundred,  whether  he  has  made  advantage  or 
not.''  If,  in  the  present  case,  Mr.  Heathom  had  openly  and 
directly  brought  forward  the  matter  before  the  body  of  share- 
holders generally,  I  consider  it  possible,  if  not  probable,  that  he 
would  have  been  allowed  to  receive,  and  would  now  have 
been  entitled  to  retain,  all  the  sums  in  question  paid  for  com- 
mission. He  has  not  elected  to  take  that  open  and  straightfor- 
ward course ;  he  has  chosen  that  the  matter  should  be  undis- 
closed, and  he  must  abide  the  inevitable  result. 

I  declare,  therefore,  that  the  defendant  Heathom  was 
[*^4]  *not  entitled  to  the  commission  which  was  allowed  to 
him  by  the  board  of  directors  as  ship's  husband  or  other- 
wise. Take  an  account  of  what  he  has  received  in  respect  of 
it,  and  calculate  interest  thereon  at  £5  per  cent,  per  annum. 
Declare  that  the  defendant  Heathom  is  liable  to  so  much  of 
the  costs  of  the  suit  as  relates  to  the  commission,  without  pre- 
judice to  the  question  whether  the  other  defendants,  or  any  and 
which  of  them,  are  or  are  not  liable.  Enquire  whether  such 
commission,  or  any  and  what  part  or  parts  thereof  was  or  were 
allowed  to  be  paid  to  the  defendant  Heathom  with  the  consent 
or  privity  of  the  other  defendants,  or  any,  or  either,  and  which 
of  them. 

What  I  have  said  with  respect  to  the  commission  of  course 
applies  in  principle  to  the  discounts.  I  am  not  sure  that  it  does 
not  apply  in  a  stronger  manner.  I  cannot  conceive  any  course 
of  dealing  more  unsustainable  than  Mr.  Heathom,  in  his  situa- 
tion, obtaining  the  benefit  of  discounts  from  the  tradesmen,  and 
charging  the  directors  (of  whom  he  was  one)  the  full  amount, 

<«)  6  Vee.  627. 
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representiog  a  sum  as  paid  which  was  never  in  fact  paid.     It  is 
impossible  to  maintain  such  a  transaction. 

I  caimot,  however,  see  my  way  now  to  do  complete  justice  in 
that  respect,  because,  in  addition  to  knowing  exactly  what  dis- 
counts were  allowed  and  not  acconnled  for  I  must  know  what  was 
the  state  of  his  funds  as  between  him  and  the  directors  at  (be 
time ;  and  I  must  know  what  was  the  state  of  the  funds  of  the 
Company,  with  a  view  to  the  facilities  which  those  funds,  if  pro- 
perly employed,  might  have  afforded  towards  paying  tradesmen 
ready  money.  Therefore,  lei  the  Master  enquire  what  discounts 
or  allowances  have  been  from  time  to  time  received  by  or  made 
to  the  defendant  Heathorn  in  the  character  of  a  ship's  husband 
or  agent,  whether  in  respect  of  goods  or  otherwise,  for  the  ships 
respectively,  or  any  of  them,  of  which  the  Company  has  not 
had  the  full  benefit ;  and  let  him  state  the  dates  and 
amounts  of  the  same ;  and  state,  at  the  request  of  "either  [*345] 
party  any  circumstances  specially  with  regard  to  the 
state  of  the  funds  or  cash  account  between  Mr,  Heathom  and 
the  directors,  and  the  cash  balances  for  the  time  being  of  the 
Company,  at  the  respective  times  of  such  discounts  or  allow- 
ances, or  any  of  them.  Reserve  the  question  of  costs  as  far  as 
relates  to  the  discounts. 


Do  WELL  V.  Dew. 

1849:  March  Tth,  SiK. 

F«iM  conrt  beiiiK  entitled  nndsr  her  muriagv  Mltlemeut  to  an  intercat  is  th« 
aaUled  Unda  for  heriepante  dm  far  Ue,  inth  a  power  ot  leaaiug  far  aoy  tenn  not 
aimnlint  twenty^one  yean  m  pcieeaaion,  leued  |>art  of  (he  luid*  for  fenrteea 
7«an  to  D  ,  and  abont  a  year  and  a  half  befcira  the  eipiretioa  of  thai  Isaae,  lipied 
•■d  detirered  to  D.  a  vritleu  nudcrtakiDK,  by  which  ihe  enjcagHl,  upon  the  eiirira- 
tieaofthaciiMioglBlH,  In  grant  to  D.  a  new  loaie,  upon  the  aametanna  and  fof 
Um  ame  period  aa  bafon.  The  Iraae  aipred,  and  D.  coatiniied  in  poMcaaiim 
irithool  Ukinf  a  sew  lean,  bat  doing  acli  on  the  premiaa  which  were  iMj 
•  written  ondeitaking.     AAerwardo  fenM  corert  died : — HM,  firal. 
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Uiat  the  giThig  the  written  nndertaking  was  under  the  drenmalaiieee,  i  tefid  ei- 
ecntiou  of  the  power ;  and,  aeoondly,  that  the  tnnnctmi  between  the  peitiei 
amounted  to  an  agieement,  which  waa  in  part  peifonned  by  the  oantmoanoe  of 
the  powewion  of  the  tenant  after  the  ezpiratkm  of  the  lease,  and  wai  tbenfora 
capable  of  being  enforced  in  a  Court  of  equity. 

In  order  to  establiah  the  validity  of  an  agreement  in  a  Court  of  equity,  it  ii  not 
necewary  to  ahow  that  it  was  binding  on  both  purtiesat  the  time  of  its  beiqgafBed; 
it  m  rafficient  if  an  agreement  signed  by  one  party  be  afterwanh  accepted  and 
acted  on  by  the  other. 

Although  a  lesaor  has  power  to  lease  in  posswion  only,  and  not  in  revenioo,  yet  an 
agreement  entered  into  between  lesK>r  and  leesee,  a  short  period  befon  the  ezpixatioa 
of  an  existing  lease,  for  a  renewal  of  the  lease  upon  the  same  tenns  as  before,  ■ 
reasonable,  and  may  be  enforced  in  equity,  as  between  the  agreeing  partiei;  pie> 
▼ided  the  effect  of  the  agreement  is,  that  the  rent  and  covenants  in  the  renewed 
lease  are  conformable  with  the  terms  of  the  power. 

The  assignee  of  a  contract  to  grant  a  lease  (there  being  no  covenant  not  to  aaign,  or 
the  breach  of  such  covenant  being  waived,)  may  sustain  a  bill  in  equity  agatait  tin 
lessor  for  specific  performance  of  the  contract,  provided  he  guarantee  to  the  leaor 
the  responsibility  of  the  asngnor. 

Action  directed  to  be  brought  with  a  view  of  ascertaining  whether  a  rent  agreed  to 
be  paid  at  a  future  period  was,  conformably  with  the  terms  of  a  settlement,  tlie 
best  rent  that  could  be  gotten  for  the  property,  and  whether  certain  drcnmilanoee 
amounted  to  a  waiver  of  the  breach  of  a  covenant  not  to  aadgn. 

Bt  indentures  of  settlement,  dated  the  23rd  and  24th  July, 
1819,  and  made  previously  to  the  marriage  of  Thomas  Tyring- 
ham  Bernard  and  Sophia  Charlotte,  his  wife,  certain  freehold 
estates,  including  the  Clifford  Court  Farm,  all  of  which  were  the 
property  of  Mrs.  Bernard,  were  conveyed  to  the  use  of  tnislees, 
for  the  separate  use  of  Mrs.  Bernard  for  her  life,  with  remainder 
to  trustees  for  a  term  of  150  years,  with  remainder  to  the 

use  of  Mr.  Bernard  for  his  life,  with  remainder  to 
[•346]    trustees  to  *preserve,  &c.,  with  remainder  to  trustees  for 

the  term  of  700  years,  with  remainder  to  the  first  son  <rf 
th6  marriage  in  tail  male,  with  divers  remainders  over.  The 
trusts  of  the  terms  were  for  raising  maintenance  and  portians 
for  younger  children.  The  settlement  contained  a  proviso  that 
it  should  be  lawful  for  the  said  Sophia  Charlotte,  during  her 
life,  and  after  her  decease  for  the  said  Thomas  Tyringham 
Bernard  during  his  life,  and  after  the  decease  of  the  survivor  of 
them,  for  the  person  or  persons  who  under  or  by  virtue  of  the 
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IJmilattons  Uiereinbcforfi  contained  should  for  the  time  being  be 
entitled  to  the  first  estate  of  freehold  or  inheritance  in  the  said 
hereditaments,  in  case  such  persons  should  be  of  full  age,  but  if 
not,  then  for  the  guardian  or  guardians  of  such  persons,  to 
demise  or  lease  all  or  any  part  or  parts  of  the  hcTeditaments 
expressed  to  be  thereby  granted  and  released,  with  the  appurte- 
nance^:,  for  any  term  of  years' uot  exceeding  21  years  in  posses- 
sion, but  not  reversion,  remainder,  or  expectancy,  or  by  way  of 
future  interest,  and  so  that  upon  every  such  lease  there  should 
be  reserved  and  made  payable  ihe  best  and  most  improved  year- 
ly rent  that  could  be  reasonably  had  for  the  same,  without 
taking  any  sum  of  money  or  other  thing  by  way  of  fine,  pre- 
mium, or  foregift  for  the  making  thereof,  and  so  thai  in  every 
juch  lease  there  shonld  be  contained  a  condition  of  re-entry  on 
th*"  non-payment  of  the  rent  to  be  thereby  reserved  by  the  apace 
of  21  days  next  after  the  same  should  become  due  and  payable, 
niid  so  that  the  lessee  to  whom  such  lease  should  be  made  should 
seal  and  deliver  a  counterpart  of  such  lease,  and  so  that  no  lessee 
should  be  authorized  to  commit  waste  or  exempted  from  punish- 
ment for  committing  waste. 

The  marriage  took  effect,  and  there  were  children  of  the  mar- 
riage ;  David  William  Bernard  being  the  eldest  son. 

By  an  indenture  dated  the  8th  February,  1823,  and  made 
between  Sophia  Cliariotte  Bernard  of  the  first  part, 
•Thomas  Tyringham  Bernard  of  the  second  part,  and  ['347] 
William  Dowell  of  the  third  part,  it  was  witnessed, 
that,  in  consideration  of  the  rcnta  thereinafter  reserved,  and  the 
covenants  thereinafter  contained  on  the  part  of  the  lessee,  So- 
phia Charlotte  Bernard,  by  virtue  and  in  exercise  of  the  power 
given  to  her  for  that  purpose  by  the  indenture  of  the  24th  July, 
1819,  and  of  all  other  powers,  &:c,,  and  with  Ihe  privity  and 
■ipprobalion  of  Thomas  Tyringham  Bernard,  did  demise,  lease, 
and  let,  and  the  said  Thomas  Tyringham  Bernard  did  let  and 
confirm  to  Ihe  said  William  Dowell,  his  executors,  and  admin- 
isiralors,  all  that,  Ac.,  [describing  the  Clifford  Court  Farm,]  to 
'<old  the  same,  with  the  appurtenances,  unto  the  said  William 
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Dowell,  his  executors  and  administrators  for  the  term  of  fourteen 
years,  to  be  computed  from  the  2nd  February  then  instant,  at 
the  yearly  rent  of  £525,  deducting  land-tax  and  a  chief-ie&t 
of  £15  per  annum;  provided  altrays,  that  if  the  rent  should 
be  unpaid  for  the  space  of  21  days,  or  if  the  said  WiHiam 
Dowell,  his  executors,  administrators,  or  assigns,  should  at  any 
time  or  times  during  the  continuance  of  the  said  demise,  as^gn, 
transfer,  set  over,  underlet,  or  otherwise  part  with  the  said  in- 
denture, or  the  premises  thereby  demised,  or  any  part  thereof 
except  certain  cottages  with  their  appurtenances,  to  any  poison 
or  persons  whomsoever,  without  the  special  license  and  consent 
of  the  person  or  persons  for  the  time  being  entitled  to  the  next 
and  immediate  reversion  or  remainder  in  the  demised  premises 
first  had  and  obtained  in  writing  imder  hand  and  seal,  or  if  the 
said  William  Dowell,  his  executors,  or  administrators,  ocnpiers 
of  the  said  demised  premises,  or  any  part  thereof,  except  the 
said  cottages,  should  at  any  time,  during  the  continuance  of  the 
said  demise,  commit  any  act  or  acts  of  bankruptcy  wheiem  a 
valid  commission  or  commissions  of  bankrupt  should  be  sued 
and  prosecuted,  or  if  the  then  present  lease  or  the  tenants  term 

and  interest  in  the  said  demised  premises  or  any  psrt 
[*348]    thereof  should  be  taken  or  *seized  imder  or  by  virtue 

of  any  execution,  or  warrant,  or  process  in  the  nature 
thereof,  or  should  otherwise  become  legally  assignable  or  saleable, 
without  such  consent  as  aforesaid,  or  if  the  said  WiUiam  Dowell, 
his  executors,  administrators,  or  assigns,  should  not  in  aU  things 
well  and  truly  observe,  perform,  fulfil,  and  keep  aH  and  every 
the  covenants,  conditions,  stipulations,  and  agreements,  therein 
expressed  and  contained  on  the  lessee's  part  to  be  observed,  po- 
formed,  fulfilled,  and  kept,  then  or  in  any  or  either  of  the  said 
cases,  and  at  any  time  thereafter  it  should  be  lawful  for  the  per- 
son or  persons  for  the  time  being  entitled  to  such  next  and  im- 
mediate reversion  and  remainder  as  aforesaid,  into  and  upon  the 
said  demised  premises  or  in  any  part  thereof,  in  the  name  of  the 
whole,  wholly  to  re-enter,  &c.  in  forfeiture  of  the  lease.    The 
lease  then  contained  covenants  by  the  lessee  for  payxoent  of 
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rent  and  taxes,  for  the  cultivation  of  the  lands  according  to  the 
custom  of  the  country,  and  for  keeping  the  {Nremises  in  repair. 
William  Dowell  executed  a  counterpart  of  this  lease,  and  en- 
tered into  the  occupation  of  the  premises.  He  died  on  the  16th 
March,  1832,  having  made  his  will  dated  the  26th  July,  1826, 
whereby  he  bequeathed  all  his  farms  and  effects  to  his  son  John 
Dowell,  whom  he  appointed  sole  executor  of  his  will.  John 
Dowell  proved  the  will,  and  entered  into  possession  and  occu- 
pation of  the  premises. 

In  1832  Mr.  Bernard  who  was  a  partner  in  the  house  of 
Duckett,  Morland  &  Co.,  became  bankrupt  with  his  co-part- 
ners. 

In  1836  John  Dowell,  in  contemplation  of  his  lease  expiring, 
and  with  the  intention,  as  stated  by  Mr.  Bernard,  who  was  ex- 
amined as  a  witness  for  the  plaintiff,  of  la3ring  down  part  of 
the  farm  in  grass,  applied  to  Mr.  and  Mrs.  Bernard  for  a  renew- 
al of  the  lease ;  upon  which  he  received  the  following  under- 
taking in  writing,  signed  by  Mr.  and  Mrs.  Bemard,  and  dated 
the  27th  July,  1836,  "  Mr.  John  Dowell,  as  you  have 
expressed  a  wish  to  continue  in  the  occupation  *of  our  [*349] 
farm  at  Clifford  Court,  we  will  undertake  to  grant  you 
a  lease  on  the  same  terms  as  the  last,  for  a  period  of  14  years, 
irhen  the  present  lease  expires ;  and  we  hope  you  may  live 
long  enough  to  renew  it  at  a  future  period." 

No  new  lease  was  executed  in  pursuance  of  this  memoran- 
dam,  but  John  Dowell  continued  in  occupation  of  the  premises 
beyond  the  expiration  of  the  original  lease,  which  took  place  on 
the  2nd  February,  1837,  and  the  death  of  Mrs.  Bemard,  which 
took  place  on  the  16th  May,  1837,  until  he  relinquished  such 
occupation  in  favour  of  his  brother,  the  plaintiff,  in  July,  1837. 
In  July,  1838,  the  assignees  under  Mr.  Bernard's  bankruptcy 
caused  the  life-interest  of  the  bankrupt  in  the  estates  comprised 
in  the  settlement  of  July,  1819,  to  be  put  up  to  auction,  when 
the   defendant  Dew  was  declared  the  purchaser.    This  pur- 
chase ^was  com|deted  by  conveyance  in  May,  1839.    In  the  par- 
Cieiilars  and  conditions  of  sale  which  were  circulated  on  the 
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occasion  of  the  auction,  the  farm  occupied  by  the  plaintiff  was 
described  as  being  in  his  occupation  under  the  agreement  for  a 
lease  of  14  years  from  the  2nd  February,  1837,  at  a  rent  of 
£626  per  annum,  from  which  land-tax  was  to  be  deducted) 
and  subject,  amongst  other  annual  outgoings,  to  a  chief  lent  of 
*16. 

In  June,  1839,  the  defendant  Dew  served  the  plaintiff  with 
notice  to  quit  the  farm.    This  the  latter  refused  to  do,  on  the 
ground  of  having  a  good  equitable  title  to  the  premises  under 
the  memorandum  of  the  27lh  July,  1836,  which  had  been  given 
to  his  brother.    He  however,  in  order  to  strengthen  his  title, 
took  a  release  from  his  brother,  dated  the  29th  August,  1839,  of 
all  his  brother's  interest  in  the  fau-m  under  or  by  virtue  of  that 
memorandum.     And  he  ultimately  filed  the  present  bill,  to 
which  David  William  Bernard  was  made  a  party  defendant, 
praying  a  declaration  that  the  plaintiff  was  entitled  to 
[*360]    *occupy  the  premises  for  the  term  of  14  years  from  fte 
2nd  February,  1837,  upon  the  terms  contained  in  the 
lease,  for  the  specific  performance  of  the  agreement  of  July, 
1836,  and  for  a  perpetual  injunction  to  restrain  proceedings  at 
law  to  recover  the  premises  from  the  plaintiflf. 

The  defendant  Dew,  by  his  answer,  insisted  principally  on 
the  following  points : — First,  that  the  undertaking  of  the  27th 
July,  1836,  did  not  amount  to  a  contract,  as  the  same  was 
merely  voluntary ;  but  that,  even  if  it  had  been  ma<fe  for  valu- 
able consideration,  it  would  have  been  inoperative,  except  as  to 
the  separate  estate  of  Mrs.  Bernard  during  the  joint  lives  of 
herself  and  her  husband ;  she  being  a  married  woman,  and  her 
husband  having  become  bankrupt.    Secondly,  that  the  transfet 
of  John  DowelPs  interest,  and  the  delivery  of  the  possession  of 
the  premises  by  him  to  the  plaintifi",  was  made  without  the 
consent  in  writing,  or  otherwise,  of  the  assignees  of  Bernard, 
and  without  any  subsequent  confirmation  on  their  part ;  and 
that  if  such  assignees  had  been  under  any  obligation  to  grant 
a  lease  to  John  Dowell  upon  the  terms  mentioned  in  the  imder- 
taking  of  July,  1836,  which  the  defendant  submitted  was  not 
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the  case,  such  transfer  and  delivery  were  a  direct  violatioii  of 
one  of  the  covenants  to  be  contained  in  such  lease.  Thirdly, 
that  the  rent  of  £525  was  not  the  best  and  most  improved 
jrearly  rent  which  could  at  the  expiration  of  the  lease  of  Feb- 
ruary 1823,  be  had  or  gotten  for  the  premises.  Fourthly,  that 
the  plaintiff  had  not,  since  he  had  been  in  possession  of  the 
premises,  duly  kept  the  covenants  of  the  lease  of  February, 
1823,  more  particularly  the  covenants  for  repairs  and  good 
husbandry,  according  to  the  country.  Lastly;  (in  denial  of 
allegations  in  the  bill,)  that  no  sums  of  money  had  been  ex- 
pended by  John  Dowell  on  the  farm  since  1835,  which  would 
not  have  been  expended  by  a  tenant  occupying  merely  from 
year  to  year. 

The  cause  now  came  on  for  hearing. 

*The  general  purport  of  the  evidence  on  both  sides  [*351] 
IS  fully  stated  in  the  judgment.  In  support  of  the 
plaintiff's  case  as  to  the  alleged  assignment  by  John  Dowell 
to  the  plaintiff,  and  the  adoption  of  that  assignment  by  the 
assignees,  the  most  material  witness  was  a  Mr.  Rose.  He  was 
appointed  manager  of  the  property  by  the  assignees  on  the  28th 
October,  1837 ;  and  in  consequence  of  a  letter  which  he  received 
from  the  sister  of  the  plaintiff,  dated  the  22nd  of  that  month, 
in  which  she  mentioned  the  particulars  of  the  transfer  and  as- 
si^mnent,  the  deponent  on  the  9th  October  visited  the  farm, 
and  saw  the  plaintiff:  and,  according  to  his  own  evidence,  on 
finding  the  cultivation  and  repairs  generally  satisfactory,  he  as- 
sented to  the  substitution  of  the  plaintiff  for  John  Dowell  as 
tenant  of  the  fjBirm. 

Several  of  the  plaintiff's  witnesses  stated  that  John  Dowell, 
on  the  understanding  that  he  was  to  have  a  new  lease,  cultiva- 
ted the  farm  in  a  different  manner  and  with  greater  expenditure 
than  he  would  have  done  had  he  been  compelled  to  quit  at  the 
end  of  the  term.  And  they  stated  the  particulars  in  which'this 
difference  consisted. 

The  defendant  Dew  admitted,  that,  considering  the  plaintiff 
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aa  a  tenant  from  year  to  year,  he  had  leceiFed  rent  fiom  him  to 
the  2ad  February,  1839. 

Mr.  Russell  and  Mr.  Parry ^  for  the  plaintiff. — ^The  first  lease 
expired  on  the  2nd  February,  1837.    No  question  arises  opoa 
that  lease,  but  the  covenants  contained  in  it  show  that  it  was  a 
beneficial  lease,  and  that  it  tied  up  the  hands  of  the  tenant  for 
life.    Mrs.  Bernard  died  on  the  16th  May,  1837,  about  three  or 
four  months  after  the  time  when  the  first  lease  would  have  ex- 
pired.   Mr.  Bernard  became  a  bankrup  t  in  1832.    The  sale  took 
place  in  July,  1838.    The  particulars  of  sale  describe  the  property 
as  being  in  tlie  possession  of  Dowell,  under  an  agreement  for 
a  lease  from  the  2nd  February,  1837.    The  defendant 
[*362]    Dew  was  declared  the  purchaser  for  £4300,  and  *signed 
an  agreement,  indorsed  on  one  of  the  conditions  of  sale, 
and  dated  the  25th  July,  1838.  the  day  of  the  sale.    An  ab- 
stract of  the  title  was  delivered  containing  the  agreement    The 
conveyance  to  IJew  was  dated  the  10th  May,  1839,  and  recites 
the  conditicms  of  sale,  and  the  conveyance  is  expressed  to  be 
subject  to  the  existing  leases  and  agreements  for  leases.   On 
the  20th  June,  1839,  the  notice  to  quit  was  given ;  and,  on  the 
1st  August,  1839,  the  plaintiff  gave  notice  of  his  intention  to 
apply  to  this  Court.    There  is  no  sufficient  evidence  of  any 
breach  of  covenant  by  reason  of  non-cultivation  or  otherwise. 

In  Harnett  v.  Yielding{a)  there  was  an  agreement  to  grant  a 
lease  on  the  1st  of  November.  If  the  grantor  had  died  before  that 
time,  the  agreement  would  have  been  void ;  but,  having  sur- 
vived  the  1st  of  November,  specific  performance  was  decreed. 
In  the  present  case  there  was  a  good  equitable  execution  of  the 
power.  And  the  subsquent  dealings  of  the  parties  prevent  them 
fiom  saying  that  the  lease  is  invalid. —  Walton  v.  Stamf&rdf(h) 
and  Shannon  v.  Bradstreei,{c)  were  also  cited  for  the  plaintiff. 

Mr.  Simpkinsofi,  Mr.  Jamesy  and  Mr.  Bayley^  for  tho  defimd* 

(a;  3  Sch.  &  L.  549.  {h)  3  Vmn.  979.  (c)  1  Soh  4b  U  58.     ' 
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ant — ^The  original  lease  contained  a  clause,  that  it  should  not 
be  assigned  without  license.  The  plaintiff  files  his  bill  without 
any  such  license  having  been  granted.  The  bill  is  filed  by  a 
person  not  a  party  to  the  agreement,  for  performance  of  a  contract 
by  which  the  party  with  whom  the  contract  was  entered  into 
was  restricted  from  assigning.  The  plaintiff  entered  into  pos- 
session in  July,  1837.  No  rent  had  been  received  by  the  as- 
signees antecedently  to  the  sale  to  Dew.  The  payment  of  rent 
to  the  assignees,  after  the  sale  to  Dew,  could  not  affect  nor  pre- 
judice Dew,  or  in  any  way  amount  to  a  confirmation  of  the 
tenure.  A  party  laying  out  money  in  the  purchase  of 
^property  with  a  knowledge  of  a  defective  title,  cannot  [*363] 
acquire  a  right  to  a  specific  performance ;  Robertson  v. 
A.  John.(a)  The  evidence  shows,  that  the  rent  reserved 
was  not  the  best  or  most  improved  rent.  The  evidence  also 
shows,  that  there  was  great  mismanagement  in  the  cultivation 
of  the  farm.  The  plaintiff  is  not  entitled  to  a  specific  performance, 
inasmuch  as  the  performance  which  he  seeks  is  in  direct  opposi- 
tion  to  the  contract,  by  which  it  is  stipulated  that  the  property 
shall  not  be  assigned  without  license,  and  it  is  not  pretended 
that  there  has  been  any  Ucense  to  assign. 

With  req)ect  to  the  question  of  assignment,  one  would  have 
thought  a  priariy  with  Lord  Redesdalcy  that  every  contract  for 
a  lease  was  personal,  and  that  an  objectionable  tenant  could  not 
be  forced  upon  the  lessor.  But  it  must  be  adnutted  that,  in 
Crasbie  v.  Tooke,{b)  and  Rhodes  v.  Morgany{c)  Lord  Cotten- 
ham  adopted  a  different  course.  7%6  [  Vtee-Chancellor. — ^The 
]mncipal  of  those  cases  is,  that  the  assignment  leaves  the  ori- 
ginal lessee  still  liable  on  his  covenant]  But  even  those  cases 
recognize  two  exceptions  ftom  the  general  assignability  of  the 
contract,  both  of  which  it  is  submitted  apply  to  this  case; 
namely,  one  where  a  personal  motive  has  been  the  cause  of  the 
agreement ;  the  other,  where,  as  has  been  already  mentioned, 

(a)  3  Bro.  C.  C.  140.  {e)  Id.  416. 

{k)  1  Myl.  &  K.  431. 


363  CASES  IN  CHANCERY. 

1842 — Dowell  ▼.  Dew. 

there  is  a  proviso  against  alienation.    Now,  here,  Mr.  and  Mrs. 
Bernard  contemplated  a  lease  to  John  Dowell,  and  no  one  else. 
The  words  of  the  agreement  of  July,  1835,  if  it  can  be  called 
an  agreement,  are  purely  of  a  personal  nature,  and  applicable 
to  him  alone.    The  Court,  therefore,  will  be  astute  in  such  a 
case  to  adopt  the  principle  acted  upon  by  Lord  Manners  in 
F^oad  y.  Fifdey.[a)    In  that  case,  there  was  nothing  on  the 
&ce  of  the  agreement  to  show  that  Blackwood's  personal  ac- 
commodation was  intended,  but  parol  evidence  of  that 
[*364]    intention  was  held  sufficient  *to  avoid  the  assignment 
In  reference  to  the  other  exception,  it  is  submitted  that 
Wetkerall  v.  Geering,{b)  and  Buckland  v.  Hallj{c)  are  quite 
sufficient  for  this  Court  to  act  upon  in  refusing  specific  perfor- 
mance of  the  contract,  and  leaving  the  plaintiff  to  his  remedy 
at  law.    The  extraordinary  jurisdiction  of  this  Court  will  not 
be  exercised  in  favour  of  a  person  who  has  taken  an  assignment 
of  a  thing  which  is  not  in  equity  assignable. 

But,  lastly,  the  undertaking  of  July,  1835,  was  not  in  execu- 
tion of  the  power  of  leasing,  and  was  in  itself  inoperative  as  an 
agreement.  It  was  not  in  execution  of  the  power,  because  re- 
versionary. In  Shannon  v.  Bradstreet  the  same  objection  was 
taken,  but  there  the  execution  of  the  power  was  only  two  days  pri- 
or to  the  expiration  of  the  existing  lease,  and  de  mintmis  non  curat 
lex.  But  what  necessity  is  there,  that  an  agreement  for  a  lease 
should  precede  the  lease  itself  eighteen  months  ?  It  is  clear  that, 
in  1837  a  larger  rent  than  that  reserved  by  the  contract  might  have 
been  obtained.  The  evidence  of  Mr.  Bernard  shows  that  the 
transaction  was  an  improvident  exercise  of  the  power  so  far  as 
concerned  the  reversioner,  and  an  excessive  execution  of  it  as 
regards  the  terms  of  the  power.  Besides,  a  married  woman  is 
not  sui  juris  as  to  property  over  which  she  has  only  a  power. 
Supposing,  however,  the  power  to  have  been  well  executed  in 
point  of  form,  the  memorandum  of  July,  1835,  was  not   an 

(a)  2  Ball  6l.  B.  9.  (e)  8  V«t.  92. 

(&)  12  Ves.  504. 
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agreem^ntj  but  a  mere  one-sided  undertaking,  for  which  there 
was  no  consideration.  The  continuance  in  possession  by  the 
tenant  was  no  part  performance  of  it ;  Morphett  v.  J(mes,{a) 
The  consent  of.  the  defendant  was  necessary  to  its  completion ; 
and,  under  such  circumstances,  conceding  that  he  purchased 
with  notice  of  an  invalid  charge,  he  was  not  bound  to  give 
effect  to  it:  Doe  v.  Archer ;{b)  Muskerry  v.  Chinnery ;{c) 
Lufkin  V.  Nunn.(d) 

Mr.  Russellj  in  reply.  [*355] 

The  Vice-Chancellor. — ^The  first  question  to  be  consider- 
ed is,  whether  the  plaintiff's  case  fails,  on  the  ground  of  the 
coverture  of  Mrs.  Bernard,  who  was  a  married  woman  when  she 
signed  the  agreement  in  question,  and  during  the  remainder  of 
her  life. 

I  think  this  circumstance  not  material  as  the  case  stands. 
She  was  tenant  for  her  life,  or  for  the  joint  live&  of  herself  and 
her  husband,  for  her  separate  use,  with  or  without  power  of 
alienation,  but  with  the  power  of  leasing  in  question ;  which  le- 
gally, at  least,  was  not  a  power  annexed  to  the  life  estate. 

To  the  legal  or  equitable  validity  of  such  execution  by  her 
of  this  power,  it  is,  I  apprehend,  clear,  that  her  coverture  was  no 
impediment,  that  no  fine,  no  separate  examination  was  or 
could  be  requisite,  that  the  concurrence  or  approbation  of 
her  husband  or  his  assignees  was  not  material  ;  and,  it 
being  clear  than  an  unmarried  tenant  for  life,  with  a  power 
of  leasing,  can  equitably  bind  the  estate  by  a  written  contract  to 
execute  the  power,  though  omitting  the  formalities  prescribed  by 
its  terms.  I  do  not  see  any  substantial  distinction  for  the  pur- 
poses of  this  suit  between  such  a  case  and  the  present,  especial- 
ly where  there  has  been  mutual  part  performance,  as  in  this 
case  I  think  there  was,  in  the  interval  between  the  expiration  of 
the  old  lease  and  the  death  of  Mrs.  Bernard.    The  only  question 

(a)  1  SwaiHt  173.  (e)  Lloyd.  &  G.  t.  Sagd.  185. 

ih)  1  .Bos.  h.  Poll.  531.  (d)  11  Ves.  17a 

Vol.  I.  46 
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here  is  whether  the  estate  is  bound.  And  I  conceive,  that  sub- 
ject to  the  points  to  be  mentioned,  it  did  come  bound  into  the 
hands  of  Mr.  Dew ;  whether  Mrs.  Bernard  did  or  did  not  bind 
herself  personally,  so  as  to  expose  herself  to  a  personal  decree 
is,  I  conceive,  upon  the  principles  recognized  in  Tolktt  v.  Tot- 

lett,{a) Pollard y,  Crrenvil,{b)VemonY.Vemm,{c)Doer. 
[•366]     Weller,{d)  Shannon  v.  Bradstreet,{e)  *and  other  cases 

not  material  to  the  present  question.  She  signed  and 
never  objected  to  the  agreement  It  was  in  part  performed  by 
her  and  by  the  tenant,  and  if  its  terms  were  not  contrary  to  the 
power,  the  assignees,  or  Mr.  Dew,  might,  I  conceive,  have  en- 
forced it  against  him  after  her  decease.(/) 

It  is  then  argued,  that  there  was  no  consideration  for  this 
agreement — ^that  it  was  merely  nudum  pactum.    It  is  not,  how- 
ever, considered  requisite  in  this  Court,  that  an  agreement  should 
at  the  time  be  binding  on  both  parties;  it*  is  sufficient  if  an 
agreement  signed  by  one  party  be  afterwards  accepted  and  acted 
on  by  the  other.[l]    The  agreement  in  this  case  was  to  demise  for 
a  certain  rent  to  be  paid,  and  under  certain  covenants  to  be  en- 
tered into  and  performed.    Now,  if  Mrs.  Bernard  had  died  before 
the  time  at  which  a  lease  under  the  agreement  could  with  pro- 
priety have  been  granted,  the  agreement  possibly  could  never 
have  been  carried  into  effect.    In  point  of  fact,  however,  she  did 
not  do  so.    The  old  lease,  the  expiration  of  which  was  a  preli- 
minary to  the  commencement  of  the  new  demise,  expired  in 
February,  1837.    Mrs.  Bernard  lived  more  than  three  months 
afterwards.    The  tenant  under  that  agreement  was  in  posses- 
sion under  the  former  lease  at  the  date  of  the  agreement,  and 
continued  in  possession  in  that  character  up  to  the  time  of  die 
expiration  of  the  old  lease.    From  that  time  his  possession  was 

(a)  3  P.  WUl.  489.  (e)  AmU.  3. 

(6)  1  Ch  Ca.  10.  {d)  7  T.  R.  478.        (e)  1  Sch.  6l  Lerfr.  51 

(/)  The  Vice'ChanceUor  having  in  his  note-book  stated  his  reasons  upon  the  fii^ 

point  in  this  case  more  fuUy  than  he  did  m  Court,  the  above  is,  with  his 

taken  ftora  that  source. 

[1]  Thamburyyr.  BeniU,  post,  554,  9,  563,  and  note,  Jtitd. 


CASES  IN  CHANCERY.  318 

lb42.^DoweU  v.  Dew. 

only  referable  to  the  new  agreement ;  and  without  laying  too 
much  stress  on  those  acts  done  on  the  farm,  between  the  agree- 
ment and  the  death  of  Mrs.  Bernard,  which  are  proved  to  have 
been  done  solely  with  reference  to  the  new  agreement  and  by  rea- 
son of  it,  it  is  sufficient  to  say,  that  this  agreement  was  in  part 
performed  by  the  continuance  if  the  possession  of  the 
tenant  after  the  expiration  *of  the  old  lease  until  the  [*367] 
death  of  Mrs.  Bernard  ;  at  the  time  of  her  death  she  was 
in  a  condition  to  have  enforced  the  performance  of  the  agreement 
in  equity  against  him  by  reason  of  that  part  performance.  The 
continued  possession  was,  it  may  be  added,  at  no  unimportant  pe- 
riod of  the  year  for  a  farmer,  between  Candlemas  and  the  mid- 
dle of  May,  at  which  period  Mrs.  Bernard's  death  happened.  I 
think^  therefore,  that  this  fom^s  no  objection  to  the  plaintiff's 
case. 

It  is  then  said,  that  the  contract  was  future  in  its  nature,  and 
the  prohibition  against  reversionary  leases  and  the  authority  of 
the  case  of  Harnett  v.  YeUding  are  cited  in  support  of  that 
a^ument.  To  the  case .  of  Harnett  v.  YeUding  I  entirely 
accede :  the  decision  there  did  not  depend  on  the  question  of 
the  agreement  having  been  a  fraud  on  the  power,  and  would 
have  been  equally  right  if  that  ingredient  had  not  formed  part 
of  the  case ;  but  even  if  that  circumstance  had  been  the  main 
foundation  of  the  decision,  I  should  have  thought  the  present 
case  not  affected  by  it.  In  Harnett  v.  YeUding  there  were  two 
agreements :  the  first  was  for  renewal  at  any  time  on  request 
during  the  life  of  the  tenant  for  life ;  and  the  second,  on  which 
the  bill  seems  mainly  to  have  proceeded,  was  one,  as  I  have 
always  considered  the  report,  utterly  unintelligible  in  its  nature. 
In  the  present  case  a  lease  for  14  years  of  a  large  farm  was  to 
expire  at  Candlemas,  1837.  In  the  sununer  of  1835,  it  being 
obviously  material  to  the  tenant  to  know  what  he  was  to  do, 
both  with  respect  to  his  mode  of  treating  the  farm,  and  with 
respect  to  the  disposition  of  himself  and  his  capital  after  the  ex- 
piration of  the  term,  and  it  being  equally  material  to  the  land- 
^y  to  know  how  she  was  to  stand  with  respect  to  her  farm 
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after  the  termination  of  the  lease  in  February,  1837,  the  agree- 
ment is  made  for  a  renewed  lease,  at  the  old  rent,  after  the  ex- 
piration of  the  term.    There  is  nothing  to  impeach  the 
[*368]    fisLimess  of  the  agreement,  and  admitting,  *for  the  pur- 
pose of  the  argument,  the  rent  to  have  been  sufficieut  in 
the  Spring  of  1837,  and  the  covenants  proper,  I  do  not  see  any 
rational  ground  upon  which  such  a  contract  ought  to  &il.   I 
think  the  lapse  of  time  between  the  agreement  and  the  expira- 
tion of  the  old  lease  nothing  beyond  that  which  is  ordinary  and 
reasonable.    Therefore,  supposing  the  rent  and  covenants  suffi- 
cient, and  supposing  no  act  to  have  been  done  in  material  con- 
travention of  the  agreement,  but  that  all  things  in  other  respects 
had  remained  the  same,  and  that  this  bill  had  been  a  bill 
by  John  Dowell,  the  original  tenant,  no  effectual  resistence 
to  the  relief  sought  could,  in  my  judgment,  have  been  offered. 

There  are,  however,  of  course,  points  assumed  for  the  purpose 
of  the  observations  which  I  have  made,  and  remain  to  be  con- 
sidered.   It  is  said,  that  the  present  bill  is  not  by  the  t^ant 
with  whom  the  agreement  was  made,  but  by  some  person  to 
whom  he  has  assigned,  or  to  whom  he  is  alleged  to  have  as- 
signed, that  such  an  assignee  cannot  come  to  the  Court  under 
any  circumstances  for  the  performance  of  the  agreement,  and 
that  if  he  could  there  is  no  proof  here  of  a  valid  or  a  fair  assign- 
ment.   Now,  the  question  of  the  effect  of  the  covenant  against 
assigning  does  not  occur  here,  that  belonp;s  to  another  part  of 
the  argument ;  for,  if  the  covenant  against  assigning  without 
license  has  been  legally  and  equitably  broken,  and  not  the 
breach  waived,  the  case  must  fail  on  another  ground.    I  ap- 
prehend that,  subject  to  that  objection,  the  agreement  was  as- 
signable, and  especially  with  the  assent  contemporaneous  or 
subsequent  of  the  landlord  for  the  time  being.    It  is   another 
question  whether  the  landlord  is  to  be  compelled  to  grant  the 
lease  to  the  assignee  without  the  benefit  of  the  personal  respon- 
sibility of  the  original  lessee  for  which  he  contracted  :  I  am  of 
opinion,  in  the  circumstances  of  this  case,  that  the  plaintiff  is 
not  so  entitled ;  and  that  though,  if  the  case  be  free  fiom  all 
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Other  objection,  Thomas  Dowell  will  be  entitled  to  have 
a  lease  granted  to  himself;  yet  he  will  not  be  *so  enti-  [*359] 
tied  without  giving  to  the  landlord,  if  the  landlord  shall 
require  it,  the  personal  liability  of  John  Dowell  for  the  covenants. 
Before,  therefore,  doing  anything  in  favour  of  the  plaintiff,  I 
must  require  an  undertaking  to  that  effect,  which,  no  objection 
having  been  taken  for  want  of  parties,  will  satisfy  me. 

The  next  contention  is,  that  there  was  no  assignment. 
Looking,  however,  at  the  evidence  of  John  Dowell ;  looking  at 
the  evidence  of  Higgins,  a  neighbouring  fanner  and  old  acquain- 
tance of  the  family ;  looking  at  the  letter  of  the  sister  which 
has  been  produced,  though  I  do  not  place  much  stress  on  that, 
except  as  it  may  seem  to  rebut  any  imputation  or  inference  of 
fraud  :  and  looking  at  t|ie  continued  possession,  the  conduct 
of  all  parties,  and  the  general  aspect  of  the  case ;  I  am  of 
opinion,  that  it  is  sufBciently  made  out  that  there  was  a  fair 
and  sufficient  contract  for  assignment  and  sale  between  the 
brothers  in  the  summer  of  1837,  which  I  think  was  the  date 
stated  by  the  parol  evidence — a  contract  probably  not  committed 
to  writing  until  that  period  of  1839  which  followed  the  dispute 
raised  by  Mr.  Dew,  as  to  the  validity  of  the  plaintiff's  title.  I  am 
of  opinion,  that  this  fact  is  established,  and  that  I  am  bound  to 
treat  Thomas  Dowell,  in  this  cause,  as  an  assignee  of  the  inter- 
est of  John  Dowell  from  July,  1837,  clothed  with  possession  and 
open  to  no  objection,  except  that  to  which  I  shall  presently 
come,  of  the  proviso  against  assignment  without  consent. 

The  next  question  is,  whether  the  lease  which  was  agreed  to 
be  granted  was  conformable  to  the  power ;  and,  of  course,  if  it 
was  not  conformable  to  the  power,  it  would  be  useless  and 
improper  to  grant  any  relief.  It  is  another  question  how  the 
Court  is  to  arrive  at  the  conclusion,  whether  it  was  or  was  not 
conformable  to  the  power. 

Now,  I  do  not  understand  that  the  answer  raises  any  issue 
'with  regnrd  to  the  sufficiency  of  the  covenants ;  and, 
therefore,  for  the  purpose  of  this  suit,  at  'present  I  must    [*360] 
take  it  for  granted,  that  there  is  no  such  objection,  not, 
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however  meaning  to  preclude  the  landlord  from  raising  any 
such  question  hereafter,  if  he  thinks  fit  As  to  the  rent,  it  is 
obvious  that  in  a  case  of  difficulty,  this  is  a  question  which, 
irom  its  nature,  cannot  be  very  satisfactorily  discussed  and  con- 
sidered by  a  judge  in  equity,  without  the  assistance  of  a  jury, 
or  the  opportunity  of  seeing  and  hearing  the  witnesses.  There 
must  be  a  great  risk  of  a  failure  of  justice  in  such  a  coarse. 
Still,  I  agree,  that  courts  of  equity  are  judges  both  of  fact  and 
law ;  and,  with  a  well-known  exception,  it  is  generally  in  their 
discretion,  whether  they  will  act  for  themselves  without  assist- 
ance — a  discretion  I  agree  to  be  exercised  not  arbitrarily  but 
judicially,  after  the  Court  has  become  informed  of  the  evidence. 
The  particular  subject,  however,  which  a  court  of  equity  has  to 
consider,  must  have  its  bearing  on  the  discretion  which  the 
Judge  has  to  exercise.  Now,  this  is  a  question  as  to  the  value 
of  a  farm ;  whether  the  rent  fixed  in  1835  was  a  fair  rent  in 
1836  or  in  1837,  when  the  lease  was  to  commence.  The  case 
is  that  of  a  married  lady,  tenant  for  life  ;  the  husband  a  man  of 
business,  (for  I  think  Mr.  Bernard  had  been  a  banker,)  in  the 
prime  of  life,  probably  of  mature  judgment  and  sufficient  in 
every  respect  for  the  conduct  of  his  afiairs ;  Mr.  Bernard's  cir- 
cumstances, it  is  obvious,  rendered  income  very  material  to 
him :  prima  facie  these  are  reasons  (by  no  means  conclusive 
reasons)  against  supposing  that  the  rent  was  too  low.  Mr.  Ber- 
nard himself  is  examined  as  a  witness,  and  states  distinctly, 
that  in  his  opinion  and  judgment  the  rent  was  a  fair  rent,  with 
which  he  and  his  wife  were  and  would  have  been  satis&ed. 
The  farm  is  variously  stated  at  quantities,  ranging  between  60O 
and  615  acres ;  the  rent  is  £525.  Mr.  Price,  who  appears  to 
be  a  considerable  yeoman  in  the  neighbourhood,  and  to  be  a 
man  of  respectability  and  a  practical  man,  values  the  farm, 

one  acre  with  another,  all  round,  at  £1  per  acre,  wUch 
[•361]    would  'certainly  bring  the  rent  rather  under  than  over 

£525  per  annum.  James  Chambers,  who,  I  think,  was 
married  to  a  deceased  sister  of  the  plaintiff,  gives  the  same  valu- 
ation of  it.    There  is,  however,  in  the  plaintiff's  evidence  cci- 
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lainly  one  remarkable  circumstance,  namely,  that  Evan  Wil- 
liams agrees  with  Price  and  Chambers  as  to  the  sufficiency  of 
£1  an  acre  all  round  as  applicable  to  the  year  1835,  but  he  says 
that  the  year  1837  was  better ;  and  as  to  the  year  1837,  he,  the 
plaintiff's  own  witness,  puts  the  rent  at  £535  per  anngim — ^£10 
a  year  more — ^not  a  very  material  amount  perhaps,  perhaps  not 
an  amount  on  which  a  jur/  would  come  to  a  conclusion 
against  the  lease,  but  there  the  statement  is  among  the  plain- 
*tifPs  evidence. 

Now,  the  defendant  has  met  this  evidence  by  testimony 
which,  probably,  I  do  not  overstate,  when  I  say  that  prima 
Jade  it  seems  of  more  weight.    Mr.  Williams,  who  appears  to 
be  an  experienced  land  agent  and  surveyor,  takes  the  quantity 
as  given  him  by  Mr.  Dew  at  607  acres  and  a  fraction,  and  he 
values  it,  with  a  singular  minuteness  perhaps  open  to  observa- 
tion, at  697/.  7s.  5d.    The  next  witness  is  Bluck,  a  farmer. 
He  appears  to  have  taken  the  quantity  from  Tench,  whom  I 
consider  as  Mr.  Dew's  agent ;  and  oddly  enough,  though  Mr. 
l>ew  gives  Williams  the  quantity  at  507  acres  and  a  fraction, 
Tench  gives  it  to  Bluck  at  513  and  a  fraction :  Bluck  values 
the  &rm  at  II,  7s.  an  acre  all  round,  which  would  be  between 
J&690  and  £700  a  year,  coming  very  near  William's  valuation. 
Tjretheuty,  a  land  agent,  gives  £680  a  year.    Plant,  a  farmer, 
gives  1/.  6s.  an  acre  all  round.    Tench,  the  agent  of  Mr.  Dew, 
gives  667/.  8s.     Fosbrook,  a  surveyor,  who  says  that  he  had 
the  quantity  from  Mr.  Dew,  as  614  acres  and  a  fraction,  gives 
£65U  6^. 

It  is  impossible  not  to  be  struck  with  the  great  variety  of  val- 
uations given  by  these  witnesses,  which  I  mention  as  showing 
the  impossibility  of  easily  arriving  at  any  certain  conclu- 
sion— an  observation  (certainly  having  stronger  facts  *to  [*362] 
sapi>ort  it)  which  was  made,  I  apprehended,  not  with- 
ont  effect,  in  an  important  case  in  the  House  of  Lords,  where  a 
large  property  in  the  neighbourhood  of  London  said  to  have 
been  leased  at  an  undervalue,  was  valued  by  various  surveyors^ 
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and  one  of  the  persons  who  had  to  advise  on  that  occasion,  vas 
so  struck  with  the  discrepancy,  that  he  caused  a  tabular  lepie- 
sentation  of  the  various  valuations,  all  on  one  side,  to  be  made; 
each  survejror  being  entitled  to  equal  credit,  when  their  valoa- 
tions  were  brought  together  in  this  form,  they  had  an  appear- 
ance which  rendered  it  difficult  to  treat  them  seriously.    I  agree, 
that  the  difference  there  was  much  greater  than  the  difference 
here ;  still,  I  say,  that  weighing  not  merely  the  number,  bat  the 
number  as  well  as  the  probable  relative  weight  of  these  wit- 
nesses, and  having  particular  regard  to  a  witness,  whom  I  have 
not  yet  mentioned,  namely,  Mr.  Godsell,  the  immediate  prede- 
cessor of  the  plaintiff's  father  in  the  farm,  who  held  it  up  to 
1823,  at  a  rent  of  £700  a  year,  and  whose  valuation  is  £676  a 
year,  I  should,  if  placed  under  the  necessity,  by  my  view  of  the 
duty  belonging  to  me,  of  deciding  on  this  evidence,  feel  myself 
probably  obliged  to  decide  the  point  of  value  in  favour  of  the 
landlord,  and  against  the  tenant ;  but  I  carmot  help  seeing  that 
it  is  very  possible  that  I  may  take  an  erroneous  estimate  of  sQch 
a  subject    I  caimot  help  seeing  the  vast  advantage  to  justice 
possibly  derivable  £rom  an  oral  examination  of  these  wimesses 
before  a  judge  and  a  jury,  and  from  observing  their  demeanour; 
knowing,  as  I  do,  how  frequently  it  has  happened  that  a  case, 
apparently  strong  in  favour  of  one  party  on  written  evidence, 
hiis  ultimately  come  out  as  strong  in  favour  of  the  other  party, 
not  merely  upon  an  oral  examination  of  the  witnesses  abeady 
examined,  but  on  the  examination  of  further  witnesses :  not  can 
I  avoid  recollecting  also,  that,  if  on  my  view  of  this  evidence, 
I  decide  against  the  plaintiff,  he  is  utterly  remediless,  except  by 

appeal  from  my  judgment,  and   must  instantly  be 
[*363]    turned  houseless  on  the  world  *from  this  farm  which 

his  family  has  held  for  twenty  years.  I  am  struck. 
I  confess,  with  the  danger  of  allowing  my  own  judgment  to 
operate  for  the  purpose  of  final  decision  against  him,  upon  such 
a  case  as  the  present,  and  I  consider  myself  bound  to  send  the 
matter  to  a  jury, 
I  have  entered  thus  largely  into  the  evidence,  because  I  hold 
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it  generally  to  be  the  duty  of  a  judge  inequity,  before  he  ab- 
stains from  deciding  on  a  matter  of  fact,  to  consider  the  evidence 
fully  fiom  the  beginning  to  the  end,  and  then,  and  not  till  then^ 
to  ask  his  own  conscience,  judicially,  whether*  he  is  in  a  safe 
position  to  decide.  I  am  of  opinion  that  I  am  not.  The  ques- 
tion must  go  to  a  court  of  law,  wholly  unprejudiced  by  my 
observations,  which  I  have  made  for  the  reasons  only-  that  I 
have  mentioned.  I  consider  it  very  possible,  that,  even  on  an 
examination  in  open  court  of  the  present  witnesses,  to  say  no- 
thing of  the  possible  production  of  others,  the  aspect  of  the 
case  may  be  importantly  changed. 

We  come  next  to  consider  whether  the  acts  done  have 
amounted  to  that  which  would  have  been  a  forfeiture  of  the 
lease,  if  a  lease  had  been  granted ;  and  it  is  of  course  plain,  if 
this  Court  were  satisfied  that  the  lease,  if  granted,  would  have 
been  forfeited  by  breaches  of  covenant,  that  it  would  be  impos- 
sible to  direct  such  a  lease  to  be  granted.  It  is  another  question, 
how  the  Court  is  to  arrive  at  that  satisfaction. 

Now,  not  to  consume  too  much  time  in  delivering  the  reasons 
which  I  feel  it  my  duty,  to  some  extent,  to  deliver  on  this  part 
of  the  case,  I  may  very  shortly  dispose  of  one  head  of  breaches 
of  covenant — ^namely,  the  allegations  of  want  of  repairs  and  of 
improper  cultivation.  The  evidence  on  the  part  of  the  plaintifl^ 
on  this  subject  is  not  confined  to  the  witnesses  whom  I  have 
mentioned.  It  would,  as  general  evidence,  if  unmet,  be  satis- 
fiu!tory  and  sufficient  to  show,  that  the  farm  had  been  properly 
tzeated  and  conducted. 

*On  the  other  hand,  there  is  strong  evidence  on  the  [*364] 
part  of  the  landlord,  and  going  into  more  particulars, 
the  other  way.  The  observations,  however,  that  I  have  made 
as  to  the  danger  and  difficulty  of  deciding  in  a  Court  of  equity 
fijialy  on  the  notion  which  the  Court  may  entertain  of  the  effect 
of  conflicting  written  evidence  as  to  the  sufficiency  of  rent,  bear 
y/nth  much  more  strength  on  thd  question,  whether  this  Court  is 
m  a  condition  satisfactorily  to  decide  on  the  repairs  and  man- 
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We  must  recollect  also,  with  reference  to  to  what  these  wit- 
nesses state,  that  as  early  as  June,  1839,  Mr.  Dew  had  served  a 
notice  to  quit,  and  probably  he  is  not  ^ititled  much  to  complain, 
if  after  he  had  thus  endeavoured  to  throw  off  the  burthen  of  the 
lease,  and  to  deprive  the  tenant  of  it,  the  tenant  somewhat  hdd 
his  hand  with  respect  to  expenditure  under  the  covenants.   An- 
other very  obvious  observation,  is  this,  that  if  the  particulars  ci 
the  repairs  and  management  of  a  farm  were  to  be  viewed  in  a 
strict  and  literal  manner,  there  would  be  endless  war  throughout 
the  country  between  landlord  and  tenant ;  no  tenant  could  hold 
a  farm  in  safety.    It  has  been  a  very  old  principle  of  the  law  to 
disregard  unimportant  matters  of  waste.    When  Lord  Eldon 
was  in  the  Common  Pleas,  an  application,  if  I  recollect  right, 
was  made  to  that  Court  in  an  action  of  waste  in  which  there 
was  a  verdict,  I  think  with  a  farthing  damages,  to  convert  the 
judgment  into  a  judgment  for  the  defendant ;  Lord  Eldcn  was 
very  much  struck  with  it,  and  at  first  objected ;  but  he  was  sat- 
isfied, by  old  authorities  that  that  had  alwa3rs  been  the  course. 
It  is  abso  a  mode  of  viewing  the  subject  which  juries  take  still 
more  largely ;  in  some  cases  perhaps  too  largely,  in  others  not 
unwholesomely  for  justice ;  for,  if,  according  to  a  literal  inter- 
pretation of  strict  covenants,  a  tenant  was  to  be  ejected  for  a 
foul  turnip  field,  an  unhinged  gate,  a  broken  shutter,  or  small 

matters  of  that  description,  which  frequently  occur  on 
[*366]     the  best  managed  farms,  there  would  ^scarcely  be  a 

lease  in  existence  throughout  the  kingdom.  It  is  neces- 
*sary  that  in  these  cases,  juries  and  judges  should  make  a  reason- 
able allowance,  and  not  put  too  strict  and  precise  an  interpreta- 
tion on  such  covenants.  Now,  there  is  evidence  of  surveyors; 
and  when  I  began  to  read  a  catalogue  of  defects  given  by  one 
at  least  of  these  gentlemen,  I  was  struck  with  its  apparent  bulk ; 
but  when  I  came  to  the  conclusion  of  the  list,  I  found  that  the 
summing  up  was  about  £280.  It  is,  however,  not  new.  No 
man  who  has  ever  been  a  householder  or  landholder  is  a  stranger 
to  this  kind  of  operation.  An  occupier  of  a  house  or  a  &im 
may  be  constantly  laying  out  money  upon  it,  allowing  no  seem- 


CASES  IN  CHANCERY.  365 


184S— Dowell  t.  Dew. 


ing  want  of  repair  to  go  unremedied,  fancying  the  property  to  be 
in  the  best  order  and  condition ;  let  a  surveyor  be  called  in  as  to 
the  state  of  repairs,  and  a  thick  volume  of  defects  in  and  out  of 
the  house  will  be  the  probable  result.  I  do  not,  myself,  I  con- 
fess, pay  any  very  great  attention  to  the  list  of  dilapidations 
which  is  given  by  the  surveyors  here.  That  is,  however,  a 
matter  which  may  most  properly  be  submitted  to  a  jury,  and  to 
a  jury  it  must  go.  I  feel  myself  utterly  unable,  on  the  evidence, 
to  decide  as  to  their  extent,  or  materiality,  or  immateriality. 

The  only  remaining  question,  I  believe,  is,  as  to  the  effect  of 
the  assignment  without  license,  and  the  underletting  to  Price. 
On  the  underletting  to  Price,  it  must  be  observed,  however,  that 
it  is  not  put  in  issue ;  and  although  breaches  of  covenant  are 
alleged  in  the  answer,  yet  the  answer  goes  on  to  specify  the 
character  of  those  breaches,  and  the  underletting  to  Price  is  in  no 
manner  in  issue;  it  comes  out  incidentally  on  examining  Price 
as  a  witness :  and  I  should  therefore  run  the  hazard  of  doing 
the  greatest  possible  injustice,  if,  on  that  ground  only,  I  were 
now  to  decide  that  there  has  been  a  forfeiture  of  the  lease.    It 
is  said,  however,  and  truly,  that  John  Dowell  agreed  for  a  lease 
subject  to  the  obligations  of  the  old  one,  including  a  pro- 
vision *on  pain  of  forfeiture  against  assignment  except    [*366] 
by  license  under  hand  and  seal;  and  without  any 
license  in  writing  he  assigns  to  Thomas  Dowell  in  the  month 
of  July,  1837.    Such  a  breach,  however,  it  is  plain,  may-  be 
mraived.    An  underletting  may  or  may  not  be  what  is  called  a 
continuing  breach,  on  which,  perhaps,  all  the  authorities  do  not 
agree;  but  I  apprehend  an  assignment  is  a  breach  once  com- 
mitted, and  for  all;  and  if,  therefore,  after  the  assignment  to 
T^homas  Dowell,  Thomas  Dowell  was  accepted  as  the  tenant, 
that  matter  is  waived.    Now,  am  I  to  say  that  there  is  no  evi- 
dence in  this  case,  that  Thomas  Dowell  has  been  accepted  as 
tenant,  and  therefore  that  the  breach  in  this  respect  has  not  been 
iv^ived  ?    In  my  opinion,  there  is  a  very  strong  evidence  that 
he  was.    It  is  said  by  Mr.  Dew,  that  the  payment  of  rent  to 
the  aiwignees  was  after  his  equitable  title  had  commenced. 
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Whether  it  was  or  was  not  so,  perhaps,  does  not  very  clearly 
appear ;  but  Mr.  Dew  has  received  rent  himself  from  this  very 
man ;  and  I  have  the  assignees  themselves,  when  advertising 
the  estate  for  sale — ^the  sale  at  which,  or  under  which,  Mr.  Dev 
bought,  describing  Thomas  Dowell  as  being  in  possession  under 
this  agreement    A  judge  and  jury  may  take  such  a  view  of 
that  matter  as  they  may  think  just  and  right ;  but  it  is  impossi- 
ble that  I  can  decide  oa  this  evidence  that  that  breach  has  not  been 
waived.    And  upon  this  head  also  one  observation  aiises  with 
regard  to  the  evidence  of  Price,  which  may  introduce  a  nice 
question :  it  may  do  so — ^I  give  no  opinion  upon  it    The  pro- 
viso against  assigning  or  underletting  without  license  may  oi 
may  not  have  bc«n  waived  finally  and  completely,  if  waived 
partially — a  point  as  to  which  Dumpor^s  case{a)  and  other 
authorities  at  oace  occur  to  our  recollection.    Now  according 
to  Price's  evidence,  if  it  is  to  be  relied  on.  Price  was  actaally  in 

possession  of  the  underlet  piece  of  land  l]ring  at  a  dis- 
[*367j    tance  from  the  farm,  at  the  time  when  the  'agreement 

of  July,  1836,  was  entered  into,  he  has  ever  since  con- 
tinued in  that  possession,  and  has  been  so  till  the  present  time. 
The  question  of  waiver  may  apply  not  merely  to  the  underlet- 
ting to  Price,  but  may  go  deeper.  On  that,  however,  I  give  no 
opinion ;  it  is  a  purely  legal  question.  When  that  question, 
however,  comes  to  be  considered,  it  may  be  found  useful  to  refer 
not  merely  to  Doe  v.  Blissy{b)  but  to  earlier  authorities,  which 
were  not  cited  in  this  case :  I  mean  Whiichcot  v.  -Foar,(c)  and  the 
case  in  Lord  MansfieldPs  time  in  Mr.  Cowper^s  reports,(d)  as 
well  as  a  much  more  recent  case  of  Dae  v.  PrUchard.{€) 

I  have  alluded  to  the  particulars  of  sale.  It  has  been  ai^ed 
by  Mr.  RttsseU,  and  very  properly  argued,  though  I  do  not 
agree  in  the  conclusion  which  he  drew,  that  the  assignees  have 
so  conducted  themselves  by  their  agent  Rose,  and  otherwise,  as 
to  preclude  themselves  from  objecting  to  the  lease,  at  least  on 

(a)  4  Rep.  119  b.  (rf)  Probably  Chodright  v.  Davids,  Cowp.  803. 

(6)  4  Tatmt  735.  (e)  5  B.  &  Ad.  765. 

(e)CRK  jm.  ssa 
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the  ground  of  the  amount  of  rent,  if  not  further,  and  that  they 
being  precluded,  Mr.  Dew  would  be,  I  cannot,  however,  con- 
sider that  to  be  the  effect  of  what  the  assignees  have  done.    The 
argument  must  assume  before  it  has  any  place,  that  there  was 
no  originally  binding  agreement.    What  pretence  is  there  for 
saying  there  was  a  new  agreement?    Before  there  could  be 
confirmation,  even  if  thfe  Statute  of  Frauds  were  out  of  the  ques- 
tion— before  there  could  be  confirmation,  you  must  show  that 
the  assignees  intended  to  confirm  with  knowledge  of  the  infirm- 
ity in  the  title ;  in  which  points,  the  case  is,  as  it  appears  to  me, 
deficient;  and  the  particulars  of  sale,  though  they  are  very 
good  evidence  against  them,  as  any  declaration  would  be,  that 
they  knew  of  Thomas  Dowell  being  the  tenant,  and  knew  that 
he  was  tenant  under  an  agreement,  and  were  selling  the  property 
not  objecting  to  it,  cannot  I  think  amount  to  a  contract  in  favour 
of  the  tenant,  nor  can  the  language  of  the  conveyance 
to  Mr.  Dew,  as  I  *conceive,  have  that  effect    The    [*368] 
question  of  the  validity  of  the  agreement  of  1835  is,  I 
conceive,  fully  open  to  him. 

The  decree  pronounced  was  this : — 

I^ECiAMM  that  it  appeals  that  John  Dowelly  before  and  at  the  time  of  the  date 
and  mgtuAvm  of  the  agreement  of  July,  1835,  and  from  thenceforth  until  and  at 
th«  time  of  the  death  of  Mis.  Bernard,  was  in  poMCision  and  occapation  of  the  farm 
as  tenant  nnder  the  lease  of  1823,  and  under  that  agreement  subject  as  to  such  part, 
if  any,  thereof,  as  was  held  by  liVilUam  Price  under  the  said  John  Dowell,  as  tenant 
to  hinif  t»  such  nnder-tenancy,  if  any,  of  the  said  William  Price.    And  it  appearing 
that  Mn.  Bernard  li^ed  until  some  time  in  the  month  of  May,  1837,  and  therefore 
soma  months  after  the  expiration  of  the  term  demised  by  the  lease  of  1823 — Declare 
that  the  agreement  of  1835  was  (subject  to  the  question  of  the  sufficiency  of  the  rent 
made  payable,  and  the  covenants  provided  by  such  agreement)  a  good  equitable 
exeentkm  of  the  power  of  leasing  given  or  reserved  to  Mrs.  Bernard  by  the  settle- 
molt  ;  but  sach  declaration  is  without  prejudice  to  the  said  questions  as  to  the  rents 
and  covenants.    Continue  the  injunction  until  further  order,  but  without  prejudice  to 
the  leave  given  to  proceed  at  law,  as  after  mentioned,  the  plaintiff  continuing  his 
former  nndertakings,  and  undertaking  to  treat  and  manage  the  farm  in  a  proper  and 
hwbandlike  manner,  and  undertaking  that  John  Dowell  shall  join  in  the  lease,  if  a 
aball  hawaftar  be  gianted.    And  the  detedant,  John  Dew,  allegiBf  the  m- 
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■nfficiency  o^tfae  said  rents  and  corenants,  and  alleging  that  breaches  of  covenant 
have  been  committed  which  are  not  relievable  in  equity,  and  have  not  been  waived, 
let  the  defendant  Dew,  within  six  weeks,  bring  an  action  of  ejectment  on  his  own 
demise  for  the  purpose  of  recovering  the  posMssion  of  the  farm ;  the  plaintifi  in  equity 
not  to  set  up  any  objection  on  the  ground  of  want  of  proof  of  a  notice  to  quit  prior  to 
June,  1839,  or  on  the  ground  of  any  waiver  or  supposed  waiver  of  any  such  prior 
notice,  but  that  is  to  be  without  prejudice  to  any  other  question  between  the  parties 
in  the  action  as  to  the  effect  of  any  conduct  of  either  party  or  otherwise ;  and  let  the 
plaintiff  become  the  defendant  in  such  action  ;  and  let  the  parties  so  proceed  therein 
as  to  enable  issue  to  be  joined  in  such  action  before  the  end  of  Trinity  Tenn  next ; 
and  let  either  pany  be  at  liberty  to  proceed  to  judgment  in  such  action,  but  ezecntioB 
therein  is  hereby  stayed  until  further  order :  and  let  all  the  exhibits  in  this  cause  be 
in  Court  at  the  trial  on  such  action ;  and  let  all  or  any  of  them  be  produced  in  evi- 
dence at  such  trial,  upon  the  request  of  either  party,  saving  just  exceptioos ;  and, 
in  the  meantime,  let  either  party  be  at  liberty,  at  his  own  expense,  to  have  copies  of 
the  said  exhibits  of  the  other  parties :  and  let  it  be  admitted  by  eaoh  party  at  the 
said  trial,  for  the  purpose  of  the  action,  that  Mrs.  Bernard's  death  happened  on  the 
15th  of  May,  1837 ;  Mr.  Bernard's  bankruptcy  in  the  year  1832 ;  the  consequent 
title  of  his  assignees  thereunder  to  his  life  estate,  and  the  names  of  such  as- 
[*369]    signees  ;  the  •settlement,  the  lease  of  1823 ;  the  fact  that   John  Dowell, 
as  the  perBonal  representative  of  the  lessee,  was  entitled  to  the  benefit  of 
that  lease  before  and  in  July,  1835 ;  the  signature  by  Mr.  and  Mis^  Bernard  in  July, 
1835 ;  the  agreement  of  that  date,  the  particulan  of  sale  and  contract  with  Mr. 
Dew,  and  the  conveyance  to  him.    Let  it  also  be  admitted  on  the  trial,  for  the  pur- 
poses of  the  action,  that  on  the  3rd  of  February,  1837,  in  pursuance  of  the  agreement, 
Mrs.  Bernard,  with  the  intention  of  performing  the  same,  and  of  acting  in  due  exerrase 
of  the  power  of  leasing  conferred  by  the  settlement,  executed  an  indenture  of  lease  to 
John  Dowell  of  the  farm  for  the  term,  at  the  rent  and  with  and  under  the  covenants 
and  provisions  required  by  the  said  agreement ;  that  she  duly  executed  such  lease 
with  the  fonnalities  required  by  the  power,  and  that  John  Dowell  duly  executed  a 
counterpart  thereof;  and  that  such  indenture  was  dated  the  3rd  of  February,  1837 ; 
and,  except  as  necessarily  varied  by  the  difference  of  date,  the  different  oonmience- 
ment  of  the  tenn  and  the  difl^nt  name  of  the  lessee,  was  conformable  in  aU  respects 
to  the  lease  of  1823 ;  and  that  all  the  estate  and  interest  of  John  Dowell,  under  the 
agreement  of  1835,  and  under  the  indenture  of  1837,  were  by  deed  assigned  by  hira 
to  the  plaintiff,  Thomas  Dowell,  in  July,  1837.    And  the  defendant,  Thomas  Dew, 
is  not  to  take  my  advantage  on  such  trial  of  any  breach  of  covenant  subsequent  to 
serving  the  notice  to  quit  of  June,  1839,  or  of  the  non-payment,  or  any  failure  in 
payment  of  rent.    And  the  plaintiff  in  equity  is  not  to  take  any  advantage  on  suck 
trial  of  any  receipt  of  rent,  by  or  on  behalf  of  Mr.  Dew,  subsequent  to  the  filing  of 
the  bill  in  this  cause.     Reserve  further  directions  until  after  judgment  in  such  action. 
Reserve  all  costs,  here  and  at  law,  with  liberty  to  apply.    And  let  there  be  directions 
as  to  witnesses  in  this  cause,  dead  or  unable  to  attend,  as  in  the  case  of  an  issue ; 
■ad  eonttnue  the  order  as  to  the  rantt  and  the  plaintiff's  andertakings  util  ftuther 
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cnier.  And  let  the  defendant  Dew,  within  six  weeks  from  this  time,  cause  to  be 
deiirerad  to  the  plaintiff  in  eqoity,  or  his  solicitor,  fuU  particalars  of  such,  if  any, 
bleaches  or  alleged  breaches  of  coirenant,  and  such,  if  any,  acts  or  alleged  acts  of 
forfeiture,  and  such,  if  any,  acts  as  he  shall  contend  to  have  entitled  him  to  re-enter, 
as  he  intends  to  rely  upon  at  the  tltal ;  and  the  periods  within  which  he  contends 
that  the  same  were  committed,  and  the  particulan  also,  if  any,  and  the  instances 
and  laports,  if  any,  on  which  he  contends  to  allege  the  lease  to  contain  insufficient 
oovenanta.  And  in  the  event  of  obtaining  a  decree  for  specific  performance,  the 
plaintiff  to  undertake  to  put  the  farm  into  repair  and  order  according  to  the  covenants 
within  six  months  afterwards  ;  and  to  abide  by  such  order  as  to  the  rent  for  the  time 
past  and  to  come,  as  this  Court  shall  think  fit  to  make ;  and  in  such  event  as  afore- 
Mud,  the  plaintiff  and  John  Dowell  severally  undertaking,  that  John  Dowell  sfaaD 
jom  in  such  lease  as  this  Court  shall  direct  to  be  executed,  and  be  liable  for  the  rent 
and  covenants  therein  to  be  reserved  and  contained.  And  the  plaintiff  in  equity 
consenting,  let  him  be  ordered  not  to  remove  from  the  farm  more  than  two-thirds  of 
the  present  com  crops  therein  without  the  leave  of  the  Court,  till  further  order. 


*James  V,  Frearson.  [*370] 

1842:  March  4th. 

On  a  bill  filed  against  an  executor,  seeking  to  charge  him  in  respect  of  devattavitt 
committed  by  his  co-executor,  who  had  died,  the  defendant,  by  his  answer,  denied 
that  he  had  ever  interfered  in  the  testator's  aiiaixB  in  the  lifetime  of  the  co-executor ; 
and  it  was  admitted  that  he  had  not  proved  the  will  till  the  death  of  that  executor : 
Heldf  nevertheless,  upon  the  evidence  of  two  witneaMs,  speaking  to  di0ennt  foots, 
bat  corroborated  by  circumstances,  more  especially  by  the  iact  of  a  composition 
dead  having  been  executed  by  the  surviving  executor  with  the  executor  of  the  de- 
CMMed,  that  there  was  a  sufficient  ground  for  enquiring  into  the  acts  of  the  surviv- 
ing executor.    The  Court  accordingly  directed  special  enquiries  on  the  subject 

Agnes  Taylor  being  seised  and  possessed  of  considerable 
real  and  personal  estate,  by  her  will  dated  the  8th  March,  1816, 
after  bequeathing  to  Esther  James  her  household  goods  and 
fumitore,  gave,  devised  and  bequeathed  all  her  ready  money, 
securities  for  money,  book  debts,  &rC.,  &c.,  and  all  other  her  pro- 
perty, real  and  personal,  to  her  nephew  James  Frearson,  the  son 
of  the  testatrix's  late  brother  John  Frearson,  John  Dickenson, 
and  Francis  James,  their  heirs,  executors,  and  administrators 
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respectively,  according  to  the  nature  of  the  said  estates,  upon 
trast  that  they  or  the  survivors  or  survivor  of  them,  and  the 
heirs,  executors,  and  administrators  of  such  survivor,  should  col- 
lect, get  in,  and  convert  the  same  into  money^  and  thereout  pay, 
her  funeral  expenses  and  just  debts,  and  after  paying  £100  to 
Esther  James,  invest  the  clear  residue  in  the  public  fimds,  or  on 
real  security,  and  out  of  the  dividends  and  interest  of  suchfonds 
and  securities  apply  a  sufficient  sum  towards  the  support  and 
education  of  James  Taylor  James,  the  son  of  Esther  James,  until 
he  should  attain  the  age  of  21,  and  upon  his  attaining  that  age 
to  pay  and  transfer  to  him  all  such  principal  monies,  stocks, 
fimds,  and  securities  ;  and  in  case  he  should  die  under  21,  to 
pay  and  transfer  the  same  unto  and  amongst  the  children  who 
should  be  then  living  of  the  testatrix's  broflier,  John  Freaison, 
in  equal  shares.    The  will  contained  a  declaration  that  the  tros- 
tees  should  not  be  charged  or  chargeable  with  any  more  of  the 
monies  and  premises  thaii  they  respectively  should  actually  re- 
ceive, and  that  one  of  them  should  not  be  answerable  or  account- 
able for  the  other  of  them,  but  each  for  his  own  acts  and  de&ults 
only. 

The  testatrix  died  on  the  26th  May,  1816,  leaving  the  seve- 
ral persons  named  in  her  will  surviving  her.  Esther 
[*371]  'James  in  1827  married  Edward  Newby.  John  Dick- 
enson died  in  December,  1823,  having,  by  his  will  ap- 
pointed his  wife  Elinor  Dickenson  his  sole  executrix,  who  prov- 
ed his  will,  and  died  in  the  year  1825,  leaving  Benson  Harrison 
her  executor,  who  duly  proved  her  will.  James  Taylor  James 
attained  the  age  of  21  in  July,  1836. 

The  bill  was  filed  by  James  Taylor  James  against  James 
Frearson  and  Francis  James.  It  stated  that  the  defendants  and 
Dickenson,  who  was  an  attorney,  upon  the  decease  of  the  tes- 
tatrix accepted  the  trusts  of  the  will,  and  took  upon  themselves 
the  execution  of  it ;  that  the  farming-stock  and  other  personal 
estate  of  the  testatrix  was  sold  by  auction  on  behalf  of  the  exe- 
cutors, and  that  the  defendants  attended  and  sanctioned  the  sale ; 
that  the  monies  got  in  on  account  of  the  testatrix's  estate,  inclod* 
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ing  the  monies  arising  from  the  auction,  were  received  by  Dick- 
enson, with  the  sanction  and  permission  of  the  defendants ;  that 
Dickenson  out  of  such  monies  paid  the  debts  and  funeral  expen- 
ses of  the  testatrix  and  the  legacy  of  £100,  but  that  he  never  in- 
vested the  residue,  though  amounting  to  Upwards  of  £4000,  for 
the  benefit  of  the  plaintiff,  nor  ever  allowed  him  any  mainten- 
ance, nor  ever  proved  the  will ;  that  the  defendants  took  no 
steps  to  compel  Dickenson  properly  to  perform  the  trusts  of  the 
will,  although  he  acted  and  professed  to  act  on  behalf  of  him- 
self and  the  defendants ;  that  the  defendants  had  since  Dicken- 
son^s  death  proved  the  will ;  that  the  defendant  James,  on  seve- 
ral occasions  in  the  lifetime  of  Dickenson,  received  considerable 
sums  of  money  from  Dickenson,  or  his  clerk  Sykes,  on  account 
of  the  testatrix's  estate ;  that  the  amount  of  these  sums  had  been, 
in  breach  of  trust,  retained  by  the  defendant  James,  with  the 
privity  of  the  other  defendent,  and  secured,  as  they  pretended, 
by  a  mortgage  of  an  estate  of  James ;  that  Dickenson's  estate 
was  insolvent,  and  that  the  defendants  had  entered  into  a  com- 
position with  Benson  Harrison,  the  representative  of  Dick- 
enson, under  *which  they  had  received  an  inconsiderable  [*372] 
dividend  on  account  of  the  testatrix's  estate ;  and  that 
since  the  execution  of  that  deed,  Benson  Harrison  had  received 
nothing  on  account  of  Dickenson's  estate. 

As  evidence  (in  addition  to  what  has  been  previously  stated) 
that  the  defendants  acted  in  the  executorship  before  the  death 
of  Dickenson,  the  bill  alleged,  that  on  the  occasion  of  the  testa- 
trix's funeral,  her  will  was  read  over  to  the  defendants  and  the 
assembled  relatives,  and  that  neither  of  the  defendants  made  any 
observation  expressive  of  an  intention  not  to  accept  the  trusts ; 
that  the  sale  of  the  testatrix's  effects  was  advertised  in  the  usual 
manner ;  that  both  the  defendants  were  present  at  the  sale,  and 
took  part  therein  as  executors ;  and  that  during  the  life  of  Dick- 
enson, and  while  he  acted  or  professed  to  act  as  executor,  the 
defendants  called  several  times  at  his  office  to  enquire  into  the 
state  of  the  afiairs  of  the  estate  of  the  testatrix,  and  to  require 
from  him  an  account  of  the  monies  paid  and  received  by  him 
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on  account  of  the  estate,  and  that  latterly  they  were  unable  to 
see  John  Dickenson,  but  saw  his  clerk  Sykes. 

The  bill  prayed  that  an  account  might  be  taken  of  the  person- 
al estate  of  the  testatrix  possessed  by  Dickenson,  or  which  bu( 
for  his  wilful  default  might  have  been  received  by  him,andtbat 
it  might  be  declared  that  the  defendants  were  severally  liable 
for  the  sums  received"  by  Dickenson,  and  not  accounted  for  by 
him,  and  might  be  decreed  to  make  good  the  same ;  and  that  an 
account  might  be  taken  of  all  sums  received  by  each  of  the  d^ 
fendcmts  on  account  of  the  testatrix's  estate,  with  half-yearly 
rests,  and  £6  per  ceni.  interest  on  the  balances  firom  time  lo 
time  appearing  to  be  in  their  hands,  and  they  might  be  decreed 
to  pay  the  same ;  and  that  in  case  either  of  them  should  appear 
to  be  insolvent,  that  each  should  be  declared  liable  for  the 
amount  found  due  from  both,  and  should  be  decreed  to  pay  the 

same. 
[*373]        *The  defendant  Frearson,  by  his  answer,  denied  that 

he  did  upon  the  death  of  the  testatrix  accept  the  trusts 
of  the  will,  or  that  he  had  undertaken  the  execution  thereof 
until  after  the  death  of  Dickenson ;  for  knowing  that  Dickenson 
had  been  the  confidential  agent  and  adviser  of  the  testatrix,  and 
that  he  was  then  employed  as  such  agent  and  adviser  by  Esther 
James  and  Francis  James,  who  from  their  near  coimection  with 
the  plaintiff,  were  the  proper  guardians  of  his  interests,  the  de- 
fendant forebore  to  interfere  in  any  manner  in  the  executorship 
during  the  lifetime  of  Dickenson.  He  admitted  that,  on  the 
death  of  Dickenson,  he  was  requested  by  Mrs.  Newby  (formerly 
Esther  James)  to  undertake  the  trusts  of  the  will,  and  he  then 
discovered  for  the  first  time  that  Dickenson  had  not  proved  the 
will,  but  had  acted  as  executor  and  had  called  in  the  testatrif  s 
mortgages,  and  converted  into  money  the  rest  of  her  personal 
estate,  and  mixed  the  proceeds  with  his  own  monies.  The  de- 
fendant then  stated,  that  imder  such  circumstances  he  was  un- 
willing to  undertake  the  executorship,  but  to  prevent  the  total 
k)8s  oi  the  estate  he  did  so,  and  he  accordingly,  together  with 
the  defendant  James,  proved  the  will.    He  further  stated,  that 
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having  taken  upon  himself  the  executorship,  he  took  legal  ad- 
vice as  to  whether  he  should  file  a  bilLagainst  Benson  Harrison 
for  the  recovery  of  what  was  due  from  Dickenson,  but  upon 
being  informed  that  Dickenson's  estate  was  insolvent,  he  fore- 
bore  to  take  that  step ;  and  he  admitted,  that  after  an  investiga- 
tion of  Dickenson's  affairs,  and  after  several  meetings  of  Dick- 
enson's creditors,  at  one  of  which  the  balance  due  from  Dicken- 
son's estate  to  that  of  the  testatrix  was,  upon  an  examination  of 
the  accounts,  found  to  be  £4180,  he  the  defendant,  and  the  de- 
fendant James,  did,  at  the  request  of  Mrs.  Newby,  who  took  an 
active  part  at  the  meetings,  execute  to  Benson  Harrison,  in  con- 
junction with  the  other  creditors  of  Dickenson,  a  deed  of  com- 
position, bearing  date  the  19th  November,  1831,  under 
♦which  two  dividends  of  £1465  and  139/.  13^.  (latter  [*374J 
being  understood  to  be  a  final  dividend)  were  received  on 
account  of  the  testatrix's  estate.  The  defendant  denied  all 
knowledge,  till  after  the  death  of  Dickenson,  of  the  payments 
made  by  Dickenson  and  Sykes  to  the  defendant  James  ;  but  he 
stated,  that  upon  those  payments  coming  to  his  knowledge,  he 
required  security  from  James,  and  finding  that  he  had  no  better 
security  to  give,  he  admitted  that  he  had  taken  from  James  a 
mortgage  for  £1000,  the  amount  of  three  sums  and  interest,  ad- 
vancing to  James,  out  of  the  testatrix's  estate,  £200  in  addition, 
in  order  to  pay  ofi'  a  former  mortgage,  and  thereby,  as  the  de- 
fendant submitted,  to  better  the  security  by  getting  in  the  legal 
estate.  And  he  alleged  that  he  had  always  been  ready  and 
willing,  and  had  frequently  offered,  to  assign  the  mortgage  to 
the  plaintiff,  and  in  the  meantime  to  pay  the  rent  (£39)  to  him. 
He  admitted  that  he  was,  as  a  relative  of  the  testatrix,  present 
at  the  reading  of  her  will,  and  that  he  made  no  objection  to  the 
executorship.  He  also  admitted  that  he,  on  his  return  from 
market,  was  present  at  the  sale,  but  denied  that  he  took  any 
part  in  it  as  executor,  or  that  he  ever  authorized  advertisements 
in  his  name.  He  denied  the  whole  of  the  allegations  in  the  bill 
as  to  his  calling  with  the  other  defendant  at  Dickenson's  of- 
fice, and  as  to  what  took  place  there.     He  did  not,  however, 
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deny  that  he  had  ever,  for  any  purpose,  called  at  Dickensorfs 
office. 

The  answer  of  the  defendant  James  did  not  materialty  differ 
from  the  answer  of  Frearson,  except  that  he  admitted  having 
gone  to  Dickenson's  office  in  his  lifetime  on  affairs  of  his  own. 

In  support  of  this  case,  the  plaintiff'  examined  two  witnesses. 
One  of  these,  Mrs.  Newhy,  stated  that  after  the  funeral  of  the 
testatrix,  her  friends  returned  to  the  house,  the  will  was  read 
aloud   by  Isaac  Dickenson,   the  brother  of  John  Dickenson, 
both  the  defendants  being  present,  and  the  names  of 
[•375]    the  trustees  and  executors  being  •distinctly  mentioned, 
and  that  the  deponent  did  Hot  hear  either  of  the  defend- 
ants refuse  to  accept  the  trusts ;  and  that  after  the  will  was 
read  Isaac  Dickenson  took  it  away  with  him.    The  deponent 
also  stated,  that  the  farming-stock  and  effects  were  sold  by  or- 
der of  the  trustees,  who  were  both  present  at  the  sale  in  the 
capacity  of  trustees,  and  exercised  acts  of  authority  or  owner- 
ship, by  giving  orders  respecting  the  sale,  namely,  by  ordering 
the  deponent,  who  was  resident  in  the  house,  to  provide  refresh- 
ments and  make  things  ready ;  that  on  the  day  of  the  sale  the 
deponent  asked  hoth  the  defendants  to  give  her  a  pig,  &c., 
which  they  agreed  to ;  and  that  when  the  defendants  were  in 
the  habit  of  going  to  see  John  Dickenson,  the  defendant  James 
used  to  call  at  the  deponent's  house  on  his  return,  &c. 

The  other  witness,  Sykes,  deposed  to  several  calls  having 
been  made  by  the  defendant  Frearson  at  Dickenson's  office, 
during  his  lifetime,  for  the  purpose  of  making  enquiries  relative 
to  the  affairs  of  the  testatrix ;  and  he  also  stated,  that  on  one 
occasion  both  the  defendants  called  together,  but  that  Dicken- 
son, by  reason  of  illness,  declined  to  see  them :  that  nothing  par- 
ticular, however,  was  said  on  this  occasion,  except  that  James  en- 
quired generally  how  the  accounts  of  the  testatrix  were  going  on. 

Mr.  Swanston  and  Mr.  RomiUy^  for  the  plaintiff",  referred  to 
Mucklow  V.  Puller  (a)  and  Booth  v.  Booth  (6). 

(o)  Jac  198.  (6)  1  Beav.  125. 
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Mr.  Russell  and  Mr.  Phillips^  for  the  defendants,  contended 
that  there  was  no  ground  whatever  for  charging  the  defendant 
Frearson  in  respect  of  anything  which  took  place  before  the 
death  of  John  Dickenson. 

The  Vice-Chancellor. — ^Every  step  which  has 
been  *taken  in  the  argument  has  only  shown  it  to  be    [*376] 
more  and  more  absolutely  necessary  that  an  enquiry 
should  be  directed  upon  almost  every  point  raised  in  the  plead- 
ings. 

The  plaintiff,  who  attained  his  majority  in  1836,  and  filed  his 
bill  in  1839,  sues  as  the  residuary  legatee  of  a  testatrix  who 
died  more  than  twenty  years  ago.    The  defendants  are  the 
surviving  executors  and  trustees  of  the  testatrix.    The  subject- 
matter  of  the  transactions  in  question  is  only  personalty.     The 
defendants  were  relatives  of  the  testatrix,  who  carried  on  the 
business  of  a  farmer,  and  appears  to  have  been  wealthy.    Dick- 
enson, one  of  the  trustees  and  executors,  was  a  professional 
gentleman,  and  probably  concerned  for  her  in  her  lifetime. 
Probably,  for  this  reason  the  lady  put  him  in  the  administra- 
tion of  her  affairs  after  her  death.    It  appears,  however,  singu- 
larly enough,  that  though  the  personal  estate    consisted  «f 
several  thousands  of  pounds,  and  was  not  confined  to  farming- 
stock  and  matters  of  that  description,  there  was  no  probate  in 
the  lifetime  of  Dickenson,  who  survived  her  several  years,  and 
died  in  1823.    Probate  was,  in  the  year  1825,  taken  out  by  the 
two  defendants  on  the  record.    It  is  clear,  however,  that  during 
the  years  which  elapsed  between  the  death  of  the  testatrix  and 
that  of  Dickenson,  the  estate  was  administered  by  the  defend- 
ants and  Dickenson,  or  some  or  one  of  the  three,  substantially  in 
the  same  way  as  if  probate  had  been  obtained.    It  appears  that 
Dickenson,  at  the  time  of  his  death,  had  received  several  sums 
upori   account  of  the  personal  estate,  and  was  indebted  to  the 
estate  in  a  large  amount,  exceeding  £4000 ;  and  after  the  death 
of  Dickenson,  the  defendants,  having  proved  the  will,  appear  to 
have  entered  into  an  arrangement  with  the  representatives  of 
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Dickenson  for  the  purpose  of  settling  that  demand,  and  receiv- 
ing payment  from  the  estate  of  Dickenson,  by  way  of  composi- 
tion. We  are,  however,  left  in  the  dark  during  the  six  or  seven 
years  between  the  death  of  Dickenson  and  the  death  of 
[*377]  the  testatrix,  as  to  *the  particulars  of.  the  sum  left 
in  the  hands  of  Dickenson.  It  is  suggested  for  Frear- 
son  that  he  cannot  be  compelled  to  account  for  them,  be- 
cause, amongst  other  reasons,  he  did  not  prove  the  will  till 
the  death  of  Dickenson.  From  the  absence  of  probate,  how- 
ever, in  Dickenson's  lifetime  little  is  to  be  inferred,  because,  if 
there  was  no  probate,  matters  went  on  as  if  it  had  been  taken 
out  in  the  usual  way ;  and  as  to  this  or  any  other  matter,  the 
defendant  has  entered  into  no  evidence  in  the  cause,  oral  at 
documentary. 

On  the  part  of  the  plaintiff  two  witnesses  have  been  exam- 
ined. One  of  them,  the  plaintiff's  mother,  was  at  the  house  at 
the  time  of  the  testatrix's  death,  and  was  present  at  some  of  the 
transactions  which  took  place  after  her  death ;  and  if  the  evi- 
dence of  the  two  witnesses  is  to  be  believed,  no  doubt  they 
establish  the  fact,  that  in  the  lifetime  of  Dickenson,  and  at  an 
early  period  after  the  death  of  the  testatrix,  Frearson  had 
accepted  the  executorship.  I  say  if  it  is  to  be  believed,  because 
Frearson  has  denied  it.  It  is  not  proposed  to  decide,  and  I  do 
not  say  that  I  shall  now  decide,  that  point ;  but  to  say  in  the 
face  of  tlie  facts  appearing  from  the  evidence,  more  especial- 
ly the  fact  of  a  large  balance  remaining  in  the  hands  of  Dick- 
enson at  his  death,  followed  by  a  deed  of  composition  by 
his  executors  after  his  death  to  say,  as  has  been  suggested,  that 
there  shall  be  no  enquiry  as  to  these  circumstances,  is  a  propo- 
sition of  such  a  nature  as  it  has  seldom  occurred  to  me  to  hear 
made  in  a  court  of  justice.  It  is  plain  there  must  be  an 
enquiry. 

Before,  however,  I  proceed  to  direct  the  enquiries,  I  may  re- 
mark upon  the  meaning  of  the  word  "both,"  in  the  deposition 
of  Mrs.  Newby.    It  is  clear  that  she  meant  both  the  defendants. 


CASES  IN  CHANCERY.  8^ 


1849. — James  ▼  Freanwn. 


Looking  at  the  whole  of  her  evidence  it  is  impossible  to  think 
otherwise. 

The  transaction  as  to  James,  the  other  executor,  equally  de- 
mands enquiry.  I  have  been  anxious  as  &r  as  I  could,  not 
to  express  any  opinicm  on  the  case,  and  I  desire,  in  *send-  [*378J 
ing  it  to  the  Master's  Office,  to  have  it  understood  that 
I  express  no  opinion  as  to  what  ought  to  be  the  result  of  all 
the  facts,  after  going  before  the  Master.  AH  I  decide  is,  that  it 
is  a  case  for  enquiry,  with  large  and  ample  discretionary  powers 
in  the  Master.  The  Registrar  will  take  a  note  of  there  being  no 
objection  for  want  of  parties.[2] 

DntECT  the  ordinary  administratioii  accounts  against  the  two  defendants  as  if  they 
were  the  only  execnton^    Then  let  the  Master  enquire  what  parts  of  the  testatrix's 
penonal  estate,  if  any,  are  now  outstanding ;  and  if  any  parts  of  the  testatrix's  per- 
sonal estate  are  now  outstanding,  how  long  the  same  haye  been  so,  and  under  what 
circamstances.    Enquire  when,  and  by  what  person  or  persons,  and  m  what  charac- 
ter, and  under  what  circumstances,  all  other  parts  of  the  testatrix's  penonal  estate 
haye  been  posMSMd,  received,  applied,  and  disposed  of,  and  what  has  become  thereof. 
Enquire  and  state  what  payments  were  property  made  on  account  of  the  testatrix's 
estate,  or  in  the  coune  of  a  due  administration  thereof  in  the  lifetime  of  the  late 
John  Dickenson,  and  when  and  by  whom,  and  in  what  character,  and  to  what 
antwint     The  Master,  in  considering  what  payments  were  so  made,  not  to  have 
regard  to  the  probate  not  being  produced.    Enquire  and  report  whether  Dickenson  in 
his  lifetime  eyer,  and  when,  first  accepted  the  trusteeship  or  executoxship  of  the  tes- 
tatrix's win,  and  whether  in  his  lifetime  he  acted  in  that  character,  and  when  first. 
Enquire  and  report  when  firrt  the  defendants  respectiyely  accepted,  or  agreed  to 
aoeepC,  the  trusteeship  and  executorship  of  the  said  will ;  and  whether  the  defend- 
ants, or  either  and  which  of  them,  ever,  and  when,  first  acted  in  such  trusteeship  or 
ezecotonhip  in  the  lifetime  of  John  Dickenson.    Enquire  and  report  in  what  sum 
mud  under  what  circumstances  John  Dickenson  was  indebted  to  the  testatrix's 
estate  at  the  time  of  his  death,  and  by  what  moans  he  had  become  so,  and  how  long 
he  had  been  sa    Enquire  and  report  when  fint  the  defendant's  respectively,  or 
eitiier  and  which  of  them,  had  notice  that  John  Dickenson  was  indebted  to  the 
ojtnfn  of  the  testatrix  in  any  and  what  sum.    E^uire  and  report  whether  the  de- 
fendant, Francis  James,  was,  at  the  time  of  filing  the  bill,  indebted  to  the  testatrix's 

[S]  See  what  »  saki  by  the  Master  of  Uie  Rolls,  in  Booth  y.  Booth,  I  Beay.  129  ; 
WiUuniu  y.  Nixon,  3  Beay.  473,  5.    Dove  y.  Everard,  1  Russ.  &  M.  331. 
y.  Crenohaw,  14  Peten,  166.     CUtrk  y.  Clark,  8  Paige,  153.    Cfreem- 
▼  W^krford,  1  Beay.  576.    Broadhtrti  y.  BtOguy,  ante,  16,  38,  n.  (1.) 
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OBtata  in  any  and  what  ram  of  money,  and  by  what  moans,  and  under  what  ciiciim- 
■tances,  and  when  he  had  become  so,  and  how  long  he  had  been  ao,  and  irtken  fint 
the  defendant  Freanou  had  notice  that  James  was  indebted  to  the  testatzix's  estate  in 
any  and  what  sam  of  money.  Enquire  and  state  whether  the  defendant  Fre&noa 
ever,  and  when,  took  any  and  what  secniity  or  securities  from  the  defendant  Jamei^ 
in  respect  of  any  and  what  sum  dae  from  the  defendant  James  to  the  testatiiz*! 
estate,  and  under  what  circumstances,  and  what,  if  any  thing,  has  been  pndiieed 
thereby,  and  what  if  any  thing,  the  defendant  Freanon  receiyed,  and  the  ralne  d 

rach  securities.     Enquire  under  what  circumstances  the  composition  deed  of 
[*379]    the  19th  November,  1631,  was  entered  *into,  and  what,  if  any  thing,  baa 

been  received  by  the  parties  to  this  cause,  or  any  or  either  and  wbidi  of 
them,  or  by  or  for  their  or  his  order  or  use,  under  or  by  virtue  of  such  deed,  aid 
whether  anything  now  remains  to  be  received  thereunder.     Einqujre  and  state  when 
the  plamtiff  attained  his  majority;  when  he  (int  had  notice  of  the  composition  deed; 
when  he  fust  had  notice  of  the  defendant  James  being  indebted  to  the  said  tostatiix'f 
estate,  and  when  he  fimt  had  notice  of  the  security  obtained  from  James.    Enquire 
and  state  whether  any  and  what  account  or  accounts  was  or  were  ever,  and  vhea, 
settled  between  the  plaintiff  on  the  one  hand,  and  the  defendants,  or  the  defendants 
and  Walker,  or  any  or  either  and  which  of  them,  on  the  other,  and  of  what  nutnre 
and  under  what  circumstances ;  and  if  the  Master  shall  find  any  such  accoonts  to 
have  been  settled,  let  him  state  all  the  particulars  relating  thereto,   and  whether, 
when  the  plaintiff  settled  the  same,  he  had  notice  of  all  the  material  facts  and  at- 
eurastances  relating  to  the  subject  thereof.     Enquire  and  state  whether  any  and 
what  vouchers,  or  other  documents  or  papers  relating  to  the  said  testatrix's  estate,  or 
the  administration  thereof,  were  ever  and  when,  delivered  to  the   plaintiff,  or  by 
his  order  or  for  his  use,  and  by  whom,   and  under  what  circumstances,  and  whit 
has  become  thereof;  and  whetlier  the  defendants,  or  either  and  which  of  them,  at 
the  time  of  filing  the  bill,  or  at  any  time  since,  had  in  their  or  his  poaseasion  or 
power  any  and  what  documents,   papers,  or  writings  relating  to  the  said  testatrix's 
estate,  or  the  administration  thereof     Liberty  to  state  any  special  circomstances 
with  respect  to  the  acts  and  conduct  of  the  defendants  and  Dickenson  itepective- 
ly,  between  the  death  of  the  testatrix  and  the  death  of  Dickenson,  or  snbaequently, 
relating  to  her  afiain,  or  the  administration  thereofl    Liberty  to  state  special  cir- 
cumstances   (if  he  shall  find  any)  with  respect  to  the  acts    and  condact   of  the 
plaintiff,  in  respect  of  the  matters  aforesaid,  or  in  any  of  them,  since  h»  majority 
Liberty  to  state  any  special  circumstances  with  regard  to  any  of  the  matters  afaresaid 
Let  the  accounts  and  enquiries  as  to  the  testatrix's  estate,  and  receipts  and  pay- 
menta  in  respect  thereof,  be  without  prejudice  to  the  effect,  if  any,  to  be  given  to 
any  settled  account  or  accounts,  if  the  Master  shall  find  any.     Usual  directions  ftr 
discovery  and  production  of  documents.     Reserve  further  directions  and  costs,  with 
liberty  to  apply. 
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•Morris  v.  Livie.  [•380] 

1849:  Maroh  14th,  ISth. 

Tettaior  bequeathed  to  A.  and  B.,  two  of  his  three  ezecatoxB,  m>  mucn  money  as 
would  purchase  X6666  consoby  which  stock  he  directed  should  stand  in  their  joint 
names,  upon  trust  to  pay  the  diyidends  to  C.  for  life  ;  the  capital,  after  C.'s  death 
to  sink  into  the  residue.  He  then,  out  of  the  residue,  gave  several  pecuniary  le- 
gacies,  amongst  which  was  a  legacy  of  JC5000  to  B.,  and  bequeathed  the  surplus 
residne  to  D.  Upon  the  death  of  the  testator,  A.  and  B.  purchased  the  consols, 
pursuant  to  the  directions  of  the  will.  A.  afterwards  died,  and  then  B.  sold  out 
the  stock,  and  applied  the  proceeds  to  his  own  use : — Held,  that  quoad  B.  no  ap- 
propriation was  made  of  the  stock,  so  as  to  separate  it  from  the  residue,  and  conse- 
quently, that  C.  and  D.  were  entitled  to  be  reimbursed  rateably  out  of  B.'s  legacy 
of  jCSOOO  the  losses  which  they  had  respectively  incurred  by  means  of  B.'s  breach 
of  trust. 

If  an  executor  assigns  his  reversionary  legacy,  the  assignee  takes  it  subject  to  the 
equities  which  attached  to  the  executor ;  and  therefore,  if  the  latter,  though  sub- 
sequently to  the  assignment,  wastes  the  testator's  assets  cannot  receive  the 
legacy  till  satisfaction  has  been  made  for  the  breach  of  trust. 

Robert  Livie,  the  elder,  by  his  will,  dated  the.  20th  of 
December,  1806,  gave  and  bequeathed  unto  his  brother-in-law, 
Alexander  Champion,  and  his  partner  Robert  Livie  the  younger, 
the  sum  of  £4000,  upon  trust  that  they  and  the  survivor  of 
them,  and  the  executors  or  administrators  of  such  survivor, 
should,  as  soon  as  conveniently  might  be  after  the  testator's 
decease,  lay  out  and  invest  the  same  in  the  public  funds  in 
their  or  his  names  or  name,  and  should  stand  possessed  thereof, 
and  of  the  dividends  thereof,  upon  trusts  to  receive  the  interest 
and  dividends  when  and  as  the  same  should  become  due  and 
payable,  and  pay  the  same  into  the  proper  hands  of  Catherine 
Primrose,  the  testator's  sister,  or  to  her  assigns,  for  her  sole  use 
and  benefit,  free  from  the  debts,  control,  or  engagements  of  any 
husband  whom  she  might  intermarry,  her  receipts  alone,  not- 
withstanding such  coverture,  to  be  good  sufficient  discharges, 
dx. ;  and  after  her  decease,  upon  trust  to  pay,  assign,  and  trans- 
fer the  said  principal  sum,  and  the  stocks  or  funds  wherein  the 
same  might  be  invested,  and  the  interest  and  dividends  thereof, 
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unto  her  son  Robert  Primrose,  if  he  should  be  living  at  the  de- 
cease of  his  said  mother,  for  his  own  absolute  use ;  but  in  case 
he  should  die  in  the  lifetime  of  his  said  mother,  then  the  testa- 
tor directed  that  the  said  principal  money,  and  the  stocks  or 
funds  to  be  purchased  therewith,  as  aforesaid,  should  sink  into 
and  become  part  of  the  residue  of  his  personal  estate  therein- 
after bequeathed.    And  after  giving  several  specific  legacies, 

the  testator  gave  and  bequeathed  all  the  rest  and  residue 
[•381]    of 'his  estate  and  effects,  subject  to  the  payment  of  his 

debts  and  funeral  expenses,  and  also  the  several  lega- 
cies thereinbefore  given  unto  the  said  Alexander  Champion  and 
Robert  Livie  the  younger,  their  executors  and  administrators, 
upon  trust  that  they  or  the  survivor  of  them,  his  executors  and 
administrators,  should,  as  soon  as  conveniently  might  be  after 
his  decease,  collect  and  get  in  the  same,  and  after  deducting  all 
necessary  expenses,  should  lay  out  and  invest  the  clear  residue 
of  his  estate  and  effects,  from  time  to  time,  in  some  of  the  public 
funds,  or  upon  real  securities,  as  to  them  should  seem  best,  in 
their  or  his  names  or  name,  and  should  stand  possessed  of  all 
such  stocks,  funds,  and  securities,  and  of  the  dividends  and 
interest  thereof,  upon  trust,  during  the  life  of  Jane  Lirie,  the 
testator's  wife,  to  receive  the  dividends,  interest,  and  produce 
of  the  said  clear  residue,  and  pay  the  same  unto  his  wife,  oi 
otherwise  authorize  and  empower  her  to  receive  the  same 
during  her  life,  for  her  own  sole  and  absolute  use  and  benefit ; 
and  from  and  immediately  after  the  decease  of  his  said  wife, 
upon  trust  to  sell  and  transfer  the  said  stocks,  funds,  and  secu- 
rities wherein  or  upon  which  the  rest  and  residue  of  his  said 
personal  estate  should  be  invested,  and  to  receive  and  stand 
possessed  of  all  the  monies  arising  from  the  sale  thereof,  and 
all  the  dividends  and  interest  which  should  have  arisen  from 
the  decease  of  his  said  wife,  upon  the  several  trusts,  and  to  pay 
and  apply  the  same  for  the  several  legacies,  uses,  intents,  and 
purposes  thereinafter  mentioned.  And  in  particular,  the  tes- 
tator thereby  gave  and  bequeathed  the  sum  of  £6000,  part  of 
such  lastrmentioned  monies,  to  his  nephew  the  said  Robot 
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Primrose,  to  be  paid  to  him  as  soon  after  his  the  said  testator's 
wife's  decease  as  conveniently  might  be,  for  his  own  absolute 
use.  And  the  said  testator  thereby  also  bequeathed  the  sum  of 
£5000,  further  part  of  such  last-mentioned  monies  unto  the 
said  Robert  Livie  the  younger,  to  be  paid  to  him  over 
and  above  all  other  legacies  given  to  him  by  *his  said  [^382] 
will,  as  soon  as  conveniently  might  be  after  his,  the  tes- 
tator's wife's  decease,  to  and  for  his  own  absolute  use.  And 
after  giving  out  of  such  last-mentioned  monies  the  several  other 
legacies  therein  particularly  mentioned,  as  to'  all  the  rest  and 
residue  of  the  said  stocks,  funds,  and  securities  wherein  the 
residue  of  his  estate  and  effects  should  be  invested,  and  of  all 
monies  to  arise  by  sale  thereof  and  of  all  other  his  estate  and 
effects,  from  and  after  the  decease  of  his  said  wife,  and  pay- 
ment and  appropriation  of  the  several  sums  of  money  and  le- 
gacies thereinbefore  given  and  bequeathed,  the  testator  directed 
that  his  said  trustees,  and  the  survivor  of  them,  ice,  should 
stand  possessed  thereof,  in  trust  for  such  person  and  persons, 
and  for  such  uses,  intents,  and  purposes  as  his  said  wife,  in 
and  by  her  last  will  and  testament,  or  any  codicil  thereto,  should 
limit  or  appoint,  give  or  bequeath  the  same ;  and  in  default  of 
such  limitation  or  appointment,  gift,  or  bequest,  and  as  to  all 
such  part  thereof  whereof  no  such  limitation  or  appointment 
gift,  or  bequest  should  be  made,  in  trust  for  the  executors  and 
administrators  of  his  said  wife.  And  the  testator  appointed  the 
said  Jane  Livie,  Alexander  Champion,  and  Robert  Livie  the 
younger,  executrix  and  executors  of  his  will. 

By  a  codicil  to  his  will,  dated  the  19th  of  February,  1807, 
after  reciting  the  bequest  of  £4000  for  the  benefit  of  his  sister 
Catherine  Primrose,  the  testator  declared  his  will  to  be,  that  in 
case  the  said  sum  of  £4000  should  be  insufficient  to  purchase 
the  sum  of  6666/.  13^.  Ad.  Three  per  cent.  Consolidated  Bank 
Annuities,  the  deficiency  should  be  made  good  out  of  his  personal 
estate,  and  he  therefore  gave  and  bequeathed,  in  the  event 
aforesaid,  unto  the  said  Alexander  Champion  and  Robert  Livie 
the  younger,  and  the  survivor  of  them,  so  much  money,  in  ad- 
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dition  to  the  said  sum  of  £4000,  as  would  with  that  sum  pur- 
chase the  sum  of  6666/.  13j.  id.  Three  per  cent.  Consols.  And 
he  declared  that  the  trustees  should  stand  possessed  of 
[•383]  the  •said  sum  of  6666/.  13*.  4rf.  Three  per  cent.  Consols, 
upon  the  same  trusts  as  were  in  his  will  mentioned 
and  declared  concerning  the  stocks  and  funds  therein  directed 
to  be  purchased  with  the  said  sum  of  £4000. 

The  testator  died  in  May,  1807,  and  his  will  was  proved  in 
the  same  month  by  Champion  and  Robert  Livie  the  younger. 
Champion  afterwards  dying,  probate  was  in  April,  1809,  granted 
to  Jane  Livie. 

In  1823,  which  was  in  the  lifetime  of  his  mother,  Robert 
Primrose  died,  whereupon  a  bill  was  filed  by  his  executors, 
Morris  and  Dawes,  against  Jane  Livie,  the  assignees  under  the 
bankruptcy  of  Robert  Livie  the  younger,  and  other  persons, 
suggesting  that  after  the  death  of  Champion,  Robert  Livie  the 
younger  had  committed  a  devastavit  as  to  part  of  the  testator's 
assets,  and  praying  that  the  testator's  residuary  estate  might  be 
ascertained  and  secured ;  and  if  the  same  were  found  insuflS- 
cient  for  payment  of  Robert  Primrose's  legacy  of  £6000,  and  the 
other  legacies  bequeathed  out  of  the  residue,  then,  that  it  might 
be  declared  that  the  legacy  of  £5000  bequeathed  to  Robert  livie 
the  younger  was  liable  to  make  good  Robert  Primrose's  legacy, 
and  the  other  legacies. 

In  this  suit  the  Master  reported,  that  on  the  2nd  June,  1807, 
part  of  the  personal  estate  of  the  testator  wa.s  invested  by  Alex- 
ander Champion  and  Robert  Livie  the  younger,  as  the  trustees 
and  acting  executors  named  in  the  will  of  the  testator,  in  the 
purchase  of  6666/.  I3s,  M.  Three  per  cent.  Consols,  to  provide 
for  the  legacy  in  favour  of  the  testator's  sister  Catherine  Prim- 
rose, and  that  such  stock  was  placed  in  the  joint  names  of 
Alexander  Champion  and  Robert  Livie  the  younger,  in  the 
books  of  the  Bank  of  England.  That  in  or  about  the  month  of 
April,  1809,  Alexander  Champion  died,  whereby  Robert  Livie 
the  younger  became  the  survivor  in  the  joint  account  of  the  said 
6666/.  139.    id.  Three  per  cent  Consols,  and  also  entitled 
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to  transfer  the  same ;  and  that  on  or  about  the  *month  [*384] 
of  December,  1812,  Robert  Livie  the  younger  sold  and 
transferred  the  said  sum  of  6666/.  13^.  4rf.  Three  per  cent.  Con- 
sols, and  applied  the  proceeds  thereof  to  his  own  use.  The 
Master  further  found  that  Catherine  Primrose  received  from 
Robert  Livie  the  younger,  from  the  death  of  the  testator  up  to 
the  month  of  December,  1821,  the  sum  of  £200  annually  in  res- 
pect of  the  interest  or  dividends  of  the  monies  by  the  testator's 
will  and  codicil  directed  to  be  invested  for  her  benefit  for  her 
life,  and*  that  since  the  month  of  December,  1821,  she  had  re- 
ceived no  monies  whatever  in  respect  of  such  interest  or  divi- 
dends, but  the  same  remained  unpaid  from  that  time. 

It  appeared  that  before  he  sold  out  the  stock,  Robert  Livie 
the  younger  assigned  his  own  legacy  of  £5000,  for  valuable 
consideration,  to  one  Seward. 

In  January,  1830,  the  cause  came  on  for  hearing  before  the 
Master  of  the  Rolls  on  further  directions,  when  Catherine  Prim- 
rose presented  her  petition  for  payment  of  the  arrears  of  her 
dividends.  That  petition  was  dismissed,  but  with  liberty  to 
the  petitioner  to  apply,  as  she  might  be  advised,  on  the  death  of 
Jane  Livie. 

Early  in  1833  Catherine  Primrose  died,  having  appointed  the 
plaintiffs  her  executors. 

In  December,  1839,  Jane  Livie  died,  whereupon  the  suit  was 
revived  against  her  personal  representatives. 

The  cause  now  came  on  again  for  hearing  on  further  direc- 
tions, and  also  on  the  petition  of  the  executors  of  Catherine 
Primrose.  The  petition  prayed  that  the  sum  of  £2200,  being 
the  amount  of  the  arrears  of  Catherine  Primrose's  annual  divi- 
dends on  the  6666/.  13^.  4d.  Consols  might  be  paid  to  her  exe- 
cutors out  of  the  £6000  bequeathed  to  Robert  Livie  the  younger. 

Mr.  Wigram  and  Mr.  Goldsmid,  for  the  executors  of  Ro- 
l>ert  Primrose. — In  Skinner  v.  Sw€et,{a)  the  executrix 
*was  indebted  to  the  testator's  estate,  and  had  an  annu-    [*385] 

(a)  3  Madd  344. 
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ity  under  the  will,  and  the  Yice-Chancellor  decided  that 
the  annuity,  as  it  became  due,  should  be  applied  in  discharge 
of  the  debt.  Upon  the  same  principle,  the  legacy  of  £5000 
bequeathed  to  Robert  Livie,  junior,  ought  to  be  applied  in  satis- 
faction of  the  loss  occasioned  to  the  testator's  estate  by  his  de- 
vastavU.  The  circumstance  of  his  having  assigned  his  legacy 
before  the  devastavit  was  committed  will  make  no  difference: 
H&pkins  V.  Gowan.{a)  He  had  in  his  hands  a  certain  fund,  for 
which  he  was  liable  to  account,  and  though  he  had  a  prospec- 
tive claim  to  a  reversionary  legacy,  yet  it  was  subject  to  an 
account.  [The  Vice-Chancellor, — ^You  say,  that  when  he  as- 
signed the  legacy  he  was  under  an  obigation  not  to  claim  it  till 
he  had  made  good  the  consols.] 

Mr.  Russell  and  Mr.  Colville,  for  the  executors  of  Catherine 
Primrose. — Robert  Livie,  the  younger,  converted  to  his  own  use 
a  fund  which  ought  to  have  been  provided  for  securing  payment 
of  Mrs.  Primrose's  dividends.    He  therefore  cannot  take  any 
benefit  under  the  will  without  explaining  that  particular  fund. 
The  rights  of  Mrs.  Primrose  must  be  dealt  with  in  the  same 
way  as  if  the  £6666  stock  had  not  fallen  into  the  residue 
Whatever,  therefore,  may  be  the  effect  on  the  testator's  general 
estate,  the  fund  out  of  which  she  was  entitled  to  receive  pay- 
ment being  wasted,  we  submit  that  her  estate  has  a  prior  claim 
to  that  of  Robert  Primrose  against  the  £5000.     If  the  Court, 
however,  should  not  be  of  that  opinion,  the  £6000  must  be  applied 
rateably,  as  far  as  it  will  go,  in  satisfaction  of  what  is  due  to  the 
estates  of  both  legatees.    The  assignment  by  Robert  Livie,  ju- 
nior, cannot  affect  the  rights  of  these  parties.     The  assignee, 
under  the  circumstances  of  this  case,  remains    liable  to  the 

equities  which  attached  to  the  assignor.     Can  he,  by 
[*386]    taking  such  an  assigiunent  as  *this,  without  notice  to 

the  other   parties  interested  under  the  will,   deprive 

(a)  1  MoUoy,  563. 
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those  Other  parties  of  the  security  which  they  had  under  the 
will? 

Mr.  Kenyon  Parker  and  Mr.  StintoUj  for  the  representatires 
of  Seward. — Neither  Catherine  nor  Robert  Primrose  have  any 
equity  against  Seward.  In  the  case  in  Molloy  a  suit  had  been 
instituted  when  the  assignment  was  made,  which  clearly  disting- 
uishes that  case  from  the  present  As  to  notice,  the  only  party 
to  whom  notice  could  have  been  given  was  the  assignor  himself ; 
the  cestui  que  trust  was  not  entitled  to  notice.  Why,  then,  is 
Seward  to  be  prejudiced  by  breach  of  trust  committed  subse- 
quently to  the  assignment  ?  At  the  time  of  the  assignment, 
the  £6666  was  an  appropriate  fund,  and  not  part  of  the 
residue. 

Mr.  Roupell  and  Mr.  Cator^  for  the  assignees  under  Robert 
Livie  the  younger's  bankniptcy. 

Mr.  Swanston  and  Mr.  Allfrey^  for  the  representatives  of 
Mrs.  Livie. — There  was  a  strict  appropriation  of  the  £6666 
Ck>n8ols  conformably  with  the  directions  in  the  will.  The  tes- 
tator's estate  was  discharged  as  to  that  legacy  the  moment  it 
Tras  appropriated.  If  so,  upon  what  principle  is  the  loss  to  fall 
upon  the  residue,  which  it  must  do  if  the  £5000  legacy  is  paid 
to  the  representatives  of  Catherine  Primrose  ?  By  the  terms  of 
the  codicil,  the  £6666  Consols  are  to  be  invested  in  the  names 
of  two  only  of  the  three  executors.  That  was  a  trust  entirely 
distinct  from  the  executorship.  Suppose  it  had  been  invested  in 
other  names,  or  in  a  different  stock,  could  it  have  been  contend- 
ed that  the  loss  of  these  dividends  could  have  fallen  on  any 
other  person  than  Catherine  Primrose?  If  she  has  a  right 
against  the  residue,  she  has  an  equal  right  against  the  tenant 
for  life. 

*Mr.  Oronej  for  some  of  the  legatees  under  the  will,    [*387] 
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contended  that  Mrs.  Primrose  was  primarily  bomid  to  look  to 
the  preservation  of  the  fmid. 

Mr.  Wigram  in  reply. 

March  IStL — The  Vice-chancellor. — ^The  l^acy  of 
6666/.  13s.  id.  Consols  was  a  bequest  prior  and  preferable  to  all 
the  others  now  in  question ;  those  others,  in  effect,  being  merely 
residuary.  The  claimants  under  them,  therefore,  cannot  be  con- 
sidered as  entitled  to  any  thing  until  after  due  provision  made 
for  the  gift  of  consols. 

It  is  contended,  however,  that  this  due  provision  was  made, 
inasmuch  as  the  requisite  amount  of  that  stock  was  appropriated 
in  the  names  of  the  trustees  appointed  for  that  purpose  by  the 
testator,  in  the  manner  directed  by  him ;  and  this  may  be  true 
as  to  every  person  except  one.  That  one  is  Mr.  Robert  Livie, 
the  legatee  of  a  part  of  the  residue.  As  to  him,  it  is,  I  think, 
not  true ;  because,  being  by  survivorship  the  sole  trustee  of  the 
stock  legacy,  he  wrongfully,  and  in  breach  of  trust,  sold  out  the 
stock,  and  applied  the  proceeds  to  his  own  use ;  an  act  which, 
as  it  disappointed  and  defeated  the  appropriation,  and  the  testa- 
tor's intention  in  respect  to  the  stock  legacy,  must,  as  I  conceive, 
preclude  him,  and  those  who  may  stand  in  his  place,  from  con- 
tending that  due  provision  was  made  for  it.  His  subsequent 
conduct  may,  I  think,  as  against  him,  be  properly  argued  to 
show  that  he  never  meant  a  fair  or  substantial  appropriation ; 
that  the  provision  for  the  legacy  was  not  made  bonajide^  and 
therefore  was  not  made  effectually. 

I  am  of  opinion,  that  as  to  him,  the  primary  obligation  upon 
the  estate  (primary  for  this  purpose)  has  not  been  discharged, 
and  that,  as  far  as  his  interest  is  concerned,  there  cannot  be  any 

residue  until  its  discharge  shall  have  taken  place. 

[•388]         *It  is,  however,  insisted,   that  as  he  assigned  his 

share  of  the  residue  for  valuable  consideration,  after  the 

stock  had  been  placed  and  while  it  remained  in  its  proper  state 

of  appropriation,  before  any  breach  of  trust  had  been  conmiitted, 
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the  equity  which  might  have  existed  against  Mr.  Livie,  but  for 
the  assignment,  cannot  be  made  appUcable  against  his  assignee  ; 
that,  as  matters  stood  when  the  assignment  was  made,  there  was 
not,  in  fact,  any  equity  attaching  on  what  was  assigned. 

It  appears  to  me,  however,  that  I  ought  not  to  treat  the  cases 
as  substantially  diiSferent  The  assignee  had  the  will  before  him, 
and  must  be  taken  to  have  known  the  nature  of  the  rights  and 
interests  under  it.  Supposing  him  to  have  ascertained,' or  been 
informed,  that  the  appropriation  has  been  made,  he  must  still 
have  been  aware  that  it  remained  in  Mr.  Livie's  power  to  dis- 
appoint and  destroy  that  appropriation. 

It  may  be  argued  that  it  was  incumbent  on  the  assignee,  with 
a  view  to  preserving  his  title  from  risk,  to  place  the  validity  and 
effectual  nature  of  the  appropriation  in  a  state  free  from  uncer- 
tainty, by  obtaining  the  consent  of  the  persons  interested  in  the 
stock  legacy,  or  having  it  placed  by  some  due  course  of  proceed- 
ing in  a  position  beyond  the  power  of  Mr.  Livie.  Mr.  Livie, 
after  his  co-trustee's  death,  never  could  have  said  that  there  had 
been  a  fair  and  effectual,  appropriation  without  having  the  fund 
forthcoming.  Can  the  assignment  place  the  matter  in  a  differ* 
ent  position  ?  If  this  particular  form  of  reasoning  with  regard 
to  the  assignee  should  be  considered  unsatisfactory,  I  know 
not  how  he  is  to  avoid  being  brought  to  the  same  conclusion  in 
a  way  not  substantially  dissimilar.  It  may,  I  conceive,  be  pro- 
perly said,  that  Mr.  R.  Livie's  legacy  was  given  under  a  condi- 
tion raised  and  implied  by  law,  that  undertaking  he  should  duly 
fulfil  the  duties  and  obligations  imposed  on  him  by  the  instru- 
ment giving  it.  This  he  could  not  do  without  perform- 
ing the  trust  as  to  the  •stock  legacy,  which,  before  his  [*389] 
own  legacy  became  due,  he  had,  by  his  own  misconduct, 
disabled  himself  from  performing.  The  condition,  if  existing, 
accompanied  his  legacy,  until  its  discharge,  and  applied  to  it  as 
much  after  as  before  its  assignment. 

On  the  whole,  having  regard  to  what  was  done  at  the  Rolls 
in  1830,  the  £6000  legacy  must,  I  think,  be  apportioned  ratea* 

Vol.  I.  50 
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bly  between  the  different  interests  which  the  breach  of  trust  has 
disappointed. 

Declare  that  the  legtucj  of  £5000  beqaeathed  to  Robert  Lme  the  yoanger,  after 
the  decease  of  Jane  Liviei  and  interest  thereon  from  the  death  of  Jane  Lme,  (after 
dedncting  legacy  daty,)  are  liahte  to  be  applied  towards  making  good  the  lose  »»• 
tained  by  Catherine  Primrose,  deceased,  and  also  sustained  by  the  estate  of  the  tei* 
tator  by  reason  of  the  sale  by  the  said  R  Livie,  the  yoimgeri  of  the  66661  VSt.  id. 
Consols.     Refer  it  back  to  the  Master,  to  ascertain  what  was  the  ralae  of  the  said 
6662.  13«.  4d.  Consols  on  ihe  22nd  December,  1839,  the  day  of  the  death  of  the  laid 
Jane  Livie,  and  of  the  dividends  accrued  dne  thereon  since  her  decease.    Tike  an 
acooant  of  what  is  dne  in  respect  of  the  said  legacy  of  JC5000,  and  interest  theieoaat 
X4  per  cent  fiom  the  death  of  the  said  Jane  livie ;  and  let  the  Master  apportion  the 
amount  of  what  shall  be  found  due  in  respect  of  the  said  legacy,  and  interest  (after 
deducting  legracy  duty,)  between  the   executors  of  the  said  Catharine  Primrose  and 
the  residuary  estate  of  the  said  testator,  in  propoftions  conformable  to  the  lelatiTe 
amounts  of  the  sum  of  i;2300,  (the  amount  of  the  loss  siMtahied  by  the  said  Cath- 
erine Primrose, )  and   the  sum  which  shall  be  found  to  have  been  the  Taloe  of 
the  said  66662.  13«.  4d.  Consols  on  the  said  32nd  December,  1839,  and  the  amoost 
of  the  dividends  accrued  due  since  that  time.     And  if  the  defendants,  the  exeea- 
toiB  of  Jane  Livie,  shall  desire  it,  take  an  account  of  the  dividends  on  the  said  666/. 
13s.  Ad,  Consols  which  ought  to  have  been  received  by  the  said  Jane  lirie,  u 
tenant  for  life  of  the  residuary  estate  of  the  said  testator ;  and  let  what  shall  be  » 
apportioned  to  the  residuary  estate  of  the  said  testator  be  again  apportioDed  be- 
tween the  defendants,  the  executors  of  Jane  Livie,  and  the  capital  of  the  residoaiy 
estate  of  the  said  testator  in  proportions,  conformable  to  the  relative  amounts  of  the 
dividends  of  the  said   66662.   13s.  4<f.    Consols,   which    ought   to  hare  been  re- 
ceived by  the  said  Jane  Livie,  and  the  value  of  the  said  66662.  13s.  4^-  Cw^y 
when    ascertained,   as  before-mentioned.     Compute    interest  on  legacies     Tax 

costs.    Let  the  sums  of  £ ,  and  £ Bank  Annuities,  standing  to  the 

credit  of  this  canse,  be  sold.  Out  of  the  monies  to  arise  finom  auch  sales,  and  any 
cash  which  may  be  standing  to  the  credit  of  the  said  cause,  let  what  shall 
[*390]  be  found  due  to  the  ^executors  of  Catherine  Primrose  on  the  fint  appoitioB- 
ment  before  directed  be  paid  to  such  executors ;  and  let  what  shall  be  ftw>d 
due  to  the  executors  of  Jane  Livie  on  the  second  apportionment  before  directed  (if 
the  same  shall  be  made)  be  paid  to  such  executois ;  and  out  of  the  residae  of 
tlie  monies  to  arise  from  such  sales  and  cash  let  the  costs  before  directed  to  be 
taxed  be  paid ;  and  declare  that  the  residue  of  the  proceeds  of  such  sales  and  cash  (is- 
eluding  what  shall  be  apportioned  to  the  testator's  residuary  estate;  is  applicable,  in 
the  first  place,  to  the  payment  of  the  legacies  and  interest  beqaeathed  by  the  said 
testator's  will,  other  than  the  legacy  bequeathed  to  the  said  R.  Livie,  the  yoonger. 
Pay  the  said  legacies  and  interest  accordingly ;   and  let  the  residae  of  the  pro- 
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dooe  of  the  uid  sales  and  cash  which  shall  remain  after  such  payments  (such 
lesidae  to  be  Terified  by  affidavit)  be  paid  to  the  defendants,  the  executora  of 
Tane  livie.    Liberty  to  the  several  parties  to  apply. 


Isaac  Spooner  and  Richard  Spooner,   Plaintiffs ;    and 
Richard  Samuel  Butler  Sandilands,  Defendant. 

1842:  Feb.  23rd. 

A.  having  joined  as  a  surety  for  B.  in  a  bond  to  C.  for  securing  the  payment  of  the  in- 
terest of  a  principal  sum  secured  by  a  mortgage  from  B.  to  C,  and  having  also  ex- 
ecuted a  warrant  of  attorney  as  a  collateral  security  with  the  bond,  afterwards  execu- 
ted to  C.  a  letter  of  attorney  authorizing  C.  to  take  possession  of  a  rectory  and  glebe 
lands,  of  which  A.  was  the  incumbent,  and  of  certain  freehold  lands  and  heredita- 
ments of  which  he  was  seised  in  fee  simple,  and  to  hold  such  possession,  and  re- 
ceive and  take  the  tithes,  fees,  perquisites,  emoluments,  rents  and  profits  thereof, 
until  thereby  and  therewith,  or  otherwise,  he  should  be  paid  the  interest  secured 
bj  the  bond  and  warrant  of  attorney : —  Heldf  that  the  letter  of  attorney  operated 
not  misrely  as  a  letter  of  attorney,  put  also  as  a  charge  on  the  freehold  estates,  and 
that  C.  was  entitled  to  retain  possession  of  the  freehold  estates  until  by  means  of 
the  rents  and  profits  all  arrears  of  the  interest  should  be  satisfied,  notwithstanding 
the  death  of  A.,  and  the  revocation  by  that  event  of  the  power  of  attorney. 

Ik  and  prior  to  April,  1816,  the  plaintiffs  carried  on  the  busi- 
ness of  bankers  at  Worcester,  fti  copartnership  with  Matthew 
Attwood  and  Thomas  Garden,  both  decased,  under  the  firm  of 
Attwood,  Spooner,  and  Garden. 

Previously  to  April,  1816,  Thomas  Jelf  Sandilands  had  be- 
come indebted  to  the  plaintiffs  and  their  deceased  partners  in 
a  sum  of  £2,500  upon  a  mortgage,  and  also  in  a  large  arrear  of 
interest  thereon. 

At  the  time  the  mortgage  was  given,  the  premises  comprised 
therein  were  subject  to  a  prior  mortgage,  and,  under  a  decree  of 
this  Court  afterwards  made  in  a  suit  for  the  foreclosure 
af  such  prior  mortgage,.the  estates  and  ^premises  com-    [*99l] 
prised  therein  were  sold,  and  the  proceeds  of  such  sale 


391  CASES  IN  CHANCERY. 


1842. — Spooner  v.  Swidilandi. 


were  not  sufficient  to  pay  or  satisfy  any  part  of  the  aforesaid 
debt  of  £2,500. 

In  April,  1816,  the  plaintiffs  and  their  late  partners  commenced 
an  action  at  law  against  Thomas  Jelf  Sandilands,  to  recover  the 
principal  sum  of  £2,500,  and  the  arrears  of  interest  thereon, 
and  proceeded  to  judgment,  and  sued  out  a  writ  of  execution 
on  such  judgment.    Thomas  Jelf  Sandilands  thereupon  applied 
to  the  plaintiffs  and  their  late  partners,  and  offered  and  agreed 
to  produce  further  security  for  the  pa3rrnent  of  the  interest  which 
should  from  time  to  time  become  due  and  owing  upon  the 
principal  sum  of  £2,600,  and  obtained,  their  consent  to  stay  the 
proceedings  under  the  writ  of  execution ;  and  the  writ  was 
thereupon  withdrawn.     Thomas  Jelf    Sandilands  thereupon, 
and  in  pursuance  of  such  agreement,  with  the  Rev.  Richard 
Sandilands,  as  his  surety  and  at  his  request,  executed  to  the 
plaintiffs  and  their  late  partners  a  bond  dated  the  25th  Apni, 
1816,  whereby  the  said  Thomas  Jelf  Sandilands  and  Richard 
Sandilands,  and  each  of  them,  became  bound  to  the  plaintifis 
and  their  late  partners  in  the  penal  sum  of  £500. 

The  bond,  after  reciting  the  debt  and  the  judgment  and  the 
issuing  of  the  writ  of  execution,  and  that  for  the  better  and 
more  effectually  securing  the  punctual  and  regular  payment  of 
the  interest  of  the  said  sum  of  £2,500  by  half-y^rly  payments, 
in  the  manner  thereinafter  expressed,  the  said  Thomas  Jelf 
Sandilands  had  applied  to  and  requested  the  said  Richard  San- 
dilands to  join  him  in  the  bond  or  obligation,  with  which  request 
the  said  Richard  Sandilands  had  consented  and  agreed  to  com- 
ply, contained  a  condition  to  the  following  effect,  viz.  « if  the 
said  Thomas  Jelf  Sandilands  and  Richard  Sandilands,  or  either 
of  them,  their  or  either  of  their  heirs,  executors,  or  administra- 
tors, shall  well  and  tnily  pay  or  cause  to  be  paid  unto  the  said 
Matthias  Attwood,  Isaac  Spooner,  Richard  Spooner, 
[*392]  and  'Thomas  Garden,  their  executors,  administrators, 
or  assigns,  interest  for  the  said  sum  of  £2,500,  after  the 
rate  of  £5  for  every  £100  for  a  year,  by  equal  half-yearly  pay- 
ments, on  the  26th  day  of  October  and  on  the  25th  day  of  April, 
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in  each  and  every  year,  so  long  as  the  said  sum  of  £3,500,  or 
any  part  thereof  shall  remain  unpaid,  then,  and  while  such 
payment  shall  be  duly  made  as  aforesaid,  the  said  bond  shall 
be  void,  otherwise  the  same  shall  remain  in  full  force  and 
virtue." 

Up  to  the  month  of  April,  1818,  the  plaintiffs  and  their  late 
partners  received  various  sums  of  money  from  Thomas  Jelf 
Sandilands,  on  account  of  the  said  principal  sum  of  £2,500,  and 
also  various  other  sums  of  money  both  from  Thomas  Jelf  San- 
dilands and  Richard  Sandilands,  on  account  of  the  interest  due 
on  the  said  principal  sum  of  £2,500,  by  which  means  the  debt 
became  reduced  to  the  sum  of  1,789/.  18^.  Ad,    On  the  25th 
April,  1818,  there  remained  due  and  owing  to  the  plaintiffs  and 
their  late  partners,  on  the  security  of  the  said  mortgage,  the 
said  principal  sum  of  1,789/.  18^.  4</.,  and  a  further  sum  of  241/. 
7s.   9d.y  for  the  arrears  of  interest  accrued  due  on  the  afore- 
said sum  of  £2,500 ;  and  Richard  Sandilands  thereupon  execu- 
ted to  the  plaintiffs  and  their  late  partners  a  warrant  of  attorney, 
bearing  date  the  14th  May,  1818,  to  confess  judgment  against 
him  in  the  Court  of  dueen^s  Bench  at  Westminster,  in  an  ac- 
tion of  debt,  at  the  suit  of  plaintiffs  and  their  late  partners,  for 
the  sum  of  499/.  15^.,  with  a  defeasance,  by  which  it  was  de- 
clared, that  the  said  warrant  of  attorney  was  given  to  secure 
the  sum  of  241/.  7s,  9d.  interest  money,  due  on  an  account 
stated  on  the  said  bond,  dated  the  25th  April,  1816,  and  also  all 
interest  which  should  firom  time  to  time  thereafter  accrue  and 
become  due  and  owing  for  or  in  respect  of  the  said  sum  of 
1,789/.  IBs,  4</.,  being  the  remaining  part  of  the  sum  of  £2,500 
sectired  by  the  said  bond,  at  the  times  and  in  the  man- 
ner  in   the  said  condition  thereof  'mentioned.     And    [*393] 
judgment  was  entered  tipon  this  warrant  of  attorney 
as   of  Easter  Term,  1818,  for  the  sum  of  499/.  15^.  and  costs. 
In  June,  1818,  no  part  of  the  said  sum  of  241/.  7s,  9c/.,  the 
said  arrear  of  interest,  having  been  paid  to  the  plaintiffs  and 
their  said  late  partners,  Richard  Sandilands,  in  order  further  to 
the  payment  thereof,  and  also  the  pajrment  of  the  interest 
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to  become  due  from  time  to  time  on  the  said  smn  of  1,789{.  lb. 
id,,  executed  to  the  plaintiffs,  and  their  said   late  partners, 
a  power  of  attorney  or  instrument  in  writing  under  his  hand 
and  seal,  bearing  date  the  13th  of  June,  1818,  which,  after 
reciting  the  bond  of  the  25th  of   April,  1816,  was  in  the 
words  and  figures  following,  viz.  : — <<  And  whereas  there  have 
been  divers  sums  of  money  paid  in  part  dischai^  of  the  said 
sum  of  £2,500,  and  their  remains  due  for  principal  on  the  said 
recited  bond,  on  the  25th  day  of  April  last,  the  sum  of  1,789/. 
18s.  id,,  and  there  was  likewise,  due  for  interest,  the  sum  of 
241/.  7^.  9d.  on  the  25th  day  of  April,  as  the  said  Richard 
Sandilands  doth  hereby  admit  and  acknowledge ;  and  whereas, 
for  securing  the  payment  of  the  said  arrears  of  interest,  and 
also  of  the  future  interest  of  the  said  sum  of  1,789/.  18^.  4d.. 
at  the  times  and  in  the  manner  in  the  condition  of  the  said 
bond  mentioned,  the  said  Richard  Sandilands  hath  agreed 
to  put  the  said  Matthias  Attwood,  Isaac  Spooner,  Richaid 
Spooner,  and  Thomas  Garden  into  the  possession  of  the  rectory 
of  Tumaston,  in  the  county  of  Hereford,  of  which  the  said 
Richard  Sandilands  is  rector,  and  of  all  the  tithes,  profits,  and 
emoluments  of  the  said  rectory,  and  the  arrears  now  due  for  the 
same,  and  also  of  certain  freehold  lands,  tenements,  and  heredi- 
taments, whereof  the  said  Richard  Sandilands  is  seised  in  fee- 
simple,  situate  in  the  several  parishes  of  Michael  Church,  Ezley, 
and  Craswell,  or  places  near  thereto,  in  the  said  county  *of 

Hereford,  and  in  the  receipt  of  the  rents  and  profits 
[*394]     thereof,  and  of  the  arrears  now  due  for  the  •same  in 

the  manner  hereinafter  mentioned :  And  whereas,  in 
order  the  better  to  put  and  secure  the  said  Matthias  Attwood, 
Isaac  Spooner,  Richard  Spooner,  and  Thomas  Garden  in  such 
possession,  the  said  Richard  Sandilaflds  hath  executed  a  war* 
rant  of  attorney,  bearing  date  the  14lh  day  of  May,  1818,  there- 
by authorizing  certain  attomies  therein  named  to  enter  up  a 
judgment  against  him,  the  said  Richard  Sandilands,  in  the  Court 
of  King's  Bench  at  Westminster,  at  the  suit  of  the  said  Matthias 
Attwood,  Isaac  Spooner,  Richard  Spooner  and  Thomas  Garden 
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for  the  sum  of  499/.  15*.,  and  costs  of  suit ;  now,  therefore,  in  con- 
sideration of  the  premises  the  said  Richard  Sandilands  hath 
made,  constituted,  and  appointed,  and  by  these  presents  doth 
make,  constitute,  and  appoint   the  said  Matthias  Attwood,  Isaac 
Spooner,  Richard  Spooner,  and  Thomas  Garden,  their  executors, 
administrators,  and  assigns,  the  true,  lawful,  and  irrevocable 
attorneys  of  him  the  said  Richard  Sandilands,  in  his  name,  or 
otherwise,  to  take  peaceable  and  quiet  possession  of  the  said 
rectory  of  Tumaston,  and  of  the  glebe  land  belonging  thereto, 
and  to  receive  and  take  all  the  tithes,  fees,  perquisites,  and  emo- 
luments whatsoever  of  the  said  rectory,  and  the  rents  and  pro- 
fits of  the  said  glebe  land,  and  also  to  receive  and  take  all  the 
arrears  now  due  and  owing  of  such  fees,  perquisites,  and  emo- 
luments, rents  and  profits;  and  also  to  take  peacable  and  quiet 
possession  of  the  said  lands,  tenements,  and  hereditaments, 
situate  in  the  said  several  parishes  of  Michael  Church,  Exley, 
and  Crasswell,  or  places  near  thereto,  in  the  said  county  of 
Hereford,  and  to  receive  and  take  the  rents  and  profits  thereof,  and 
of  every  part  thereof,  and  all  the  arrears  now  due  and  owing  of 
such  rents  and  profits ;  and  upon  receipt  of  such  tithes,  fees,  per- 
quisites, emoluments,  rents,  and  profits,  or  any  part  or  parts  there- 
of, good  and  sufiicient  receipts,  releases,  and  other  discharges  fi^m 
time  to  time  to  make  and  give  for  the  same,  in  the  name  of 
the  said  Richard  Sandilands,  his  *heirs,  executors,  or    [*396] 
administratoi^,  or  in  the  names  of  the  said  attorneys  or 
otherwise,  as  occasion  shall  require ;  and,  upon  any  refusal,  to 
give  or  deliver  up  such  possession,  or  to  pay  such  tithes,  fees, 
perquisites,  emoluments,  rents,  and  profits,  or  any  part  thereof, 
in  the  name  or  names  aforesaid,  or  otherwise  to  bring,  commence, 
carry  on,  and  prosecute,  take,  and  exercise  all  such  actions, 
suits,  distresses,  powers,  remedies,  ways,  and  means  whatsoever, 
aiKl    in  such  manner  as  the  said  Matthias  Attwood,  Isaac 
Spooner,  Richscrd  Spooner,  and  Thomas  Garden,  their  executors, 
administrators,  or  assigns,  shall  think  proper,  and  one  or  more 
attorney  or  attorneys,  for  the  purposes  aforesaid,  or  any  of  them, 
to  substitute  and  appoint  and  at  pleasure  to  revoke ;  and  the  said 
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Richard  Sandilands  doth  hereby  give  and  giant  to  the 
Matthias  Attwood,  Isaac  Spooner,  Richard  Spooner,  and  Tbom&s 
Garden,  their  executors,  administrators,  and  assigns,  and  tbdr 
attorney  and  attornies,  to  be  substituted  as  aforesaid,  full  powei 
and  authority  in  and  touching  the  premises,  and  doth  hereby 
ratify  and  confirm,  and  promise  and  agree  to  ratify  and  coofinn 
all  and  whatsoever  they  or  any  of  them  shall  lawfully  do  or 
cause  to  be  done  in  or  about  the  premises,  by  virtue  of  these 
presents ;  and  the  said  Richard  Sandilands  doth  hereby  declare, 
that  the  said  Matthias  Attwood,  Isaac  Spooner,  Richard  Spooner, 
and  Thomas  Garden,  their  executors,  administrators,  and  as- 
signs, shall  hold  such  possession  of  the  lands,  tenements,  and 
hereditaments,  and  receive  and  take  the  tithes,  fees,  perquisites, 
emoluments,  rents,  and  profits  thereof,  until  thereby,  and  there- 
with or  otherwise,  they,  their  executors,   administrators,  or  as- 
signs shall  be  fully  paid  and  satisfied  the  said  sum  of  24U  h 
9d,  due  for  the  arrears  of  interest  of  the  said  sum  of  £2,500; 
and  also  all  interest  which  now  is  due,  or  shall  from  time  to  time 
hereafter  accrue  and  become  due,  and  owing  for  or  in 
[*396]    respect  of  the  said  sum  of  1,789/.  18^.  4c2.,  the  ^remain- 
ing  part,  at  the  times  and  in  the  manner  in  the  said  con- 
dition of  the  said  bond  mentioned." 

At  the  time  of  the  execution  of  the  power  of  attorney,  a  Mr. 
Harris  of  Hereford  was  in  possession  of  the  rectory  of  Tumas- 
ton,  and  of  the  glebe  land  belonging  thereto,  and  also  in  receipt 
of  the  tithes,  fees,  perquisites,  and  emoluments  of  the  said  rec- 
tory,  and  the  rents  and  profits  of  the  said  glebe  land ;  and  he 
continued  in  possession  thereof  up  to  the  year  1819,  when  the 
plaintiffs  and  their  said  late  partners  entered  into  possession 
thereof,  and  continued  in  possession  of  the  same,  and  in  the 
receipt  of  the  rents,  emoluments,  and  profits  thereof  up  to  the 
year  1834,  when  Richard  Sandilands  having  gone  aboad,  the 
rents  and  profits  of  the  said  rectory  of  Turnaston  were,  by 
virtue  of  some  ecclesiastical  process  or  order  of  the  Lord  Bishop 
of  Hereford,  applied  for  the  services  and  duties  of  the  church. 

At  the  time  of  the  execution  of  the  said  power  of  attorney, 
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Mr.  Harris  was  also  in  possession  of  the  freehold  land  and 
premises  described  in  the  power  of  attorney,  and  in  the  receipt 
of  the  rents  and  profits  thereof,  and  the  plaintifis  and  their  said 
late  partners  did  not  obtain  possession  of  the  same,  and  did  not 
enter  into  the  receipt  of  the  rents  and  profits  thereof  mitil  the 
year  1819,  when  they  obtained  possession  thereof;  and  the 
plaintiffii,  as  the  surviving  partners  of  the  said  Matthias  Attwood, 
and  Thomas  Garden,  continued  in  possession  thereof  down  to 
and  at  the  time  of  the  filing  of  this  bill. 

Richard  Sandilands  died  intestate  as  to  the  freehold  land  and 
premises,  leaving  the  defendant  his  son  and  heir-at-law. 

Soon  after  Richard  Sandilands'  death  the  defendant  commen- 
ced an  action  of  ejectment  in  the  Court  of  dueen's  Bench 
against  the  tenants  occupying  the  said  freehold  lands  and 
premises,  in  order  to  recover  possession  of  the  same,  and  de- 
clared in  such  action,  and  signed  judgment  against  the  casual 
ejector. 

*Upon  such  ejectment  being  commenced,  and  on  the    [*397] 
21st  June,  1841,  the  plaintiffs  filed  their  bill  against  the 
defendants,  stating  the  several  facts,  and  stating  that  the  tithes, 
profits,  rents,  and  emoluments  of  the  said  rectory  and  glebe 
iands,  and  the  arrears  thereof,  and  the  rents  and  profits  of  the 
iineehold  lands  and  hereditaments  received  by  the  plaintiffs  and 
their  late  partners,  amounted  ta  1,682/.  9^.  6d.,  which  had  not 
be^i  sufficient  to  pay  the  said  sum  of  241/.  7^.  9(2.,  the  said  ar- 
rears of  interest,  and  the  interest  accruing  due  on  the  said  prin- 
dpal  sum  of  1,789/.  18^.  4d. ;  and  that  there  was  still  a  sum  of 
348/.  18^.  3d.  arrears  of  interest  on  the  last-mentioned  sum  due 
and  owing  to  the  plaintiffs. 

rrhe  bill  charged  that  the  power  of  attorney  was  not  revoked 
by  the  death  of  Richard  Sandilands,  and  that  the  same  was 
part  of  a  security  for  a  debt  justly  due  to  the  plaintiffs.  The 
bill  further  chained,  that  even  if  it  were  as  a  power  of  attorney 
revoked  by  the  death  of  Richard  Sandilands,  yet  that  it  operated 
not  only  as  a  power  of  attorney,  but  also  as  a  contract  and  agree- 
in  writing  by  Richard  Sandilands  with  the  plaintiffs  and 
Vol-.  I.  51 


397  CASES  IN  CHANCERY. 


184Sl--8po(m«r  ▼.  SandOandi. 


their  late  partners,  that  possession  of  the  said  freehold  lands  and 
premises  should  he  retaind  hy  the  plaintiffs  and  thdr  late  paitr 
ners,  and  the  rents  and  profits  thereof  he  received  by  th^m,  until 
they  should  he  duly  paid  and  satisfied  the  said  sum  of  24U.  7«. 
9rf.,  the  aforesaid  arrears  of  interest,  and  also  all  interest  which 
should  from  time  to  time  hecome  due  and  owing  for  or  in  respect 
of  the  said  sum  of  1,7891.  I9s.  Ad.,  or  any  part  thereof,  so  long 
as  the  said  sum  of  1,789/.  18*.  4rf.,  or  any  pait  thereof,  should 
remain  due.    The  bill  further  charged  that  the  power  of  attorney 
was  a  valid  equitable  charge  upon  the  said  fi«ehold  lands  and 
hereditaments,  and  constituted  a  good  lien  thereon,  and  entitled 
the  plaintiffs  to  retain  possession  thereof. 

The  bill  prayed  an  account  of  what  was  due  to  the  plaintiis 
for  the  said  principal  sum  of  l,789i  18*.  id.,  and  Ac 
[•398J    'interest  thereof,  and  for  the  said  sum  of  2411. 7s.  9i, 
the  said  arrears  of  interest  of  the  said  sum  of  £2,600,  a 
declaration  that  the  power  of  attorney  was  a  valid  and  subsist- 
ing power,  not  revoked  by  the  death  of  Richard  Sandilandsr^  or, 
if  the  Court  should  he  of  opinion  that  it  was  revoked,  th«i  a 
declaration  that  the  power  of  attorney  operated  not  only  as  a 
power  of  attorney,  but  also  as  a  contract  or  agreement  in  writing 
hy  Richard  Sandilands  with  the  plaintiffs  and  their  late  partnecs, 
and  that  the  plaintiffs  might  be  considered  to  have  a  good 
equitable  lien  on  the  said  freehold  lands  and  hereditaments  ^^ 
the  said  sum  of  241/.  7;?.  9d.,  the  aforesaid  arrears  of  interest, 
and  for  all  the  interest  then  due  and  to  become  due  on  the  said 
principal  sum  of  l,789t  18s.  4rf.,  or  any  part  thereof,  so  long  « 
the  said   sum  of  1,789/.  18*.  4d.,  or  any  part  thereof,  should 
remain  due,  and  that  the  defendants  might  be  decreed  to  exe- 
cute to  the  plaintiffs  all  such  conveyances  and  assurances  as 
might  be  necessary  to  secure  to  the  plaintiffs  the  possession  oi 
the  said  powers,  and  to  give  them  the  benefit  of  the  agreemeDt 

The  bill  also  prayed  an  injunction  to  restrain  the  plaintiffi 
firom  proceedmg  with  the  action  of  ejectment,  and  for  taking 
any  other  proceedings  at  law  against  the  plaintiffs. 

The  defendant,  hy  his  answer,  admitted  the  statements  in 
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the  bill,  but  contended  that  the  power  of  attorney  was  revoked 
by  the  death  of  Richard  Sandilands,  and  that  it  had  no  other 
operation  or  effect  except  as  a  power  of  attorney. 
No  evidence  was  entered  into  on  either  side. 

Sir  Charles  Wetfierellj  Mr.  James  Russell^  and  Mr.  Isaac 
Spooner^  for  the  plaintiffs. 

Mr.  Cooper  and  Mr.  J?.  />.  Craig  for  the  defendants. — The 
instrument  in  question  is  in  form  as  well  as  substance  si  power 
of  attorney,  and  is  revoked  by  the  death  of  Richard 
*Sandilands ;  and  the  only  question  is,  whether  it  will  [^99] 
bind  the  heir  as  a  contract.  In  case  of  a  bond  or  cove- 
nant, the  heir  is  not  bound  tmless  specially  named.  [The  Vice' 
Chancellor, — ^The  singularity  in  the  form  of  the  instrument 
TOBY  possibly  be  accounted  for,  from  its  being  apprehended  that 
the  validity  of  the  security  would  be  affected  by  any  charge  on 
the  rectory.]  That  circumstance  alone  shows  that  the  instru- 
ment was  only  intended  to  have  effect  during  the  life  of  Richard 
Sandilands.  If  it  had  been  intended  to  affect  the  fee-simple 
estate,  the  parties  would  have  taken  a  different  course.  As  a 
letter  of  attorney  it  would  have  been  revoked  by  the  bankruptcy 
or  insolvency  of  the  party.  A  power  of  attorney,  though  coupled 
-with  an  interest  and  in  form  irrevocable,  is  revoked  by  the  death 
of  the  party  making  it     Watson  v.  King,{a) 

The  power  to  give  receipts  in  the  name  of  the  heirs  of  the 
party  executing  the  power  of  attorney,  does  not  render  it  the 
less  revocable.  The  circumstance  that  no  distinction  is  made 
between  the  rectory  and  the  other  property,  affords  strong  evi- 
dence of  the  intention  that  there  was  not  to  be  any  distinction 
between  them,  afid  that  as  to  both  the  power  was  to  cease  on 
the  death  of  Richard  Sandilands.[I] 

im)  4  Campb.  272. 

f  1  ]  Am  to  the  reToeatkm  of  a  power  of  attorney  by  the  death  of  the  pexMn  exeentiiq^ 
lU  Ft  &  Ag.,  (Ed.  hy  DimL)  1B6,7,  and  wilee,  Ibid. 
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The  Vice-Chancellor. — ^I  am  of  opinion  that  the  instru- 
ment in  question  amounts  to  a  contract  to  charge  the  freehold 
hereditaments  in  question ;  under  which  the  plaintifis  became 
entitled  to  enter  into  possession,  and  retain  the  possession,  and 
receive  the  rents,  until  thereby  or  otherwise  they  should  be  paid 
the  1,789/.  18^  M.,  and  interest,  and  the  interest  then  remaining 
due  in  respect  of  the  2,600/.    It  is  impossible  to  doubt  that  this 
was  the  intention  of  the  parties,  and  I  think  that  this  intention 
has  been  carried  into  effect,  and  that,  therefore,  there  must 
be  the  usual  account  as  in  a  foreclosme  suit,  where 
[*400]    •the  mortgagee  is  in  possession,  of  the  principal  money 
and  interest  due  to  the  mortgagee,  and  of  the  amount  doe 
to  him  for  costs,  both  here  and  at  law ;  not  directing,  at  present 
at  least,  either  a  sale  or  foreclosure.      I  will  not  grant  any 
injunction,  the  defendant  imdertaking  not  to  proceed  at  law. 
Further  directions  and  costs  must  be  reserved  until  after  the 
Master  shall  have  made  his  report(a) 

Ths  decree  declared,  that  the  initniment  dated  the  I3th  day  of  Jane,  1816,  tmooDtod 
to  an  effectual  contract,  and  that  Matthias  Attwood,  liaac  Spooner,  Richard  Spoon- 
er,  and  Thomas  Garden,  therein  named,  became,  and  that  the  plainUfi  were  entitkd 
to  hold  ponession  of  the  lands,  tenements  and  hereditaments  in  the  pleadings  men- 
tioned, and  to  receive  and  take  the  rents  and  profits  thereof,  until  thereby  and  there- 
with, and  with  the  rectory  and  glebe  lands,  and  the  tithes,  fees,  percpiiBtei,  andeDo* 
laments  in  the  said  instrument  mentioned,  or  otherwise,  the  plaintifis,  their  ezeeaton, 
administratora  and  assigns,  should  be  fully  paid  and  satisfied  the  sum  of  3411 7i.  9^ 
due  for  the  arrears  of  interest  on  the  sum  of  2,5002.,  and  also  all  mterest  wbich  had 
nnce  accrued  due,  or  which  should  from  time  to  time  thereafter  accrue  and  become  Ami 
for  or  in  respect  of  the  sum  of  1,789Z.  18s.  44i.,  being  the  remainmg  part  of  the  nid 
■nm  of  3,5002.,  at  the  times  and  in  manner  stated  in  the  condition  of  the  bond  in  ^ 
pleadmgs  mentioned,  and  the  defendant  by  his  counsel  undertaking  not  to  proo^^ 
with  the  action  already  commenced  for  recovering  the  possession  of  the  said  lands,  te- 
nements and  hereditaments,  or  to  commence  any  other  proceedings  at  law  to  di^ori) 
the  plamtiffi  in  their  ^poseession  of  the  same  ;  it  was  ordered,  that  it  should  be  rsfaind 
to  the  Master  of  the  court  in  rotation,  to  take  an  account  of  what  was  due  to  the  itt^ 

(a;  See  Dale  v.  Smithwick,  2  Vem.  151;  Lepardw,  K«m<m,  2  Ves.  it  R  51 ; 
MiteheU  t.  Eadee,  Ptec.  in  Ch.  125 ;  LUhman  ▼.  Horcotirf,  3  Merir.  513 ;  Warn 
V.  King,  4  Campb.  272 ;  WalUeer.  Cook,  5  Ebp^  117. 
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IQiSL — Spooner  ▼.  Sandiland. 

• 

pbintiffii  for  the  nid  princi]ml^  fom  of  1,7892.  1H«  id,,  and  iaterest  thereon,  (die* 
tingnkhing  what  was  due  foF  principal  from  what  was   due  for  interett,)  and  for 
the  eaid  rom  of  241 Z.  7«.  9(2.,  and  to  tax  their  costs  of  the  suit,  and  at  law ;  and 
it  was  ordered,  that  the  said  Master  should  also  take  an  account  of  the  tithes,  fees 
perquisites,  emoluments,  rents  and  profits  of  the  rectory,  and  of  the  grlebe  and  other 
iaodi,  tenements  and  hereditaments  in  the  pleadin|^  mentioned,  come  to  the  hands  of 
the  said  Matthias  Attwood  and  Thomas  Garden  in  their  lifetime,  and  also  to  the  hands 
of  the  plaintiffii  or  any  or  either  of  them,  or  to  the  hands  of  any  other  penon 
or  perwns  by  their  or  any  or  either  of  their  order,  or  for  their  or  either  *of    [*401] 
their  use,  or  which  without  their  or  any  or  either  of  their  wilful  default  might 
have  been  rBceired,  and  what  should  be  coming  on  the  said  account  of  rents  and  pro- 
fits should  be  deducted  fimn  what  should  be  found  due  to  the  said  plaintifib  for  the  said 
som  of  24 U.  7c.  9d.  and  interests  and  costs.    The  decree  contained  the  usual  di- 
rections  for  the  production  of  books  and  papen,  and  the  examination  of  parties. 


Barnes  v.  Racster. 

1849 :  Mavch  19th,  33d.    April  22nd. 

The  costs  «>f  several  mortgages  held  to  be  payable  according  to  their  priorities,  al- 
though tlie  estates  were  by  order  of  the  Court  sold,  and  the  purchase-money  was 
paid  into  Court,  and  formed  one  general  fund. 

A.  karii^  two  estates,  mortgages  both  to  B.,  then  one  to  C,  then  both  again  to  B.  to 
■ecuie  bvth  the  original  and  a  further  advance,  then  both  to  D.  The  puisne  in- 
cninbrancerB  have  notice  of  the  prior  charges.  The  estates  are  not  sufficient  to 
pay  an  the  mortgages,  but  one  of  the  estates  called  No.  32  is  sufficient  to  pay  B. 
in  fnU.  The  Court  will  not,  as  between  C.  and  D.,  marshal  the  securities  by  di- 
T&ctiag  B.  to  take  his  fuU  payment  out  of  No.  32,  so  as  to  leave  C.  the  fint  fn- 
cnmbiaiiicer  on  the  other  estate,  but  B.'s  debt  must  be  thrown  rateably  on  both  es- 
tateo. 

The  original  bill  prayed  a  foreclosure  of  the  estates  mention- 
ed in  the  pleadings.  By  a  decretal  order,  dated  the  26th  July, 
1833,  and  made  by  the  Master  of  the  Rolls  on  further  directions 
in  the  original  and  revived  suits,  it  was  ordered  that  the  mort- 
gaged estates  should  be  sold,  and  the  purchase  monies  paid  in- 
to Court :  the  sale  to  be  free  from  the  mortgage  incumbrances, 
and  the  several  mortgagees  to  have   the  same  lien  on  the  pur- 
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1842^— Bamet  ▼.  Ranter. 


chase  monies  that  they  had  on  tlie  estates,  according  to  tlm 
priorities.  And  it  was  referred  back  to  the  Master  to  carry  on 
the  accounts,  as  directed  by  the  decree  in  the  cause,  of  vbat 
was  due  to  the  several  mortgagees  for  principal  and  interest  in 
respect  of  their  securities,  and  to  tax  them  their  costs  of  these 
suits.  And,  after  a  direction  for  an  account  of  rents  and  profits 
against  the  mortgagees  in  possession,  further  directions  and 
costs  were  reserved. 

By  a  subsequent  order,  dated  in  December,  1838,  it  was  or- 
dered that  the  Master,  in  procoeding  to  execute  the  former  order, 
should  have  regard  to  the  priorities  of  the  several  incumbrances; 
which  priorities,  by  a  report  dated  in  July,  1832,  had  been  found 
to  be  according  to  their  dates. 

By  a  report,  made  in  pursuance  of  the  last-mentioned  order, 
the  Master,  after  stating  the  sale  of  the  estates  and  pay- 
[*402]  ment  of  the  money  into  Court,  and  the  several  sums  Moe 
for  principal  and  interest  in  respect  of  the  several  in- 
cumbrances, proceeded  to  tax  all  parties  their  costs,  and  he  as- 
certained the  proportions  of  the  fund  in  Court  which  represented 
the  estates  comprised  in  each  of  the  respective  securities  men> 
tioned  in  the  pleadings. 

The  cause  now  came  on  for  further  directions,  with  a  view  to 
a  division  of  the  fund  in  Court  amongst  the  mortgagees.  The 
fimd,  however,  being  inadequate  to  pay  all  parties  their  princi- 
pal, interest,  and  costs,  two  material  points  became  the  subject 
of  discussion. 

The  first  question  was,  whether  the  incumbrancers  were  en- 
titled to  payment  of  their  costs  out  of  the  fund  before  any  di- 
vision should  take  place,  or  whether  the  usual  rule  should  be 
applied,  viz.  that  each  incumbrancer  should  add  his  costs  to  the 
principal  and  interest  found  due  to  him,  and  take  the  whole  out 
of  that  part  of  the  fund  which  represented  the  property  included 
in  his  mortgage,  according  to  his  priority. 

Mr.  Swanston  and  Mr.  Raschy  for  certain  puisne  incumbran- 
cers, contended  that  all  the  incumbrancers  should  be  paid  th^ 
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1843.— BaioM  v.  Raortor. 

costs  out  of  the  fund  in  the  i^rst  instance,  urging  that  the  order 
of  July,  1833,  must  have  been  made  by  consent,  and  that  the 
arrangement  had  been  entered  into  upon  the  principle  of  the 
fund  being  dealt  with  as  one  common  fund.  They  cited  Brace 
V.  Duchess  of  Marlborough  ;{a)  Kenebel  v.  Scrafton  ;(b)  and 
Hunt  V.  Fownes  :{c)  and  expressed  a  doubt  as  to  the  correctness 
of  the  decision  in  Upperton  v.  Harrison.{d) 

Mr.  Russetty  for  other  incumbrancers,  cited  Wilson  v.  Met- 
calf.{e) 

•The  Yice-Chancellor. — ^The  general  rule  is  that  [*403] 
the  principal,  interest  and  costs  of  a  mortgagee  go 
together.  The  circumstance  of  there  being  a  decree  for  sale  in- 
stead of  foreclosure  does  not  prima  facie  change  the  rights  of 
the  parties.  If  a  decree  for  sale  is  conceded  upon  terms,  in 
order  to  prevent  the  operation  of  the  general  rule,  the  terms 
must  appear.  Here,  the  decree  being  to  take  an  account  of  the 
principal  and  interest  due  on  the  mortgages,  and,  in  the  same 
sentence,  to  tax  the  costs  of  the  mortgagees,  the  costs  must  be 
payable  in  the  same  priority  as  the  principal  and  interest,  there 
being  no  other  terms  or  agreement  in  the  cause.[l] 

(m)  Mo0eley,5O. 

(h)  13  Vm.  370.    See  White  r.  BUhop  of   Peterborough,  Jao.  402 ;  Wont- 
ner  ▼.  Wright,  2  Sim.  543 ;  Cooke  t.  Brown,  4  Y.  &  C.  227. 
(i;)9Ve>.7a  (<l)7Stm444 

{«)  1  BMi.  530. 

[1]  MfMclae  T.  Cmmg,  4  Cew.  547,  565.    Where  the  righte  of  this  eevenl  junior 

tBeamlHrBJioen  aie  tmly  eel  forth  in  the  biU  of  ibrecloeiue  and  the  mortgagor  pays  the 

piminiiff*^  debt  and  coete,  before  any  decree  in  the  canae,  he  may  discontinae  without 

paying  the  costs  of  the  junior  incumbrancen^  their  appearance  and  answer  being 

imiieceaBary.     Merehanfe  Ituuranee  Company  ▼.  Marvin,  1   Paige,  557.     If  a 

defendant  against  his  better  knowledge,  sets  up  an  unjust  defence,  and  puts  the 

pliunUff  to  extra  costs  iHiere  the  premiseo  are  insufficient  to  pay  the  whole  amount, 

0Dch  extra  costs  ought  to  be  charged  on  the  defendant  penwnaUy.    Park  y.  Peek, 

Xd.  477.      Where  there  are  two  distmct  mortgages  upon  the  same  property,  held  by 

two  dvtinct  moigagees,  the  costs  of  two  bills  of  foiecloBure  will  not  be  allowed,  as 
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1843.— Buhm  t.  lUntar. 

The  Other  question  in  the  cause.related  to  the  maishailing  of 
securities  under  the  following  circumstances : — 

Racster,  being  seised  of  Foxhall  Coppice  and  a  pece  of 
land,  marked  in  a  plan  of  the  estate  No.  32,  mortg^iged  in 
1792,  Foxhall  to  Barnes ; 
1795,  Foxhall  to  Hartwright ; 
1800,  Foxhall  and  No.  32  to  Barnes ; 
1804,  Foxhall  and  No.  32  to  Williams. 
The  subsequent  incumbrances  were  taken  with  notice  of  the 
prior  incumbrances.    The  question  was,  whether  as  No.  32 
was  sufficient  to  pay  the  whole  of  Barnes's  demand,  Hartwright 
could,  as  against  Williams,  compel  Barnes  to  resort  to  No.  32, 
thereby  leaving  Hartwright  the  first  incumbrancer  on  Foxhall. 

Mr.  Wigram  and  Mr.  Elderton  for  the  platntifis,  the  repie- 
sentatives  of  Barnes. 

Mr.  Swanston  and  Mr.  Rasch  for  the  defendant  Hartwright 

Mr.  Cooper  and  Mr.  James  Parker  for  the  defendant  Williams. 

[•404]        •Mr.  Kenyan  Parker  and  Mr.  Freelingy  Mr.  Russdl 
and  Mr.  Htslap  Clarke^  for  other  defendants. 

The  case  was  twice  argued.  At  the  conclusion  of  the  first 
argument,  the  Vice-Chancellor  expressed  his  opinion,  shortly, 
to  the  efiect,  that  Hartwright  had  no  claun  against  No.  32  by 
virtue  of  any  contract,  that  he  could  not  have  filed  his  bill  to 
redeem  No.  32,  and  that  the  equity  which  he  claimed,  whether 
enforceable  or  not  against  the  mortgagor,  or  his  heir,  could  not 

the  rights  of  all  the  partiee  might  be  settled  by  a  decree  in  a  tingle  suit :  bat  in  thii 
instance,  both  bills  were  61ed  by  the  same  solicitor.  W^ndeU  ▼.  Wendell,  3  Puge. 
509.  3  Hoff  Ch.  Pract  78.  Where  the  widow  of  the  mortgagor  is  a  party  to  a  biU 
of  foreclosare,  and  answers  and  submits  to  the  decree  of  the  Court,  her  costs  are  it 
be  paid  out  of  the  two  thirds  of  the  fund  remaining  ailer  deducting  the  third  to 
she  is  entitled  as  her  equiUble  dower.     Tabele  v.  Tobele,  1  Johns.  Ch.  Rep.  45^ 
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be  enforced  in  such  a  case  as  the  present,  to  the  prejudice  of 
Williams.  His  Honor,  however,  considering  the  question  to  be 
one  of  some  nicety,  directed  the  case  to  stand  over  for  farther 
argument.    And  now —    . 

Mr.  Cooper  and  Mr.  James  Parker  argued  on  behalf  of  the 
defendant  WiUiams. — If  the  question  were  between  the  plaintiffs 
and  Hartwright,  and  the  devisee  of  the  mortgagor,  the  general 
rule  as  to  the  marshalling  would  apply.  But  it  will  not  apply 
as  between  first  and  second  mortgagees  and  a  third  incum- 
brancer. There  is  no  instance  in  which  the  rule  has  been  ap- 
pUed  to  the  prejudice  of  a  creditor.  It  was  established  for  the 
benefit  of  creditors,  and  to  the  prejudice  of  no  one  but  volunteers. 
The  principle  is  clearly  laid  down  by  Lo];d  Eldon  in  Aldrich  v. 
Cooper,{a)  and  it  flows  from  the  principle  that  it  is  not  in  the 
power  of  the  plaintiffs  to  make  such  an  election  of  their  securities 
as  shall  benefit  the  second  incumbrancer  and  disappoint  the 
third.  There  is  no.  instance  in  the  Roman  law  of  the  doctrine 
being  applied  to  the  prejudice  of  any  other  persons  than  the  re- 
presentatives of  the  debtor.(6) 

In  the  ordinary  case  of  a  mortgage  of  two  properties  to  one 

party,  and  the  mortgage  of  one  to  another,  the  Court 

•gives  the  mortgagee  of  the  two  a  right  to  foreclose  both ;     [•406] 

and,  as  a  consequence,  the  party  who  has  a  mortgage 

of  one  has  a  right  to  redeem  the  first.    But  even  in  that  case 

the  right  to  redeem  does  not  universally  prevail ;  for  if  there  be 

a  mortgage  of  estates  A.  and  B.,  then  a  mortgage  of  A.,  and  then 

a  mortgage  or  sale  of  B.  to  another  party,  there  is  no  case  in 

which   the  Court  (apart  from  fraud)  has  done  otherwise  than 

apportion  the  first  charge  between  the  two  estates :  there  is  no 

case  in  which  it  has  marshalled  the  properties  between  the  two 

first  incumbrancers.    The  observations  of  Sir  Edward  Sugden 

in  Averall  v.  Wade,{c)  are  illustrative  of  this.    After  observing 

that,  vfrhere  one  creditor  has  a  demand  against  two  estates,  and 

(«)  8  Vm.  382 ;  mo  p.  389.  ^e)  Uoyd  &  6.  t.  Siigd.i25d. 

{h)  Soo  Storf ,  Eq.  Jnr.  Oh.  ziii. 

Vol--  I.  82 
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1842U-BWIIM  T.  RMiler. 

anoAer  a  demand  against  one  only,  the  latter  is  entitled  to  thiow 
the  former  on  the  fund  that  is  not  common  to  them  both,  he 
says : — ^  This  is  a  narrow  doctrine,  and  cannot  generally  be 
enforced  against  an  incwnbrancer  who  is  a  mortgagee."   He 
also  in  the  same  case(a)  adopts  Lord  Eldon?s  guarded  expres- 
sions as  to  third  per8ons.(6)    And  in  his  treatise  of  "  Tendors  and 
Purchasers,"  referring  to  the  same  doctrine,  he  says-«This 
does  not  touch  the  question  between  innocent  purchasers.''(e] 
This  view  of  the  case  is  perfectly  consistent  with  the  general 
proposition  laid  down  by  Lord  Hardwicke  in  Lanmf  v.  Dwhm 
of  Athol,{d)  which  does  not  apply  to  third  incumbrancers  for 
value.    As  against  an  incumbrancer  for  value,  the  only  rule  is 
that  equality  is  equity. 

In  cases  between  principal  and  surety,  if  contemporaneoady 
with  the  contract  of  suretyship  a  mortgage  security  is  given,  the 
surety  paying  the  debt  may  stand  in  the  place  of  the  creditor  in 

respect  of  the  mortgage.  But  that  rule  does  not  apply 
[*406J    where  a  second  mortgage  security  is  given :  ^Copis  t. 

Middleton  ;{e)  Wade  v.  Coope.{f)  (In  the  course  of 
the  argument  the  Vtce-Chaneellor  referred  to  TSmstaU  v. 
Tyappes,{ff)  and  Choynne  v.  Edwoards.{h)\ 

Mr.  Swanston  and  Mr.  Rasch  for  the  defendant  Hartwright— 
Is  there  a  right  of  marshalling  in  a  second  mortgagee  against  a 
first  mortgagee;  if  there  is,  did  it  exist  in  this  case,  and  if  so, 
when?  We  submit  that,  in  1800,  circumstances  existed  to 
which  the  rule  of  marshalling  applies.  There  were  then  two 
creditors,  one  having  a  single  fund,  the  other  having  two  funds. 
What  is  the  nature  of  the  right  of  marshalling  ?  It  is  tins— 
that  the  single  fund  shall  be  protected  from  the  demands  of  the 
creditor  who  has  two — ^protected  in  one  of  two  ways,  either  by 
preventing  any  assault  on  the  fund,  or,  if  assaulted,  by  applying 

(a)  Uoyd  &  G.  t  Sngd.  358.  (e)  T.dtR.im.    See  1 C.  P.  Coop.  Gtt. 

(ft)  8  Veo.  391.  (/)  9  Sim.  155. 

(c)  Vol.  3,  p.  436.  {g)  3  Sim.  386. 

(d)3Atk.446.    Suppoio  a  penma  (A)  9  Raa.  989,  n. 
who  hum  two  real  eatatea,  dbc. 
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tbe  principle  of  compensation  and  indemnity  by  means  of  the 
other  fund.  Marshalling  is  not  founded  on  contract,  but  on 
equitaUe  lien.  Here  the  lien  had  arisen  and  existed  in  1800 : 
how  then  can  any  subsequent  dealing  between  the  mortgagor 
and  third  persons  deprive  the  second  mortgagee  of  that  lien  ? 
The  equity  of  the  second  mortgagee  is,  that  equal  claims  must 
prevail  by  priority.  It  cannot  be  contended,  that,  because  his 
right  might  under  some  circumstances  be  defeated,  as  by  tack- 
ing, therefore  it  does  not  exist.  Besides,  we  have  an  equity 
beyond  a  mere  right  of  marshalling,  arising  frdm  the  first  mort- 
gagee having  notice  of  our  right.  Independently  of  that,  how- 
ever, it  is  submitted  that  the  general  rule  must  prevail,  and 
the  intervention  of  a  third  creditor  will  make  no  difference : 
Ex  parte  Kendal ;{a)  Shalcross  v.  Dixon, '{b)  Aldridge  v. 
FcTbes.{c)  The  equity  which  Hartwright  had  origin- 
ally, •and  which  we  submit  has  not  been  taken  away  [MOT] 
from  him,  binds  the  land  into  whatever  hands  it  comes. 
In  Hartley  v.  O Flaherty ^{d)  Lord  Plunkett  says —  "  If  a 
mortgagor  sells  a  portion  of  his  equity  of  redemption  for  valua- 
ble or  good  consideration,  the  entire  residue  undisposed  of  by 
him  is  applicable  in  the  first  instance  to  the  discharge  of  the 
mortgage,  and  in  case  of  ihebona  fide  purchaser ;  and  it  is  con- 
trary to  every  principle  of  justice  to  say,  that  a  person  afterwards 
purchashig  from  that  mortgagor  shall  be  in  a  better  situation 
than  the  mortgagor  himself  in  respect  of  any  of  his  rights." 
The  case  of  Averall  v.  Wade  was  decided  much  more  with 
reference  to  the  particular  security  than  the  general  principle. — 
The  following  cases  were  also  mentioned  in  argument :  Lord 
Pamfret  v.  Lord  Windsor  ;{e)  Gregg  v.  Arrott  ,•(/)  and  as 
to  principal  and  surety,  Wright  v.  Morley  ;{g)  Bering  v.  Lord 
Winchelsea  /(A)  Mayhew  v.  Crickett.{i) 

(a)  17  V«.  520.  (/)  Lloyd  &  G.  t  SugA  24$. 

(6)  Jftrm.  CoDV.,  (ed  Sweet)  vol.  5,  p.  493.  (£r)  1 1  Vei.  12. 

(e)  4  Jurirt,  20.  (A)  1  Cox,  318. 

(Oj  Uoyd  A.  G.  t  FUink.  31&  {%)  SSwiOit  18&. 
^)  3  V<0.  ten.  485. 
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1849<— Bwum  t.  Kaettar. 

April  22nd. — The  Vice-Chancellor. — ^Racster  having  two 
estates,  one  called  Fozhall,  and  another  which  has  been  called 
No.  32,  mortgages  Fojthall  alone  to  Barnes  in  1792,  and  after- 
wards, by  way  of  second  chaise,  mortgages  Foxhall  (alone,)  in 
1796,  to  Hartwright,  who  at  the  time  has  notice  of  Barnes's 
security.  Subsequently,  in  1800,  Racster  mortgaged  both  No. 
32  and  Foxhall  to  Barnes  to  secure  a  further  advance,  and  in 
such  a  manner  as  to  make  No.  32  and  Foxhall  liable  each  to 
the  whole  of  Barnes's  two  advances,  Barnes  at  the  time  haying 
notice  of  Hartwright's  security.  After  this  both  No.  32  and 
Foxhall  are  mortgaged  by  Racster,  in  1804,  to  Williams,  who 
at  the  time  has  notice  of  the  former  securities. 

The  present  proceedings  were  commenced  sub8^quently  to 
the  year  1804,  nor  until  after  that  year  was  any  step 
[*408]  'taken  by  any  party  for  enforcing  either  of  the  securi- 
ties, or  obtaining  payment  All  the  mortgages  cannot 
be  paid  in  full.  Foxhall  alone,  is  not  sufficient  to  pay  the  first 
charge  upon  it,  but  No.  32,  without  Foxhall,  is  sufficient  to  pay 
the  whole  of  Barnes's  demands.  Hartwright,  therefore,  claims 
to  throw  Barnes  on  No.  32  exclusively.  To  this  Barnes  is  in- 
different ;  but  Williams  objects,  contending  that  as  he  is  an 
incumbrancer  for  value,  the  burthen  of  the  first  mortgage  ought 
to  be  borne  at  least  rateably  by  Foxhall  and  No.  32,  upon  which 
latter  Hartwright  never  took  a  charge.  This  is  the  question  to 
be  decided,  and  I  think  that  it  may  be  decided  without  neces- 
sarily involving  either  of  two  other  points  to  which  the  argument 
has  extended  itself.  I  mean,  first,  the  question  what  would 
have  been  the  rights  of  Hartwright  and  Williams  had  Barnes's 
security  upon  No.  32  preceded  and  not  been  subsequent  to 
Hartwright's  security  on  Foxhall ;  and,  secondly,  the  question, 
what  would  have  been  the  rights  of  the  parties  had  Williams's 
security  not  existed  at  all,  or  not  existed  until  after  the  com- 
mencement of  these  proceedings.  Upon  each  of  these  two  points 
I  entirely  reserve  myself. 

As  to  the  matter  to  be  determined,  the  first  observation  to  be 
made  is,  that,  considered  without  any  reference  to  Hartwright 
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or  to  Williams,  the  nature  and  effect  of  the  security  of  1800 
were,  as  I  conceive,  to  make  No.  32  and  Foxhall  pari  passu, 
and  rateably,  according  to  their  values,  liable  to  Barnes's  two 
charges.  That,  I  think,  would  have  been  the  result  between 
the  different  heirs  of  Racster,  had  he  died  intestate  and  insol- 
vent as  to  his  personal  estate,  leaving  one  person  his  heir  as  to 
No.  32,  and  another  person  his  heir  as  to  Foxhall.  At  least 
the  heir  of  Foxhall  could  not  have  claimed  more  against  the 
heir  of  No.  32. 

Taking  this  to  be  so,  I  am  unable  to  see  that  Hartwright  had 
in  or  before  the  year  1804  (when  Williams  took  his  se- 
curity) acquired  any  right  in  No.  32,  or  any  •equity    [*409] 
against  Racster  to  preclude  him  from  dealing  with  it 
on  that  footing  for  any  purpose  that  his  necessities  might  re- 
quire.   Contract  certainly,  as  to  No.  32,  Hartwright  had  none. 
It  was  as  to  him  an  accident — a  matter  with  which  he  had 
neither  privity  nor  concern,  that  Racster  happened  in  1800  to 
mortgage  No.  32  to  Barnes.    Could  not  Barnes  and  Racster  at 
any  time  after  1800,  as  against  Hartwright,  have  sole  or  mort- 
gaged No.  32  separately  to  a  stranger,  though  with  notice, 
leaving  Foxhall  charged  as  if  it  was  in  1795,  and  leaving 
Ebrtwright  in  the  same  situation  as  if  the  security  of  1800  had 
never  existed  ?    If  Barnes  and  Racster  could  have  done  this 
as  against  Hartwright,  why  should  not  Racster  be  able  as 
against  Hartwright  to  do  so?    In  my  opinion,  it  would  be 
more   than  justice  to  him,  and  less  than  justice  to  Racster,  to 
hold  that  the  security  of  1800  rendered  No.  32  to  any  degree, 
or  in  any  respect,  less  available  for  the  necessities  of  Racster 
than  the  rights  of  Barnes  required.    I  think  that  Hartwright 
had  not  any  equity  to  prevent  Racster  from  doing  what  he  did, 
namely,  carrying  this  estate  to  market,  and  selling  or  pledging 
it  as  charged  only  according  to  the  tenor  of  the  security  of  1800, 
that  is,  rateably  and  pari  passu  with  Foxhall. 

Again,  suppose  judgments  to  have  been  recovered  by  stran- 
gers in  1794, 1799,  and  1801,  against  Racster,  who  was,  I 
beUeve,  previously  to  1800,  seised  equitably  and  not  otherwise 
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of  No.  32.    Suppose  the  secarity  of  1800  good  against  all  these 
judgments ;  what  would  have  been  the  relative  rights  of  Hait^ 
Wright  and  the  several  judgment  creditors  (with  or  without 
elegiis)  as  to  No.  33  ?    Can  Williams  be  in  a  worse  situation 
than  that  in  which  he  would  have  stood  if  his  security  bad 
consisted  of  a  judgment  only  instead  of  what  it  did?   If  it 
were  conceded  in  the  present  case,  that  had  Williams's  charge 
not  existed,  the  right  claimed  by  Hartwright  could  now  be  en- 
forced against  Racster,  it  does  not  in  my  judgment  fol- 
[•410]    low  that  in  •1804  (in  the  absence  at  the  time  of  any 
suit  or  proceeding  for  applying  the  property  in  question, 
or  otherwise  relating  to  it)  any  such  right  had  arisen.   The 
position  of  Williams,  who  took  his  security  with  notice,  has 
been  in  argument  assimilated  to  that  of  the  heir  of  Racster,  or 
of  a  person  claiming  merely  as  a  volunteer  under  him.   To 
\his  comparison  I  am  not  prepared  to  agree.    To  render  it  just, 
it  ought  to  be  established  eidier  that  eo  instanti  when  Barnes 
took  his  second  security,  Hartwright  acquired  a  lien  on  No.  32, 
or  that  it  was  inequitable  in  Racster,  however  much  in  need  of 
money,  and  however  fair  his  intentions,  to  use  No,  32  as  part  of 
his  property,  unless  by  the  consent  of  Hartwright,  or  on  the 
condition  of  paying  him  his  whole  debt.    I  am  of  opinion  that 
neither  proposition  can  be  established,  and  that  Hartwright's  ti- 
tle, if  any,  agaiust  No.  32,  does  not  extend  beyond  such  interest 
in  it,  as  before  the  institution  of  these  proceedings  Racster  did 
not  alienate  for  value ;  holding,  as  I  do,  the  notice  to  be  as  im- 
material as  notice  to  a   purchaser  of  a  judgment  recovered 
against  a  vendor,  when  the  latter  having  a  power,  and  being 
seised  in  fee  subject  to  the  power,  can  make  a  tithe  and  alienate 
the  fee  by  an  exercise  of  that  power,  destroying  the  creditor's 
security. 

Upon  the  whole,  I  retain  the  opinion  which  on  a  former  oc- 
casion I  expressed,  that  circumstanced  as  the  present  case  is, 
Hartwright  and  Williams  stand  with  regard  to  the  matter  in 
dispute  on  an  equal  footing ;  that  Barnes  must  be  paid  out  of 
the  respective  proceeds  of  No.  32  and  Foxhall,  paripassUi  and 
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rateably  according  to  their  amounts ;  and  that  the  residue  of  the 
produce  at  Foxhall  must  beapplied  towards  paying  Hartwright ; 
and  that  the  residue  of  the  produce  of  No  32  must  be  applied 
towards  paying  Williams ; — a  conclusion,  as  I  consider,  entirely 
in  accordance  with  the  principles  on  which  Lanay  v.  DiUchess 
of  Aiholy  Aldrich  v.  Cooper^  and  Averall  v.  Wade  were  deci- 
ded.[2] 

[2]  A  mortgaged  three  hoiiees  (23,  26  and  27)  to  B.,  and  afterwards  contracted 
to  mD  one  of  the  hoiues,  (23)  to  C.    C  paid  the  purchase-money  to  A.,  under  the 
contract,  but  without  obtaining  a  conveyance,  and  with  constructive  notice  of  the 
prior  mortgage  to  B.    C.  afterwards  paid  off  what  was  due  to  B.,  upon  his  mortgage, 
and  havmg  taken  a  tnuisfer  of  the  mortgage,  filed  a  bill  against  the  devisee  of  A., 
and  several  moitgagiees,  under  subsequent  mortgages  made  by  A.,  which  included  the 
booses  26  and  27,  and  other  property ;  upon  which  bill,  he  obtained  a  decree  for  the 
specific  performance  by  the  devisees  of  A.,  of  the  contract  of  sale  of  the  house  23, 
and  for  the  successive  foreclosure  of  all  the  subsequent  mortgagees,  and  the  devisee 
of  A.,  in  default  of  their  redemption  of  the  houses  26  and  27.    Wigram,  V.  C,  "  If 
the  efieet  of  a  suit  for  a  foreclosure  were  to  compel  the  mortgagors  or  the  subsequent 
mortgafees  to  redeem  the  plaintiff,  it  is  clear  that  it  would  be  most  unjust  to  compel 
tbem  to  pay  the  whole  amount  of  the  money  secured  upon  the  premises  which  are 
flobject  to  the  mortgage  now  vested  in  the  plaintiff,  and  to  take  a  conveyance  of  part 
only  of  the  property  comprised  in  that  security.     But  the  subsequent  mortgagees 
csniiDt  be  injured  by  having  the  option  given  them,  either  to  redeem  the  plaintiff's 
mortgage  upon  the  property  comprised  in  her  security,  and  take  a  conveyance  of  tha 
pvenuses  which  are  subject  to  the  security  of  the  subsequent  mortgagees,  or  to  be  fore- 
dosed  as  to  the  latter,  and  retain  their  security  over  the  other  property  comprised  in 
their  mortgages,  discbarged  from  the  prior  mortgage  of  the  plaintiff.    The  only  ques- 
tion m,  whether    Mn.  S.  is  in  a  condition  to  compel  the  defendants  to  exercise 
Hub  option,  &c.»  Slc,*'-^*  It   has  always  appeared  to  me,  that  the  terms  under 
irhaeh  a  mortgagor  or  those  claiming  under  him  are  entitled  to  redeem  must  be  the 
same,  whether  they  are  to  be  ascertained  in  a  suit  for  redemption  or  for  foreclosure. 
It  is  truly  said,  that  a  plaintiff  seeking  equity,  must  do  equity ;  but  in  determining 
'what  b  equity,  the  question  is,  what  are  the  duties  or  the  liabilities  which  his  situation 
at  the  time  of  mstituthig  the  suit  imposes,  and  not  whether  he  is  plaintiff  or  defendant 
the  neatd.*'    Sober  ▼.  Kemp,  (March,  1847,)  6  Hare,  155. 
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[Mil]  *Attorney-General  t?.  Cullum. 

1842:  March  17th,  24th. 

Where  a  charity  had  been  instituted  ibr  the  common  benefit  of  a  paririi,  and  the  pt* 
rishioners,  on  an  information  fiJcd  for  the  regolation  of  the  c]MTity»  agreed  tint 
education  should  form  part  of  the  scheme ;  the  Court,  although  the  paririwatn 
were  of  yarious  religious  denominations,  refused  to  sanction  a  system  of  eda> 
cation,  in  which  it  was  proposed  that  particular  selections  fitmi  the  Scriptora 
should  be  read,  and  the  schools  should  be  closed  on  Sundays,  and  in  which  no  spe* 
cial  provision  was  made  for  the  religious  creed  of  tho  schoolmaster. 

Courts  of  equity  in  this  country  will  not  sanction  any  system  o!  edacation  in  which 
religion  is  not  included,  and  where  education  is  to  be  proYided  for  Christians  of  dif- 
ferent denominations,  there,  by  reason  of  the  necessity  of  teaching  rdigion  aeeoid- 
ing  to  particular  tenets,  and  the  difficulty  of  teaching  difierent  persons  acoocding 
to  different  tenets,  instruction  according  to  the  doctrines  of  the  Church  <^Gagluid 
must  prevail ;  but  provision  will  be  made,  as  far  as  possible,  for  the  ezeroM  of 
oonscientions  scruples  on  the  part  of  Dissenters. 

This  cause  came  on  for  hearing  on  further  directions  and  on 
the  petition  of  the  relators.  The  charity  in  question,  called  "  The 
Guildhall  Feoffment  of  Bury  St.  Edmunds,"  was  established  in  the 
reign  of  Edward  lY.,  by  the  feoffments  and  will  of  John  or  Jen- 
kin  Smith,  imder  which  divers  lands  near  Bury  St  Edmunds 
were  conveyed  to  the  following  uses ;  viz.  first,  to  the  praise^ 
honour,  and  glory  of  God,  and  of  the  most  gracious  virgin,  and 
of  the  glorious  martjnr  and  king  St  Edmund,  and  in  the  relief 
of  the  aldermen  and  burgesses,  and  the  whole  community  and 
poor  inhabitants  of  the  town  of  Bury  St  Edmunds,  in  support 
of  the  burthens  daily  falling  upon  them."  The  estate  of  the 
feoffees  was  afterwards  increased  by  gifts,  devises,  and  bequests, 
by  many  benefactors  in  succession  for  a  long  series  of  years. 
The  objects  of  the  benefactions  were  various :  namely,  for  sup- 
plying wool  to  set  the  poor  on  work,  for  binding  out  apprentices, 
for  the  repairs  of  churches,  for  the  prisoners  in  gaol,  for  godly 
purposes,  for  cakes  and  wine  at  the  annual  meeting  of  the  feof- 
fees and  other  works  of  charity,  for  catechising  and  instructing 
poor  people,  for  the  ministers  for  their  pains  in  so  doing,  for  sick 
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lepers,  for  food  and  raiment  for  aged  and  impotent  people,  for 
alms,  for  payment  of  taxes  and  tollages,  for  bread  for  the  poor, 
for  horn-books  and  primers  for  the  poor  children,  for  a  house  for 
the  justices  and  otherwise  for  the  public  good,  for  the  settii]^ 
forth  of  soldiers  serving  in  the  town,  for  the  support  of  priests 
who  should  pray  for  the  souls  of  the  donors,  ice. 

The  annual  income  arising  from  these  gifts  amounted  to 
about  £1156 ;  in  addition  to  which  the  annual  sum  of 
about  *£964  was  received  by  the  feoffees  from  lands  pur-    [*412] 
chased  by  the  sale  of  church  plate,  making  the  whole 
annual  income  about  £2110. 

It  appeared  that  the  sale  of  the  church  plate  took  place  on  the 
dissolution  of  the  monastery  of  Bury  St.  Edmunds.  The  poorer 
order  of  the  population  being  by  that  event  left  destitute,  the 
parishioners  of  the  two  parishes  of  St.  Mary  and  St.  James,  in 
Bury,  agreed,  in  order  to  provide  a  fund,  to  sell  the  church  plate, 
and  after  repairing  the  church  to  employ  the  surplus  in  support 
of  the  poor. 

.  In  1809,  a  decretal  order  was  made  in  a  suit  instituted  by  the 
attorney-general,  at  the  relation  of  Waller  Wright,  against  the 
then  trustees  of  the  charity,  by  which  it  was  ordered  thut  new 
trustees  should  be  appointed  and  a  proper  conveyance  made  to 
them.    Under  this  order  a  deed,  dated  the  28th  December,  1810, 
was  prepared  by  Master  Cox,  and  duly  executed,  by  which  it 
was  iritnessed,  that,  for  the  performance  of  the  trusts  and  to  the  in- 
tent that  the  pious  memories  of  the  worthy  benefactors,  donors, 
and  founders  of  the  charities  for  which  the  lands  and  tenements 
thereinafter  given  might  be  continued  and  perpetuated  according 
to  the  true  intentions  of  the  said  donors  and  benefactors  in  their 
respective  wills  and  grants,  manifested  according  to  the  schedule 
to  the  indenture  annexed,  all  those  freehold  messuages,  lands, 
and  tenements,  (which  were  specified,)  were  bargained  and  sold 
to  the  new  trustees  and  their  heirs  to  the  intent,  not  only  that 
the  pious  memories,  &c.,  might  be  published  and  recommended 
to  posterity,  but  also  that  the  messuages,  &c.,  might  for  ever 
thereafter  be  continued  and  employed  according  to  the  true  in* 
Vol-.  I.  53 
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tention  of  the  said  donors,  founders,  and  bene&ctors,  and  also 
upon  trust  and  confidence  that  the  new  trustees  would,  from 
time  to  time,  and  at  all  times  thereafter,  make  use  of  ther^ts, 
issues,  increase  and  produce  of  the  said  messuages^  tenements,  and 

premises,  for  the  common  profit  and  benefit  of  the  inha- 
[M13]    bitantsof  Bury  St.  Edmunds,  in  such  manner  and* wise 

and  for  such  charitable  uses,  intents,  and  purposes,  as 
were  in  the  schedule  thereunto  annexed,  or  any  other  uses  in- 
tended by  the  donors,  although  the  same  were  not  contained  in 
the  schedule.  Then  followed  a  schedule  containing  a  list  of 
charitable  dispositions,  which  were  generally  speaking  of  the 
same  nature  as  those  which  have  been  mentioned,  except  that 
such  as  were  purely  of  a  Roman  Catholic  nature  were  omitted 
The  charities  mentioned  in  the  schedule  being  considered  as 
in  many  respects  not  well  adapted  to  the  habits  and  require- 
ments of  modem  times,  and  the  charity  in  other  particulais 
requiring  revision,  the  present  information  was  filed  at  the 
relation  of  Francis  King  Eagle  and  James  Cobbing ;  and  in 
1836  a  decree  was  made,  by  which  it  was  referred  to  the  Master 
to  ascertain  the' amount  of  the  property  of  the  charity,  and  to 
settle  a  •scheme. 

The  Master  accordingly  set  forth  a  scheme,  by  which,  after 
making  provision  for  increasing  the  charities  to  the  poor  not  re- 
ceiving parochial  relief,  and  for  an  augmentation  of  the  allow- 
ance of  the  parochial  clergy,  and  for  the  introduction  of  some 
new  charities, — as  an  annual  gift  to  the  hospital,  and  a  gift  of 
£300  to  a  new  church, — ^he  proposed  that  the  balance  of  the 
funds  in  hand  should  be  appropriated  to  the  foundation  and 
establishment  of  three  schools,  to  be  open  to  the  children  of 
parents  of  all  religious  denominations,  and  to  be  called,  "The 
Guildhall  Commercial  School,''  «  The  Guildhall  School  for  poor 
Girls,"  and  "  The  Guildhall  School  for  poor  Boys ;"  and  amongst 
other  rules  and  regulations  for  these  schools,  he  proposed  the 
following :  viz.  that  the  school  should  be  closed,  as  regarded 
instruction,  on  Sundays  ;  that  a  convenient  and  sufficient  por- 
tion of  the  stated  school  hours  should  be  set  apart  dailf  (<« 
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reading  the  Scripture  lessons  prepared  for  the  use  of  the  Irish 
national  schools,  and  the  authorized  version  of  the  Scriptures, 
or  such  part  thereof  as  the  trustees  should  think  proper ; 
and  that  no  other  religious  ^instruction  should  be  in-  [*414] 
troduced  into  the  school.  No  mention  was  made  as 
to  the  reUgious  creed  of  the  masters  or  mistresses  of  the  schools ; 
but  the  power  of  appointment  -and  removal  of  the  masters  and 
mistresses  was  vested  in  the  trustees. 

To  this  part  of  the  Masters's  scheme  the  defendants,  the 
trustees,  objected ;  and  they  proposed  that  the  masters  and 
noistresses  of  the  respective  schools  should  be  members  of  the 
Established  Church ;  that  during  one  hour,  at  least,  in  every 
school-day  the  masters  and  mistresses  respectively  should  give 
general  religious  and  moral  instruction  to  all  the  scholars,  in 
such  books  as  the  governors  should  select ;  that  on  every  Lord's- 
day  they  should  give  instruction,  in  the  doctrines  of  the  Church 
of  England,  to  such  of  the  children  whose  parents  were  willing 
and  did  not  object  to  their  receiving  such  instruction  ;  that  the 
scholars  should  be  required  to  repair  once  every  Lord's  day  to 
the  parish  church,  or  othe;  place  of  worship,  according  to  their 
several  creeds ;  and  that  those  who  should  attend  the  parish 
church  should  go  along  with  and  be  accompanied  by  the 
masters  and  mistresses  respectively. 

Mr.  Cooper  and  Mr.  M^Christie^  for  the  relators,  suggested 
that  the  charity  was  intended  for  the  general  benefit  of  all  the 
inhabitants  of  Bury,  and  that  it  was  so  considered  by  the 
Master  who  prepared  the  deed  of  1810 ;  but  that  the  effect  of 
the  defendants'  proposal  would  be  to  limit  the  benefits  of  the 
charity  to  persons  of  the  Church  of  England. 

Mr.  Twiss  and  Mr.  TFray,  for  the  Attorney-General,  contend- 
ed that  the  law  of  this  country,  though  it  tolerated  all  religions, 
did  not  place  the  religion  of  Dissenters  on  an  equal  footing  with 
that  of  the  Church  of  England ;  and  if  education  was  provided 
foT^  it  must  be  a  reUgious  education ;  and  if  a  religious  educa- 
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tion,  it  must  be  according  to  the  principles  of  the  Church  ct 
England. 

[,416]        *Mr.  Boteler  and  Mr.  Lavat,  Mr.  Russell  and  Mr.  Bo- 
cofij  appeared  for  other  parties. 

In  the  course  of  the  ai^ument,  the  Vice'Chancelhr  said  that 
it  might  be  a  question  whether  or  not  any  part  of  the  funds 
ought  to  be  devoted  to  the  purposes  of  education  at  all ;  but 
that  if  any  part  were  so  applied,  religion  must  be  considered ; 
for  that  any  scheme  of  education  without  religion  would  be  worse 
than  a  mockery.[l]  The  difficulty  here  was,  how  to  provide  for 
education  in  a  proper  manner,  with  a  view  to  the  opinions  and 
feelings  of  persons  of  various  religious  creeds.  His  Honor  did 
not  for  a  moment  question  the  equal  right  of  every  Roman  Ca- 
tholic and  every  Protestant  dissenter  in  the  town  of  Bury  to  a 
participation  of  all  the  advantages  of  the  charity ;  but  as  reli- 
gious instruction  could  not  be  provided  for  every  class  of  per- 
sons holding  different  religious  opinions,  he  thought  that,  if  cal- 
led upon  to  decide  the  question,  he  ^ad  no  alternative  but  to  di- 
rect that  the  master  and  mistress  of  each  school  should  be  of  the 
Established  Church. 

The  Vice-Chancelloe. — ^As  the  term  education  is  proper- 
ly imderstood,  by  all  the  parties,  to  comprehend  religious  in- 
struction, that  religious  instruction  is  an  essential  point  to  be 
considered.  In  my  judgment  this  scheme  does  not  provide  for 
religious  instruction  in  the  sense  in  which  the  expression  ought 
to  be  understood.  Its  defect  is  not  that  it  does  not  provide  for  reli- 
gious instruction  according  to  the  doctrines  of  the  Church  of 
England,  but  that  it  does  not  provide  for  what  I  am  able  to  con- 
sider religious  instruction  at  all.  If  education,  of  course,  includ- 
ing religious  instruction,  is  to  be  provided  for,  I  apprehend  it 
must  be  according  to  the  doctrines  and  principles  of  the  TCngli»h 

[1]  Bat  aee  Vidal  v.  Oward^M  E»€eutor9,  3  Howaid,  ISa 
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Ghuich.  I  know  no  other  standard  or  guide  to  which  the  Court 
can  resort;  and  dissenting  as  I  do  from  the  present 
scheme,  as  far  as  it  relates  to  purposes  of  education,  *I  [*416] 
must  send  that  part  of  the  scheme  back  to  the  Master 
for  the  purpose  of  review,  unless  some  other  course  can  hereafter 
be  suggested  to  the  Court.  If  education  is  to  be  part  of  the 
scheme,  it  is  clear,  in  my  judgment,  that  whatever  may  be  the 
particular  course  of  instruction  pursued,  or  whatever  may  be  the 
course  as  to  exemption,  if  any,  from,  any  particular  points  of  in- 
struction, the  masters,  mistresses,  and  teachers  must  be  mem- 
bers of  the  Church  of  England.  I  do  not  think  it  necessary  to 
declare  that  either  the  masters  or  teachers  should  be  clergymen, 
but  that  the  masters,  mistresses  and  teachers,  should  all  be  mem- 
bers of  the  Church  of  England,  and  that  no  other  course  of  reli- 
gious instruction  should  be  adopted  than  such  as  is  in  conformi- 
ty with  the  Church  of  England.  I  make  these  observations 
upon  the  hypothesis  that  it  will  ultimately  be  thought  right  that 
a  provision  for  education  should  form  a  part  of  this  scheme — a 
matter  upon  which  I  do  not  mean  to  bind  myself  by  any  opinion, 
and  which,  perhaps,  may  require  reconsideration.  Therefore,  in 
sending  this  case  back  to  the  Master,  I' mean  to  refer  it  to  him 
to  consider  whether,  having  regard  to  the  nature  of  the  charities, 
and  the  present  state  and  condition  of  the  town  of  Biiry,  it  is  fit 
and  proper  that  any  provision  should  be  made  for  education : 
and  if  the  Master  should  be  of  opinion  in  the  affirmative,  then  to  de- 
clare that  there  is  to  be  no  master,  mistress,  or  teacher,  who  is 
not  a  member  of  the  Church  of  England,  and  that  no  other 
course  of  religious  instruction  shall  be  adopted  than  in  conformi- 
ty with  that  Church.* 

March  24/A. — On  this  day  Mr.  Cooper  informed  the  Court, 
that  all  parties  had  agreed  to  modify  the  scheme  as  to  education 
as  follows : — ^That  the  masters  and  mistresses  of  the  schools 
should  be  members  of  the  Church  of  England  ;  that,  during  one 
hour  at  least  of  each  school-day,  the  master  should 
give  religious  instruction  to  all  the  scholars,  *such  reli-    [*4i7 
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gious  instruction  to  be  confined  to  the  reading  and  explan- 
ation of  the  Scriptures ;  that  on  every  Lord's-day  he  should 
give  instruction  in  the  liturgy,  catechism,  and  articles  of  the 
Church  of  England,  to  such  of  the  boys  whose  parents  were  in 
communion  with  that  Church ;  and  that  all  the  scholars  should 
be  required  to  repair  twice  every  Lord's-day  to  church :  pro- 
vided, however,  that  any  two  of  the  trustees,  by  a  note  in 
writing,  might  excuse  from  attendance  at  church  any  of  the 
scholars  who  were  children  of  persons  not  in  communion  with 
the  Church  of  England. 

The  Vice-Chancellor  said,  that  if  the  parties  had  no  ob- 
jection to  this  arrangement,  he  had  none ;  but  he  wished  to 
have  it  distinctly  understood  that  the  ground  on  which  he  had 
proceeded  on  the  former  occasion  was  not  a  preference  of  one 
form  of  religion  to  another,  but  the  absolute  necessity  of  adopting 
the  course  which  he  had  suggested.[2] 


Attorney-General  v.  Compton. 

1843 :  Mareh  2nd. 

An  infonnBtkm  lies  to  compel  the  restitution  of  money  improperly  applied  out  of  fcndi 
raised  for  the  relief  of  the  poor  by  means  of  rates  and  assessments. 

The  application  of  any  part  of  a  fond  raised  for  the  relief  of  the  poor  to  tbe  paynant 
of  the  bill  of  costs  of  an  action  bnmght  against  an  officer  of  the  goardtms  of  tbe 
pooTi  for  a  libel  upon  him  in  respect  of  acts  done  by  him  in  the  execatka  of  hii 
duties,  is  a  breach  of  trust  on  the  part  of  the  holder  of  that  fund. 

The  afiairs  of  the  parish  of  Marylebone,  more  especially  as 
relates  to  the  relief  and  maintenance  of  the  poor,  are  regulated 
by  various  local  acts  of  Parliament,  by  one  of  which,  the  35 
Geo.  3,  c.  73,  it  was  enacted,  that  all  gifts,  donations,  benefec- 
tions,  and  sums  of  money  whatsoever,  then  payable,  or  which 

[9]  In  the  Matter  of  the  King*§  Chrammar  School  in  Wamnek,  I  FfailGpf,  564. 
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should  thereafter  become  payable,  for  and  to  the  use  of  the  poor 
of  the  parish  of  St.  Maiylebone,  not  being  directed  to  be  applied 
for  private  or  particular  charities,  and  not  being  sacramental 
money,  should  from  time  to  time  be  paid  into  the  hands  of  the 
treasurer  or  treasurers  for  the  use  of  the  poor  of  the  said 
parish,  to  *be  applied  in  aid  of  the  rate  for  the  relief  of  [*418] 
the  poor  thereof.  And  it  was  further  enacted,  that  the 
directors  and  guardians  of  the  poor  should,  and  they  were  there- 
by authorized  and  empowered,  to  maintain  and  employ,  in  any 
works,  trades,  manufactures,  and  employments  whatsoever,  the 
poor  maintained  in  any  workhouse  made  use  of  for  the  purpose 
of  tlieact,  and  might  provide  a  convenient  stock  of  flax,  hemp, 
wool,  cotton,  thread,  iron,  stone,  wood,  leather,  or  other  materials 
for  the  employment  of  the  poor  received  into  such  house ;  and, 
for  that  purpose  only,  might  set  up,  use,  and  occupy  any  trade, 
mystery,  or  occupation  whatsoever  in  such  house ;  and  might 
sell,  vend,  and  dispose  of  such  goods,  wares,  and  merchandizes 
as  should  be  manufactured  or  made  by  such  poor  in  such  work- 
house; any  statute,  law,  or  usuage  to  the  contrary  notwith- 
standing. And  it  was  further  enacted,  that  all  monies  arising 
from  any  work  or  labour  done  by  the  poor  in  any  workhouse  or 
other  houses  made  use  of  for  the  purposes  of  the  act,  should  go 
in  aid  of  the  poor's  rate,  and  other  monies  raised  for  carrying  in- 
to execution  that  and  the  therein-recited  acts. 

Sometime  before  the  year  1837,  the  parish  adopted  the  pro- 
visions of  the  Stat.  1  &  2  Will.  4,  c.  60,  for  regulating  vestries. 

Since  the  passing  of  the  Stat  35  Geo.  3,  c.  73,  to  the  present 
time,  the  vestrymen  of  the  parish,  acting  under  the  powers  given 
to  them  by  that  and  other  acts,  have  made  rates  and  assess- 
ments on  the  inhabitants  of  the  parish  for  the  maintenanqe  of 
the  poor,  and  for  the  other  expenses  mentioned  in  the  acts,  and 
have  paid  to  the  directors  and  guardians  of  the  poor  of  the 
parish,  or  to  their  treasurer,  out  of  such  rates  and  assessments, 
such  sums  of  money  as  have  been  necessary  to  enable  the  di- 
rectors and  guardians  to  maintain  the  poor  of  the  parish. 

In  1 837,  differences  arose  between  Dr.  Glendinning  the  hon- 
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oraiy   physician   of  the    parish   infinnary,  and  Dr. 
[M19]    *Firth,  the  house-surgeon  of  the  workhouse  andinfiim- 
ary,  relative  to  the  death  of  a  female  pauper,  for  whom 
Dr.  Firth  had  improperly,  as  alleged  by  Dr.  Glendinning,  pie- 
scribed  doses  of  opium.    These  differences  led  to  the  dismissal 
of  Dr.  Firth,  and  to  actions  of  libel  and  slander  by  Dr.  Fiitfa 
against  Dr.  Glendinning,  and  Dr.  Boyd,  the  assistant-singeon 
of  the  workhouse.    In  December,  1837,  which  was  before  the 
trial  of  these  actions,  application  for  protection  was  made  on 
behalf  of  Doctors  Glendinning  and  Boyd  to  the  then  directors 
and  guardians.    This  application,  however,  was  refused  on  the 
ground,  as  stated  in  the  minute,  that  the  directors  and  guardians, 
though  at  all  times  anxious  to  protect  their  officers  in  the  per- 
formance of  their  duty,  could  not  in  the  then  stage  of  the  pro- 
ceedings legally  undertake  the  defence  of  the  applicants. 

In  February,  1839,  the  action  against  Doctor  Glendenning 
came  on  for  trial,  when  the  jury,  after  a  charge  from  the  judge 
very  favourable  to  the  defendant,  found  a  verdict  for  him  in  his 
plea  of  the  general  issue,  but  against  him  on  his  plea  of  justifi- 
cation, he  having  entered  into  no  evidence.  The  plaintiff  then 
declined  proceeding  in  his  action  against  Dr.  Boyd.  In  these 
actions  Doctors  Glendinning  and  Boyd  employed  as  their  attor- 
nies  Messrs.  Hill  and  Randall,  who  were  the  attomies  and  solic- 
itors of  the  directors  and  guardians.  Their  taxed  bill  oi  costs 
against  Dr.  Glendinning  amounted  to  291^.  19«.  8d,  and  that 
against  Dr.  Boyd  to  54/.  \7s, 

Inunediately  after  the  termination  of  the  trial  Dr.  Firth,  who 
had  previously  taken  the  benefit  of  the  Insolvent  Act,  disap* 
peared.[l] 
• 

[1]  The  foUowing  note  it  introduced  by  Mr.  Ck>Uyer,  one  of  the  Reporten,  in* 
COM  which  will  be  noticed  inbBequently.  (2  CoUyer,  594.)  After  refening  to  ^ 
caie  tupra^  he  proceeds :  "  Peihape  in  the  report  of  this  case  fhe  grounds  of  the  ac- 
tion against  Dr.  Glendinning  are  not  so  fully  stated  as  they  ought  to  have  been,  ^p* 
on  the  hearing  of  the  information,  the  courae  of  practice  at  the  Marylebone  Work- 
house and  lufiimary,  appeared  to  be  this : — >It  is  the  duty  of  the  house-smgeoD  te 
attend  the  patients  in  the  Workhouse.    When  he  thinks  a  case  senousi  it  is  bistlitfy 
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In  March,  1839,  an  election  took  place  of  directors  and 
guardians  for  the  year  ensuing.  Availing  themselves  of  this 
change,  Drs.  Glendinning  and  Boyd,  in  September  of  the  same 
year,  applied  to  the  then  directors  and  guardians  for  payment 
of  the  costs  which  had  been  incurred  by  them ; 
*and  at  a  board  held  on  the  1st  November  following,  [*420] 
their  claims,  after  a  discussion  and  division,  were  al- 
lowed ;  and  such  allowance  was  recorded  in  a  minute  of  the 
proceedings.  That  minute  was  afterwards,  at  a  board  of  direct- 
ors and  guardians'  held  on  the  8th  November,  confirmed  by  a 
majority  of  twelve  to  eight,  notwithstanding  the  presentment 
of  a  memorial  against  this  proceeding  by  eighty-five  rated  in- 
habitants of  the  parish.  In  pursuance  of  this  minute  a  resolu- 
tion was  passed,  which  at  a  subsequent  meeting  was  confirmed 
by  the  same  persons  who  constituted  the  former  majority,  and 
notwithstanding  a  written  protest  by  six  rated  inhabitants,  that 
cheques  should  be  drawn  for  and  applied  in  discharge  of  the 
amount  of  costs.  Two  cheques  were  accordingly  drawn  in  the 
usual  form  on  Sir  Claude  Scott  <fe  Co.,  the  bankers  of  the  treas- 
urer of  the  directors  and  guardians,  for  the  respective  amounts 
of  291/.  19^.  8c2.,  and  54/.  17^.,  and  were  made  payable  to  Hill 
and  Randall ;  and  such  cheques  were  on  the  28th  February, 
1840,  delivered  to  Randall,  as  the  surviving  partner  of  Hill,  and 

to  Older  the  patient  to  be  remored  to  the  Infinnaiyi  where  he  abo  attendi  the  patient 
wider  the  snperintendanee  of  the  honorary  phyncian.    It  is  the  duty  of  the  honor* 
ary  physician  to  attend  at  the  infirmary  twice  a  week  at  the  least.    Upon  a  patient 
eoming  into  the  infirmary,  a  card  is  filled  ap  by,  or  by  the  dictation  of  the  honorary 
physician,  with  the  name  and  a^  of  the  patient,  the  name  of  the  num  and  the 
name  of  the  disorder,  and  treatment  prescribed  as  to  diet    A  similar  card  is  filled  up 
specifying  the  medicines  prescribed.    These  cards  are  placed  at  the  head  of  the  pa* 
tient's  bed.    On  the  I4th  March,  1837,  a  jjrirl  who  had  been  attended  by  Dr.  Firth, 
the  hoose-soigeon,  was  by  his  order  removed  from  the  general  wards  into  the  infirm- 
ary.    She  coiwequently  came  ander  the  examination  of  Dr.  Glendinning,  the  honora- 
ry pfaymdan  who,  npon  the  card  placed  oyer  the  patient's  bed,  described  her  case  as 
baln^  one  of  stapor,  from  the  use  of  opium.     Dr.  Firth  complained  of  this  to  the 
workhouse  authorities,  and  it  formed  the  principal  ground  of  his  action  against  Dr. 
Olaodimung." 

Vol.  I.  54 
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he  received  the  amount  from  Sir  Claude  Scott  &  Co.,  out  of 
monies  of  the  directors  and  guardians  in  their  hands. 

At  the  time  this  payment  was  made,  the  balance  of  cash  in 
the  bankers'  hands  belonging  to  the  directors  and  guardians 
consisted  principally,  if  not  wholly,  of  sums  raised  by  the  rate 
for  the  relief  of  the  poor,  (in  respect  of  which  the  directors  and 
guardians,  between  the  1st  of  January  and  30th  June,  1840,  re- 
ceived from  the  vestry-men  upwards  of  £14,000;)  of  sums 
arising  from  the  labour  of  paupers  under  tlie  before-mentioned 
statute  of  35  Geo.  3,  c.  73  :  of  sums  repaid  after  having  been 
advanced  out  of  the  poor's  rates  under  the  stat.  14  Geo.  3,c.  78; 
for  fire  rewards ;  and  of  sums  repaid  which  had  been  advanced 
out  of  the  poor's  rates  in  cases  of  bastardy. 

The  information  was  filed  in  December,  1840,  at  the 
[•421]    'relation  of  Jacob  Metcalfe  and  William  Green,  two  ra- 
ted inhabitants  of  the  parish,  against  John  Compton 
and  others,  being  the  twelve  directors  and  guardians  who  had 
formed  the  majority  of  the  board  at  the  meeting  of  the  8th  No- 
vember, 1839,  and  at  the  following  meeting,  and  against  Ran- 
dall.   It  stated  many  of  the  foregoing  facts,  and  set  forth  certain 
notices  which  bad  been  served  upon  the  twelve  first-named  de- 
fendants, calling  upon  them  to  refund  the  monies  so  paid  to 
Randall,  and  also  notices  upon  the  auditors,  calling  upon  them 
not  to  allow  in  their  accounts  the  monies  so  paid.    It  also  aver- 
red, that  when  Randall  received  the  cheques  he  well  knew  that 
they  would  be  paid  out  of  monies  arising  from  the  rates  and  as- 
sessments for  the  maintenance  of  the  poor,  and  that  such  monies 
had  been  paid  by  the  vestrymen  to  the  directors  and  guardians, 
for  the  relief  of  the  poor ;  that  the  monies  so  received  by  the 
defendant  Randall,  in  payment  of  the  cheques,  were  monies 
held  by  the  directors  and  guardians  of  the  poor  upon  tmst  for 
charitable  purposes,  that  is  to  say,  for  the  maintenance  and  relief 
of  the  poor,  and  were  impressed  with  the  character  of  charity, 
or  at  any  rate  the  same  were  trust  monies  and  held  upon  trusts, 
and  the  defendant  Randall  therefore  became  responsible  for  the 
same,  and  trustee  thereof  for  charitable  purposes,  or  far  the 
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same  trusts,  and  liable  to  return  the  same  to  the  treasurer  in  or- 
der to  be  applied  to  the  trusts  upon  which  they  were  held  prior 
to  such  payment  to  Bandall.  The  information  further  alleged 
that  the  payments  so  made  to  Randall  were  and  are  wrongs  and 
grievances  to  all  the  rated  inhabitants  of  the  parish,  including 
the  relators. 

The  information  prayed  that  the  twelve  first-named  defend- 
ants might  be  declared  guilty  of  a  breach  of  trust  in  ordering 
payment  of  the  sums  of  219/.  19«.  8d.  and  64Z.  17^.  to  Randall, 
and  that  it  might  be  declared  that  Randall  was  a  party  to  that 
breach  of  trust,  and  that  the  sums  in  question  were 
raised  for,  and  applicable  to,  charitable  ^purposes,  or  at  [*422] 
least  were  trust  monies ;  and  that  all  the  defendants 
might  be  decreed  to  repay  and  make  good  such  sums  with  in- 
terest at  £5  per  cent,  from  the  28th  of  Febuary,  1840,  and  also 
pay  the  costs  of  the  suit. 

The  defendants,  the  directors  and  guardians,  by  their  answer, 
stated  that  the  payment  in  question  had  been  made  with  the 
sanction  of  the  vestry,  and  by  the  auditors,  and  they  submitted 
that  they  were  not  personally  responsible,  and  ought  not  to  have 
been  made  parties  to  the  suit. 

The  defendant  Randall,  by  his  answer,  insisted  on  the  legali- 
ty of  the  payment,  upon  the  ground  that  the  money  in  the  hands 
of  the  directors  and  guardians  was  applicable,  not  only  to  the 
maintenance  of  the  poor  of  the  parish,  but  to  the  general  pur- 
poses of  expenditure  incident  to  a  workhouse. 

The  cause  now  came  on  for  hearing. 

Mr.  Sussell  and  Mr.  Chandless,  for  the  relators,  commented 
on  the  great  danger  which  would  ensue  if  persons  in  the  situa- 
tion of  Doctors  Glendinning  and  Boyd  were  permitted  to  be  in- 
demnified out  of  public  monies.  However  unjust  the  actions 
might  be,  and  although  they  might  have  been  brought  against 
those  g^entlemen  in  reference  to  the  management  of  the  poor, 
yet  that  did  not  warrant  their  receiving  their  costs  out  of  the 


422  CASES  IN  CHANCERY. 


Att-GeiL  ▼.  ComptoiL 


poor's  rates. — ^In  support  of  the  jurisdiction  of  the  Court,  the 
counsel  for  the  relators  cited  Attorney-General  y^Brmn^i) 
Attorney- Genercd  v.  Corporation  of  Poole,{b] 

• 

Mr.  Koe  and  Mr.  Moore,  for  the  defendants,  the  directors  and 
guardians. —  The  parish  of  Marylebone  having  adopted  the 
Stat.  1  &  2  Will.  4,  c.  60,  the  relators  are  bound  by  the 
{•423]    provisions  of  that  act.  By  the  37th  section  of  that  act,  •no- 
•    thing  therein  contained  relating  to  the  appointment  and 
duty  of  auditors  shall  debar  the  parishioners  from  any  remedy 
by  them  before  possessed  by  the  law  of  the  land.    Now,  it  is 
not  alleged  that  all  the  accounts  of  disbursements  by  the  board 
of  guardians  were  not  accurately  kept,  or  that  any  person  had 
not  full  information  of  the  msinner  in  which  the  money  was 
disbursed.    If  the  relators  had  had  any  ground  of  complaint 
against  the  rate,  or  the  disposal  of  it,  they  might  have  appealed 
to  the  sessions,  or  proceeded  against  the  guardians  by  indict- 
ment.   Instead  of  that,  they  stand  by  and  permit  what  they 
term  a  misapplication  of  the  money,  and  afterwards  apply  to 
this  Court.    A  memorial  by  85  out  of  22,000  rated  parishioners 
is  unimportant.    The  relators  do  not  state  that  they  were  not 
aware  of  every  proceeding  taken  by  the  board  of  guardians  and 
the  vestry  board.    After  this  long  delay  on  the  part  of  the  rela- 
tors, they  are  bound  by  the  auditors'  allowance  of  these  ac- 
counts.   If  the  relief  sought  by  the  relators  is  granted,  tlie  ben- 
efit will  be  received,  not  by  the  rate-payers  from  whom  the 
money  was  taken,  but  by  the  present  rate-payers ;  a  result 
which  will  be  productive  of  equal  injustice,  at  least,  with  that 
which  is  insisted  upon. 

But,  in  truth,  the  guardians  and  directors  were  fully  justified, 
on  the  termination  of  the  action,  in  paying  these  costs.  While 
the  action  was  proceeding,  it  was  impossible  to  say  what  evi- 
dence might  be  produced  by  the  plaintiff  at  law ;  but,  after  its 
termination  in  a  manner  most  favourable  to  the  defendant  ai 

(«)  1  Swanst  265 ;  1  Wils.  333.  (&)  3  Keen,  190. 
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law,  can  it  be  said  that  the  defendants  were  not  fully  justified^  in 
what  they  did?    An  officer  appointed  by  them  had,  in  the 
course  of  the  performance  of  his  duties,  an  action  brought 
against  him  for  a  libel  in  relation  to  those  duties,  and  he  suc- 
ceeded in  that  action :  could  they  leaVe  him  liable  to  costs  ? 
{77l6  Vtce-Chancellor, — Is  it  not  a  large  proposition  to  say  that 
because  an  action  is  brought  frivolously  and  vexatiously 
against  a  party  for   doing  his  •duty,  his  employer  is    [*424] 
to  indemnify  him?    Where  is  such  a  proposition  to 
end  ?    It  would  be  dangerous  in  private  life,  and  destructive  of 
public  funds.]    There  is  a  class  of  cases  in  which  the  Courts 
have  recognized  a  considerable  latitude  of  powers  in  persons 
situated  like  the  present  defendants.    In  ITie  King  v.  Commis- 
sioners of  Sewers  for  the  Tower  Hamiets,{d)  it  was  held  to  be 
no  valid  objection  to  the  rate  by  the  commissioners,  that  it  was 
made  to  defray  previous  law  expenses  of  the  commission  bona 
fide  incurred  by  the  commissioners  in  the  discharge  of  their 
duty :  and  in  The  King  v.  The  Inhabitants  of  Essex,{b)  it  is 
said  by  Lord  Kenyon,  that  wherever  a  duty  is  imposed  on  a 
county,  and  where  costs  incidentally  and  necessarily  arise  in 
questioning  the  propriety  of  acts  done  to  enforce  that  duty,  the 
magistrates  who  have  the  superintendence  over  the  county 
purse  have  necessarily  a  right  to  defray  such  expenses  out  of 
the  €?ounty  purse.    The  case  of  the  Attorney-General  v.  Mayor 
of  Abrwich{c)  involves  the  same  principle.    It  may  be  said,  that 
where  an  action  is  brought  against  a  sheriff  by  an  insolvent 
attorney  he  gets  no  costs ;  but  a  sheriff  is  paid  by  poundage ; 
wbereas  the  defendant  at  law  in  this  case  had  no  remune- 
ration. 

Lastly,  this  Court  has  no  jurisdiction  to  entertain  this  suit. 
In  order  to  bring  the  case  within  the  jurisdiction,  the  informa- 
tion alleges  that  the  fund  is  a  charitable  fund ;  but  a  fund  ap- 
plicable for  a  public  or  general  purpose,  and  raised  by  rates  or 
assessments,  is  not  charitable :  Attorney  General  v.  Heelis.{d) 

(dy  1  B.  At  Ad.  232.  (e)  2  Keen,  406.     [Qiutre,  1  Keen,  700.] 

(6)  4  T.  R.  594  (<0  2  S.  &  S.  77. 
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[  The  Vtce-Chancdlar.—ThjBX  case  is  at  Yariance  with  AUmiejf- 
General  v.  Brawn,]  At  all  events,  this  ought  to  have  been  aa 
infonnation  and  biU,  and  not  an  information  only.  The  infor- 
mation alleges  that  the  payments  made  to  Randall  are  wrongs 
and  grieyances  to  all  the  rated  inhabitants.    The  proceeding, 

therefore,  being  on  behalf  of  the  parishioners  themselyes, 
[♦425]    some  •of  them,  on  behalf  of  all,  ought  to  be  plaintifis : 

Attorney- General  v.  Forbes ;{a)  Attorney-General'^. 
Daniel.{b)  [  The  Vice-Chancellor.— In  Frewin  v.  Lewis(c)  a 
bill  only  was  filed.  It  may  be  conceded,  that  in  the  present 
case  an  information  and  bill  would  have  been  proper ;  but  does 
it  therefore  follow  that  an  information  was  not  proper  7] 

Mr.  Campbell,  for  the  defendant  Randall,  took  the  same  line 
of  argument  as  had  been  used  for  the  other  defendants,  con- 
tending that  this  was  not  a  case  of  charity,  but  one  in  which 
individual  rights  were  concerned,  and  which  therefore  required 
at  least  an  infonnation  and  bill,  if  not  a  bill  only.    He  said  that 
the  parties  to  be  benefitted  by  this  proceeding  were  the  rate- 
payers of  1839,  and  therefore  that  the  pleadings  should  have 
been  so  framed  as  to  admit  of  an  enquiry  whether  any  of  these 
rate-payers  were  dead,  and  if  so,  who  were  their  personal  re- 
presentatives.   Admitting,  however,  that  the  present  pleadings 
were  sufficient  and  that  there  was  originally  some  ground  of  com- 
plaint, he  contended  that  the  Court  would  not  now  call  in  question 
proceedings  which  had  been  taken  honestly,  though  mislakcaly. 
In  support  of  this  part  of  his  argument,  he  cited  the  observations 
of  Lord  Eldan  in  Attorney- General  v.  Exeter. {d)    He  also 
contended,  that  the  intention  of  the  stat.  1  &  2  Will.  4,  c  60, 
was,  that  the  accounts  of  large  parishes  should  be  annually 
settled,  and  that  after  such  settlement  the  auditors  should  be 
protected  from  proceedings  in  equity.    As  regarded  the  defend- 
ant Randall  more  particularly,  it  was  to  be  observed  that  be 

(a)  2  Myl.  &  Cr.  123.        (c)  9  Sim.  66.    [S.  C.  4  Myl.  &  Cr.  249.] 
(6)4Jumt,  793.  (<<)  2  Rum.  54.    If  the  adminiitmtiQii  of  the  fimdi,  &c 
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bad  made  no  claim  upon  the  directors  and  guardians,  but  had 
deUvered  his  bill  toliis  own  client  His  client  having  provided 
payment  foi  him  in  a  particular  manner,  did  not  make  him 
accountable  either  to  the  directors  and  guardians,  or  to  the 
vestrymen  generally. 

•Mr.  Russell  having  commenced  his  reply,  by  obser-    [•426] 
ving  that  Attorney- GenercU  v.  Heelis  was  overruled  by 
Attorney' Oeneral  v.  Mayor  of  Dublin,{a)  was  stopped  by  the 
Court 

The  Vice-Chancellor. — ^There  are  certain  parts  of  this  case 
upon  which  I  do  not  require  the  counsel  for  the  relators  to  reply, 
I  mean  so  far  as  the  argument  has  proceeded  upon  the  assump- 
tion, for  the  sake  of  the  argument,  that  the  application  of  the 
sums  in  question  of  which  the  information  complains  was  un- 
authorized. These  sums  were  part  of  a  public  fund  in  the 
hands  of  certain  public  officers,  devoted  to  certain  public  pur- 
poses within  a  certain  district,  to  which  purposes  it  was  the  duty 
of  these  officers  to  apply  them.  They  were  in  a  sense  trustees 
for  that  purpose ;  and,  if  it  were  held,  that  upon  a  misapplica- 
tion of  monies  so  circumstanced,  it  was  not  competent  for  a 
court  of  equity  to  interfere,  I  am  not  aware  what  civil  remedy 
there  would  be  in  sych  a  case.  This  is  not  a  question  of  the 
legality  of  a  rate,  it  is  a  question  of  the  due  application  of 
monies,  the  produce  probably  in  part  but  not  wholly  of  rates ; 
though  I  think  if  it  were  wholly  the  produce  of  rates,  it  would 
in  substance  make  no  difference  for  the  present  purpose.  I  say 
that  if,  the  money  having  thus  legally  come  to  the  hands  of 
these  pubhc  tnistees,  it  were  not  competent  to  a  court  of  equity 
to  enquire  into  the  due  application  of  the  money,  there  would 
be  an  absence  of  civil  remedy,  for  I  have  yet  to  learn  the  form 
of  action  in  which  a  remedy  for  such  a  misapplication,  pro- 
ducing the  recovery  of  the  money,  could  be  obtained. 

'  But  supposing  the  facts  of  this  case  to  be  satisfactorily  made 

(•)  1  Bligh,  N.  &  S34. 
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out,  the  competency  of  a  court  of  equity  to  interfere  is,  I  think) 
plain.    The  same  state  of  circumstances  appeals  to  me 
[*427]    to  prove  that  the  proceeding  *by  information  is  proper. 
The  right  to  the  fund  is  not  vested  in  any  single  indi- 
vidual, or  in  any  number  of  individuals.    The  beneficial  right 
to  the  fund  is  in  the  pubhc  generally  of  that  district,  for  whose 
benefit  in  a  particular  manner  it  is  to  be  applied  by  the  public 
officers  of  that  district.    A  mere  bill,  I  apprehend,  could  not  be 
sustained.    Treating  it  as  an  ordinary  civil  demand  between 
man  and  man,  I  am  not  aware  that  any  number  of  parties  who 
might  be  represented  by  given  individuals  on  the  record  conld 
be  accurately  represented  as  having  in  themselves  beneficially 
the  entire  interest  and  property  in  the  thing  demanded.   That, 
therefore,  the  proceeding  must  be  either  wholly  or  partly  by  in- 
formation, cannot,  I  think,  be  doubted. 

It  is  said,  however,  that  the  proceeding  ought  to  be  by  in- 
formation and  bill ;  and  it  is  said  so  on  this  ground,  that  theieis 
an  interest  in  some  person  in  the  due  application  of  the  money 
which  renders  it  improper  to  proceed  by  way  of  information 
alone.    That  argument  would  dispose  of  ninety-nine  cases  oot 
of  a  hundred  of  those  suits  which  are  daily  brought  befbie  the 
Court  by  information  alone,  because,  in  a  proportion  whidi  I 
think  may  be  represented  as  great  as  that  which  I  have  slated, 
the  charities  or  pubhc  purposes  which  are  to  be  administered  are 
charities  or  public  purposes  for  the  benefit  of  specified  individu- 
als or  specified  classes,  the  members  of  which  classes  must  have 
some  interest  in  it.    The  rule,  I  apprehend,  is  this,— that  where 
property  affected  by  a  trust  for  public  purposes  is  in  the  hands 
of  those  who  hold  it  devoted  to  that  trust,  it  is  the  privilege  of  the 
pubhc  that  the  Crown  should  be  entitied  to  intervene  by  its 
officer  for  the  purpose  of  asserting,  on  behalf  of  the  public  gener- 
ally, that  public  interest  and  that  public  right  which  probably  do 
individual  could  be  found  willing  effectually  to  assert,  even  if 
the  interest  were  such  as  to  allow  it.     I  apprehend,  thei^ 
[•428]    fore,  that  on  principle,  as  well  as  on  authority,  the  •pres- 
ent proceeding  by  information  only  is  a  proper  pro- 
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oeeding,  supposing  the  sums  in  question  to  hare  been  unduly  ap- 
|died. 

It  is  then  stated  that  the  suit  is  not  instituted  in  proper  time. 
The  intention  to  do  the  act  complained  of  was  avowed  and  noto* 
rious  in  November,  1839.    It  was  then  plainly  objected  to,  and 
notice  thai  it  was  objected  to  was  given  in  the  most  distinct  man- 
ner to  all  persons  interested  in  the  act.    The  act,  however,  was 
not  done  till  the  followiug  February^  and  then  with  full  knowl- 
edge that  it  was  objected  to,  and  apparently  without  taking  any 
advice  on  the  subject,  the  defendants  chose  to  take  the  step 
against  which  this  protest  had  been  made.    The  suit  is  not  im- 
mediately instituted;   it  is  not  instituted  until  the  following 
December.    Under  the  circumstances  to  which  I  have  referred, 
if  this  had  been  the  case  of  an  individual  complaining  of  a 
breach  of  trust,  I  should  think  that  the  suit  had  been  instituted 
in  sufficient  time ;  a  fortiori  when  it  is  a  suit  by  the  Attorney- 
General  on  behalf  of  the  Crown,  that  is,  on  behalf  of  the  public, 
it  is  instituted  in  sufficient  time.    It  was  not  necessary,  I  think, 
for  the  present  relators,  or  for  any  person  on  behalf  of  the  parish, 
or  of  the  public,  to  have  interfered  by  injunction,  though  they 
might  on  this  assumption  have  effectually  applied  for  an  injunc- 
tion between  the  month  of  November  and  the  month  of  Feb- 
mary. 

It  is  then  ai^ed,  that  however  inaccurate  and  undue  the  ap- 
plication of  this  fund  may  have  been,  yet,  on  the  principle  sup- 
posed to  be  recognized  in  the  case  of  the  The  Attorney-  Oeneral 
V.  TTie  Corporation  of  Exeter j  as  there  was  no  moral  turpitude 
or  intention  to  do  wrong,  this  Court  ought  not  to  interfere.  I 
have  never  before  heard  so  wide  an  interpretation  put  on  that 
case^rThe  extreme  danger  of  allowing  such  a  rule  to  be  acted 
on  i^  obvious  ;  it  requires  neither  comment  nor  observa- 
tioiL[2] 


[9] "  Hsfing  iCalad  that  Ihero  ara  ciicunstaiiew  of  eztonnation  in  the  cue  of  oor* 
formi'mtm  acting  bona  fide,  and  under  honest  mistake,  or  m  the  diflknhy  of  finding 
obfsets,  it  may  be  added  that  no  soch  allemting  topic  can  ever  be  allowed  to  enter 
inta  the  eoosideration  of  the  Cooit,  in  eases  where  plain  neglect  much  more  wilAd 
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The  ezpiessions  used  in  the  case  of  The  AUmnf- 
[•429]     General  v.  The  Corporation  of  Exeter  mustte  •taken 
as  all  judicial  expressions  ought,  with  reference  to  the 
particular  case,  beyond  which  the  judge  is  not  to  be  supposed  to 
go.    In  that  case,  a  particular  mode  of  executing  a  particular 
trust  for  charitable  purposes  .had  been  followed  by  the  corpoia- 
tion  of  Exeter  in  all  its  various  changes  from  generation  to  gen- 
eration of  its  individual  members,  during  a  very  long  series  o( 
years — ^I  think,  considerably  more  than  a  century.    The  ques- 
tion was,  whether,  that  application  having  been  honest  though 
mistaken,  the  corporation  not  having  applied  the  charity  funds 
to  their  own  purposes  but  having  distributed  them  in  charity, 
they  should  be  made  to  account  for  the  whole  time ;  and  it  was 
properly  held  that  they  should  not.[3]    That,  I  apprehend,  has 
no  reference  to  a  dispute  of  a  recent  origin,  where  a  trustee  ton 
whatever  motive  chooses  knowingly  to  commit  a  breach  of  trust, 
warned  that  it  is  a  breach  of  trust,  and  that  it  is  so  considered,  and 
intended  to  be  so  dealt  with  by  those  who  bring  it  under  the 
attention  of  the  tru8tees.[4] 

It  has  been  argued  also,  that  as  the  twelve  gentlemen  who 
compose  the  majority  who  directed  the  application  of  this  mo- 
ney, were  members  of  a  body,  and  as  the  act  when  done  was 
the  act  of  the  body,  not  of  the  majority  only,  therefore  the  ma- 
jority are  not  liable  to  be  sued,  and  not  justly  to  be  complained 
of  in  consequence  of  that  act.  Such  however,  I  apprehend,  is 
not  the  rule  of  a  court  of  equity  with  respect  to  the  administra- 

breach  of  trust  has  bean  committed.  The  corporation  is  ansiverable  as  lod^i  ^ 
the  identity  of  the  body,  preseryed  through  ages,  makes  it  answerable  at  ux  gn«> 
time,  when  the  malyersations  are  inquired  of,  for  the  proceedings  which  may  ki^ 
been  had  at  a  distant  period."  Lord  Broogfaam,  The  Attomey-Oenerel  v.  T^ 
Mayor,  ^.  of  Newbury*  3  Myl.  &  K.  647. 

[3]  The  Attonuy-Cfeneral  ▼.  The  Dean,  j^. ,  of  CkrUt  Church,  2  Roai-  331>  ^ 

[4]  What  acts  amonnt  to  a  breach  of  trust,  see,  genenJly,  Lincoln  t.  Wrii^ 

4  Beay.  430.     Watto  y.  QvrdUotone,  6  Beay.  191.     Roy  y.  Oihhon,  4  Hin,  66,1- 

5A«pA«r<i  y.  Mollis,  Id.  503.    tfjitptofi  y.  JKatoItns,  Id.  eSS.    BuUoch  t,  Whtt^ 

1  CoByar,  130. 
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tion  of  property  devoted  to  public  purposes.  Treating  this 
board  of  guardians  as  a  corporation,  rejecting,  for  the  sake  of  the 
argument,  all  notion  of  dealing  with  them  as  individuals  not 
mcorporated,  the  rule  of  this  Court,  I  apprehend,  is  that  where 
it  finds  members  of  a  corporation  holding  property  in  trust  deal- 
ing with  or  directing  that  trust  property  in  a  manner  amounting 
to  a  breach  of  trust,  that  it  will  hold  them  individually  respon- 
sible for  the  application  of  the  funds ;  and  as  the  pres- 
ent application  of  these  funds  was  the  act  of  *these  [*430] 
twelve  gentleman  against  the  opinion  of  the  minority, 
and  as  each  t>ne  of  these  was  an  actor  in  the  breach  of  trust 
complained  of,  I  apprehend  that  the  suit  is  properly  brought 
against  them.[5]  It  is  with  equal  propriety  brought  against 
Mr.  Randall,  who  received  the  money  in  question  direct  from 
the  trustees,  knowing  that  it  was  a  trust  fund,  and  knowing  that 
it  was  to  be  applied  to  an  improper  purpose. 

These  observations  are  of  course  made  on  the  assumption 
that  these  siuns  have  been  improperly  applied.  If  these  sums 
have  been  improperly  applied,  I  am  of  opinion  that  the  suit  is 
right,  and  that  the  Court  must  exercise  its  jurisdiction.  Whe- 
ther tliey  have  been  improperly  applied  is  another  question ;  and 
upon  that,  as  my  opinion  at  at  present  stands,  I  am  disposed  to 
send  a  case  to  a  court  of  law,  both  on  the  original  liability  of 
the  board  of  guardians,  the  original  propriety  of  the  payment, 
and  the  effect  of  the  allowance  of  the  accounts  by  the  auditors, 
nvhich  is  a  very  important  and  general  question. 

After  the  Vice-Chancellor  had  delivered  this  judgment  and 

[5]  **  AH   tnuteeB  are  prima  facie  necMBary  paitias  to  a  rait  eomplaiiiing  of  a 

bc^eaefa  of  tnut,  although   execution  might  be   taken   oat  against  one    only.*' 

IVigmn  v.  C,  ShipUm  v.  Rau>Un»,  4  Haie,  633.    The  words  **  firima  faeii?*  must 

be  deemed  as  qualifying  the  above  position ;  as  it  is  not  a  necessary  oonsequyee, 

diat  beeaose  a  party  has  united  in  the  oommknon  of  an  illegal  aet,  with  otheis,  he 

XDUst  therefore  be  united  as  a  party  in  a  suit  for  redress.     The  AttomeyOenerat 

•r.  WiUont  Cr.  &,  Fh.  1,  Sa     The  eame  t.  The  Corparaiian  t.  ofLeeeieUr,  7  Bear. 

1 76,  181.    RUAardmm  ▼.  Haetinge,  id.  303,  33,  54. 
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Mr.  Russell,  by  leave  of  the  Court,  had  argued  against  grant- 
ing the  defendants  a  case  for  the  opinion  of  a  court  of  law,  the 
Tice-Chancellor  gave  the  defendants  time  to  consider  whether 
they  would  or  would  not  take  a  case. 

March  9/A.— On  this  day  the  defendants'  counsel  said  that  they 
declined  taking  a  case ;  whereupon  the  Vtce-ChanceUor  dismissed 
the  information  ;  directing  the  defendants  to  pay  the  costs  of  the 
evidence  on  both  sides,  as  between  party  and  party ;  the  lelt^ 
tors  to  have  their  costs  as  between  solicitor  and  client  out  of 
the  two  sums  in  question ;  the  residue  verified  by  affidavit  to  be 
paid  by  the  defendant  Randall  to  the  treasurer  of  the  diiectors 
and  guardians.[6] 

[6]  The  tnwtMi  of  the  pariah  of  St  Mai/i,  IsUngtoii,  appointed  by  virtuerf  t 
local  act  of  parliament,  having  been  informed  that  onn  Eliot  was  a  paape^lm■ti4 
likely  to  do  miachief,  directed  hia  removal  to  the    workhoose,  whicfa  wai  done 
fbrciUy,  and  in  a  atrait  waistcoat    After  remaining  in  the  workhooae  sboat  a  veek, 
he  was  brought  before  a  magistmte  and  diacharged ;  whereupon  he  brongfat  u  tctin 
Ibr  an  asanlt  and  folae  impriaonmenti  and  an  action  of  trespaaa  de  bonit  oipfrlcMi 
against  the  pariah  officers,  and  in  one  of  them,  the  other  action  never  harincben 
tried,  recovered  JC200.    The  truateea  of  the  pariah  having  under  their  local  act  u- 
thority  to  manage  the  pariah  accounts,  and  to  superintend  the  treatment  of  the  poor, 
chaxged  the  damagea  and  coata  incurred,  against  the  poor  ratea  of  the  panh.  The 
ntea  ao  charged  were  anbaequently  anowed  in  open  veaCry,  and  the  chaifespti^l  ^ 
of  them.    Upon  an  information  filed  against  the  truateea,  for  the  purpoae  of  compel- 
ling them  peraonally  to  refund  the  money  ao  paid  aa  for  a  breach  of  tmt,  the  Cooit 
diamiased  the  information,  being  satisfied  upon  the  evidence  before  it,  withoat  regard 
to  the  proceedings  at  law,  that  the  parish  officers  had  not  participated  intbe  loirciUe 
removal  of  the  lunatic,  and  had  in  other  respecta  acted  reasonably,  thoogh  perinpi 
not  atrictly  according  to  law,  in  the  diaeharge  of  their  duty  ;  and  cooaequeaUy  Out 
they  were  entitled  to  be  allowed  the  payment  made  by  them,  either  under  a  portico- 
lar  proviaion  in  the  local  atatute,  or  the  general  law  applicable  to  overseers  and  Ibec 
aoconnta.    Knight  Bruce,  V.  G.  "  It  haa  been  contended,  that  relief  most  be  pm 
against  the  defendants,  if  a  ease  mentioned  frequently  during  the  aignment,  Tkt 
Attorney  General  v.  Compton,  decided  by  myself  in  1843,  was  rightly  deddei  I 
ha^  read  the  report  of  that  case  and  wish  to  say,  that  I  am  not  certain  whether! 
•zpreased  myself  exactly  as  the  report  shows  that  I  was  considered  to  eTpreoa  XDip^y 
hat  very  poaaibly  I  did  ao.    Aasummg  that  I  did  so,  it  appears  to  me  (speakiiigflf 
what  I  am  npofted  to  ha^  aaid  both  before  and  after  the  oanclnaon  oftheaigt* 
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ment  for  tlie  dafendants  tharai)  that  I  did  not  ezpren  in  a  manner  bo  cleariy  or  ae- 
coratoly  reproBeating  what  was  in  my  mind  at  the  time,  and  what  I  meant,  aa  I 
might  hare  done.  ObMrvations,  however,  merely  made  by  a  judge  interlocntorily, 
while  a  counsel  b  arguing,  ought  not  to  be  considered  as  intended  to  rule  or  decide 
any  pdnt,  or  as  having  any  judicial  weight  belonging  to  them :  they  are  no  moiv 
than  if  they  were  part  of  the  argument  The  remarks,  however,  that  I  have  just 
made  [in  the  previous  part  of  the  judgment,  but  which  it  is  not  deemed  hnportant  to 
extract,]  are  perfectly  compatible  with  the  notion  that  the  decree  in  The  Attorney^ 
€Uneral  v.  Compton,  wai  a  correct  decree.  Its  correctness  indeed  has  not,  unless  I 
mistake,  been  denied  or  questioned  at  the  bar,  in  the  present  cause  ;  a  circumstance 
peifaaps  ftiily  deserving  attention,  as  may  be  alw  the  declining  by  the  defendants' 
counsel,  in  The  Aitomey'Ocneral  v.  Compton^  of  a  case  for  the  opinion  of  a  Court 
of  law,  which  as  Mr.  Campbell  stated  at  the  bar  last  week,  was  done  upon  reflection 
and  deliberation.  He  added  also,  that  the  decree  was  executed,  or  submitted  to  and 
had  not  been  appealed  from.  Whether,  however,  it  was  correct,  both  legally  and 
eqaitaUy,  is  probably  a  question  open  to  argument  and  to  difierence  of  opinion, — a 
qvestion  not  free  from  difficulty, — ^upon  grounds  ihclodmg  the  fact,  that,  as  I  believe, 
•  rate  had  been  made  upon  the  foundation  of  estimates  comprising  the  disputed  pay- 
ments, and  had  not  been  quashed,  amended  or  altered.  I  am  not,  however,  by  any 
means  convinced  that  the  decree  was  erroneous ;  nor  assuming  its  perfect  correctnesB, 
— sflsoroing  that  whatever  was  laid  down  or  said  by  the  Court  m  that  case  was  right- 
ly laid  down,  and  rightly  said.^^oee  it,  as  I  apprehend,  rule  or  govern  the  present 
There  is,  I  conceive,  a  wide  difference  between  the  material  facts  of  the  two 
difference  not  specific  merely,  but  in  nature  and  kind.  A  decision  against 
the  information  here,  is,  in  my  opinion,  well  consistent  with  a  decision  in  favour  of 
the  information  in  such  a  case  as  that  of  The  Attomey^Qeneral  v.  Compton,  I 
Hunk  that  the  present  information  ought  to  be  dismissed.  I  dismiss  it,  because  I 
tliii^  that  the  acts  of  which  complaint  was  made  by  the  two  actions  respectively, 
whether  wholly  legal  or  wholly  illegal,  or  in  part  legal  and  in  part  illegal,  ought  to 
be  considered  as  acts  of  the  trustees  of  the  parish  of  Islington  in  that  capacity,  and 
OQgfat  also,  upon  the  evidence,  to  be  considered  as  acts  done  bona  fide,  without  any 
wrong  intention  upon  the  part  of  themselves,  and  their  agents  and  servants,  or  any 
one  or  more  of  them,  and  on  the  contrary,  with  an  intention  upon  the  part  of  all 
to  obey  the  law,  and  with  the  impression  and  under  the  belief,  on  the  part  of  all,  that 
in  so  acting  they  were  acting  duly  in  the  execution  and  performaDce  of  the  duties 
incnmbent  officially  on  the  trustees  of  the  parish  of  Islington  by  virtue  of  the  local 
vtatnte :  and  because  I  think  that  the  belief  thus  entertained  (whether  ooirect  or  er- 
looeoos)  was  rational, — ^was  a  belief  that  any  penou  in  their  positiou  and  circum- 
•taacas  might  from  the  apparent  facts  have  entertained,  without  afibrdtng  just  ground 
§vr  qoflstioDing  his  prudence  or  diligence,  or  ca^Mieity  or  honesty."  Upon  certain 
tmrnm  to  which  the  relatora  acceded,  the  information  was  dismissed  without  costa 
Attamey'OeneraL  v.  Peanon  (Jane  and  July,  1846,)  3  CoUyer,  58),  616,  ei  Mf. 
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1842 :  Match  Ist 

Where  the  inability  of  an  adminietrator  to  purchase  an  estate  with  hit  own  nmiey 
is  relied  upon  as  a  ground  for  following  that  estate  as  a  part  of  the  intestate's  aaetSi 
such  inability  must  be  shown  by  eyidence  of  facts  from  which  the  ftrongest  cod- 
clnsion  can  be  drawn>  and  not  merely  or  prindpally  by  endence  of  the  opioiou  d 
witneoMS,  thongfa  such  witnesses  may  hare  been  well  aeqnainted  with  the  sfiin  ^ 
the  party,  and  their  testimony  may  be  corroborated  by  circamstances  of  svpcioa 

The  original  bill  was  filed  in  1797,  by  legatees  under  the 
will  of  Thomas  Bigge,  the  elder,  praying  administration  of  his 
estate,  and  suggesting  that  part  of  his  assets  had  been  misap- 
plied by  Ann  Bigge,  afterwards  Stevens,  one  of  his  personal 
representatives,  in  the  purchase  of  an  estate  which  she  had 
settled,  upon  her  second  marriage,  to  the  use  of  herself  and  hex 
second  husband,  John  Stevens.     The  cause  was  heard  in  1803, 
and  a  report  was  made  in  1810 ;  but  that  report  being  conclu- 
sive as  to  the  principal  matter  at  issue,  the  Court,  upon  the 
hearing  of  exceptions  to  the  report  in  1831,  directed  an  enqmry 
upon  the  point.    In  obedience  to  that  direction,  the  Master  to 
whom  the  cause  was  then  referred  made  his  report,  whereby, 
after  setting  forth  a  statement  of  facts,  he  expressed  his  opinion 
to  be  in  accordance  with  the  charge  made  by  the  bill.   That 
report  however  was  ordered  to  be  reviewed,  and  the  question 
afterwards  came  on  before  another  Master,  who  arrived  at  an 
opposite  conclusion. 

The  facts  on  which  the  several  Masters  founded  their  reports 
appeared  to  be  as  follows : — ^Thomas  Bigge,  by  his  will  devised 
all  his  real  estate,  charged  with  legacies,  and  all  his  residuary 
personal  estate  to  his  son,  Thomas  Bigge,  whom  he  appointed 
his  sole  executor.  Upon  the  death  of  the  testator  in  1758, 
Thomas  Bigge,  the  son,  proved  the  will,  and  entered  into  pos- 
session of  all  the  testator's  real  and  personal  estates.  In  1775, 
Thomas  Bigge,  the  son,  died  intestate,  leaving  a  widow,  Ann 
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and  a  daughter  who  was  his  heiress-at-law,  and  heiress- 
at-law  of  the  testator,  who  died  intestate,  and  an  infant,  in 
1778.    Upon  her  husband's  death,  Ann  Bigge  took  out  letters 
of  administration  of  his  personal  estate,  and  continued  to  occu- 
py the  {aim,  and  use  the  farming  stock  which  had  been 
^occupied  and  used  by  her  husband,  and  before  him,  by    [*432] 
the  testator.    In  1779,  Ann  Bigge  caused  the  fanning 
stock  to  be  sold  by  auction,  John  Stevens  being  the  auctioneer, 
employed  on  the  occasion.    The  money  produced  by  this  sale 
amounted  to  £1,400,  which  was  received  by  Ann  Bigge,  but 
never  rep&dd  by  her  to  the  testator's  estate.    In  the  early  part 
of  1780,  she  purchased  for  £800  a  copyhold  estate  at  Shitling- 
ton,  which  was  the  estate  in  question.    Two  months  after  this 
purchase  she  married  John  Stevens ;  whereupon  the  estate  so 
purchased  was  surrendered  to  such  uses  as  she  should,  by  her 
last  will  and  testament,  or  any  testamentary  writing,  whether 
sole  or  covert,  appoint.    After  the  marriage,  she,  by  will,  ap- 
pointed the  estate  to  John  Stevens.    In  1795  she  died,  where- 
upon Stevens  took  possession  of  the  estate,  and  received  tfte 
rents  and  profits.    Upon  his  death  in  December,  1812,  it  came 
into  the  possession  of  his  son,  the  defendant  John  Stevens,  who, 
notwithstanding  an  injunction  obtained  against  him  in  1813, 
conveyed  the  property  away  in  trust  for  his  creditors. 

Relatively  to  the  purchase  so  made  by  Ann  Bigge,  the  Mas- 
ter's report  set  forth  the  deposition  of  Wilshire,  who  acted  as 
the  solicitor  for  the  vendor  in  the  sale  of  the  estate,  and  who 
nvas  examined  as  a  witness  in  the  cause.    After  deposing  to 
several  of  the  foregoing  facts,  he  stated  that  though  he  could 
not  of  his  own  knowledge  say  out  of  what  fund  the  purchase- 
money  was  paid,  except  that  it  was  paid  by  Ann  Bigge,  yet  at 
the  time  of  the  purchase  he  imderstood  and  believed,  and  he 
still  believed,  that  the  same  was  part  of  the  assets  of  Thomas 
Bigg^j  her  former  husband  ;  and  he  believed,  from  his  knowl- 
edge of  the  circumstances  of  Ann  Bigge,  and  her  father  and 
fimaily,  that  she  could  not  have  possessed  property  from  any 
q^her  source  sufficient  to  enable  her  to  make  such  purchase. 
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The  cause  now  came  on  for  hearing  qd  ezoqrtioos  to 
[*433]    the  *last  Master's  report,  by  which  the  statement  in  the 
bill  as  to  the  circumstances  under  which  ttie  purchaae 
by  Ann  Bigge  had  been  made  was  n^atired. 

Mr.  Russell  and  Mr.  Mjflne,  for  the  exceptions.— It  is  difficult 
in  these  cases,  even  where  the  transaction  in  question  is  receot, 
to  prove  the  inability  of  a  party  to  make  the  purchase.  The 
time  therefore  which  has  elapsed  in  this  case  is  of  no  impoitwiee. 
The  money  has  been  clearly  traced  into  the  hands  of  AnnKgge, 
and  is  proved  to  have  been  in  her  hands  at  the  time  of  the  pur- 
chase.   A  respectable  witness  pledges  his  belief,  that  she  hadoo 
money  of  her  own  to  make  the  purchase.     This  evidence  is 
given  in  the  presence  of  the  husband :  he  could  have  shown 
whence  the  purchase-money  came.     The  assets  of  Thomas 
Bigge,  the  younger  were  included  in  those  of  his  father,  andaB 
were  in  her  possession  till  the  end  of  1799.    In  the  b^inningof 
17^,  the  purchase  takes  place ;  and  in  the  same  year  the  settle- 
ment is  made  on  the  husband.     He  died  in  1812.    The  assets 
have  disappeared.    Under  such  circumstances  the  balance  of 
presumption  is  against  the  party  who  is  not  prepared  to  Aow 
what  became  of  the  assets.    If  the  party  makes  the  purchase  at 
the  time  he  receives  the  money,  the  onus  is  upon  him  to  rfiov 
how  the  trust  monies  went.    [  The  Viee-Ckaneelhr.—^'  San- 
ders, in  his  Boc*  of  Uses  and  Trusts,(a)  in  observing  upon  the 
cases  of  Lane  v.  Digkton,{b)  takes  a  contrary  view.]    Two 
steps  were  wanting  in  that  case — the  sale  of  the  trust  tod,  and 
the  purchase  of  the  stock.    Lench  v.  Ijench,{c) 

Mr.  Wigram  and  Mr.  RomiUyy  for  the  report,  were  stopped  by 
the  Court. 

The  Vice-Chancellor. — It  is  agreed  that  there  does 
[•434]    *not  exist  any  reasonable  chance  of  obtaing  further  infor- 
mation in  this  case.    Under  such  circumstances,  consid- 

(a)  Vol  1  p.  S24.  (6)  10  Ves.  51 1.  (t)  AmU.  409.    « 
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ering  the  length  of  time  over  which  this  litigation  has  extended, 
and  the  remote  date  of  the  facts,  it  is  the  dutjr  of  the  Court  to 
arrive  at  such  conclusion  as  it  can.    It  appears  that  Ann  Bigge 
ivas  the  widow  and  administratrix  of  a  person  who  was  a  sub- 
stantial yeoman,  and  died  in  1776,  possessed  of  farming-stock 
and  personal  property,  with  which  he  carried  on  the  farming  bu- 
siness.   In  1779,  the  widow,  who  had  continued  the  farming 
business  since  his  decease,  declined  it,  and  sold  the  farming 
stock  by  auction,  and  not  long  afterwards  married  the  auctioneer. 
In  the  early  part  of  1780,  she  purchased,  in  her  own  name,  the 
freehold  ai)d  copyhold  land  in  question,  in  the  ordinary  way,  as 
I  take  It ;  treating  it  as  a  purchase  on  her  own  account.    On 
that  state  of  things  the  presumption  is,  that  it  was  a  purchase 
with  her  own  money.     The  burden  of  proof  lies  on  them  who 
allege  the  contrary. 

Beyond  the  circumstances  which  I  have  stated,  the  only  evi- 
dence for  the  plaintiff  is  that  of  Mr.  Wilshire,  a  professional  man, 
who  lived  at  the  time  in  the  same  county,  but  several  miles  off, 
^and  who  was  concerned  as  the  solicitor  for  the  vendor.    He  in 
effect  says,  that  from  his  own  knowledge  of  the  party  herself 
and  her  famUy,  he  does  not  believe  that  she  had  the  means  of 
purchasing  the  estate,  except  out  of  her  first  husband's  assets. 
There  the  evidence  begins  and  ends.     We  are  left  in  the  dark 
as  to  whether  she  had  made  any  settlement  in  her  own  favour 
on  her  first  marriage,  or  whether  she  subsequently  acquired  any 
property  to  her  separate  use ;  and  in  ignorance  of  those  facts,  the 
Court  is  asked  to  take  for  granted,  that  in  1742,  and  from  that 
time  to  1780,  when  the  purchase  was  made,  she  had  no  means 
of  her  own  to  make  that  purchase.    This  is  far  too  strong  a  pro- 
position to  be  supported  before  the  Court.    The  statement  of  Mr. 
Wilshire  might  be  important,  if  coupled  with  the  proof 
of  additional  facts,  but  in  all  cases  of  this  nature,  it  is    [M36J 
material  to  show  by  direct  evidence  the  mability  of  the 
party  to  purchase  with  his  own  funds.     That  inability  is  not 
shown  in  the  present  case.    There  is  nothing  but  conjecture  on 
Vol  I.  86' 
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which  to  come  to  such  a  conclusion.    In  Qrwes  t.  Qrwu^a) 
decided  in  1829,  Sir  WiUiam  Alexander,  an  exceUeat  and  expe- 
rienced lawyer,  expresses  himself  thus  as  to  the  daims  of  die 
plaintiff  in  that  suit :  <<  The  case  which  the  plaintiff  must  set  up 
and  rely  upon,  is,  that  he  paid  the  money,  though  the  con- 
Teyance  was  made  to  Simon  Groves ;  and,  therefore,  that  there 
was  a  trust  by  operation  of  law  for  him,  and,  as  a  consequ^u^ 
that  he  has  right  to  call  for  a  conveyBnce.    There  can  be  no 
doubt  that  when  one  man  pays  for  an  estate,  and  has  it  confey- 
ed  to  another,  the  grantee,  who  has  the  legal  estate,  is  a  tiustee 
by  operation  of  law  for  the  purchaser.    But  I  conceive  Aat  the 
fact  must  be  distinctly  established  by  satisfactory  evidence" 
That  also  is  my  opinion,  though  I  am  aware  that  my  opimoft 
must  have  infinitely  less  weight  than  the  opinion  of  that  emi- 
nent Judge.    Sir  WUliam  Alexander  goes  on  to  say,— "Hoe  it 
is  not  so  established.    The  payment  of  the  money  is  not  traced 
in  any  manner.    As  I  have  already  stated,  all  we  know  on  dus 
subject  is  from  Fox,  the  attorney,  who  says  that  he  was  employ- 
ed by  Simon  to  convey  tlie  land  to  him ;  and  that,  at  the  com- 
pletion of  the  purchase,  when  Simon  paid  for  the  land,  he,  Simon, 
said  in  the  presence  of  the  plaintiff,  that  he,  Simon,  bought  it  to 
give  him  a  vote.     What  have  we  to  disprove  this  ?    Any  en- 
dence  that  it  was  paid  by  a  draft  of  the  plaintiff  on  his  hanker, 
or  by  a  bill  traced  into  his  hands,  or  in  any  other  analogous 
way  ?    No,  nothing,  but  loose  conversations  of  Simotfs,  proved 
by  parol  testimony,  the  most  dangerous  of  all  evidence  upoa 

such  a  subject.  It  appears  to  me,  that,  in  refusing  to  ad 
[•436]    upon  such  evidence,  I  follow  *a  wise  example  set  me 

by  the  Court  of  Chancery  in  the  case  of  Gaseoigne  t. 
TTiuringj  in  which  the  Master  of  the  Rolls  of  that  day  lefuacd 
to  relieve  in  a  case  parallel  to  the  present  upon  evidence  of  & 
similar  description.  In  this  case  the  evidence  is,  in  my  JQ^S' 
ment,  weaker  than  that  with  which  Sir  WiUiam  Alexander  \d 
to  deal  in  Groves  v.  Groves.     Therq  being  no  proof  ^etd(» 

(•)SYv<tJ.im 


CASES  IN  CHANCERY.  )36 

1849.— WOkins  t.  SteTsu 

that  this  estate  was  purchased,  except  in  the  oidinaiy  way,  I  feel 
obliged  to  say,  whatever  suspicions  I  may  entertain,  that  the 
plaintiffs  have  failed  in  their  case ;  but  considering  all  the  cir- 
cumstances, I  shall  not  only  order  the  deposit  to  be  returned, 
but  make  the  costs  of  all  parties  costs  in  the  cause.  Therefore 
let  the  exceptions  be  overruled,  and  the  bill  as  to  the  Shitlington 
estate  be  dismissed,  without  costs,  and  without  prejudice  to  such 
claim  as  the  plaintiffs  may  have  (if  any)  in  respect  of  the  real 
assets  of  John  Stevens. 

The  Vice-Chancdlor  afterwards  remarked  that  he  believed 
that,  in  strictness,  it  was  not  the  practice  to  direct  costs  to  be 
costs  in  the  cause  on  exceptions ;  but  that  it  must  be  on  further 
directions.  The  defendants'  counsel,  however,  did  not  press 
any  objection  on  this  point 


Daniel  v.  ELlrdino. 


1843:  Mazeh4th. 

Practice  as  to  coats  of  dismisniig  bOl  where  the  sole  plamtiff  becomes  insolyeitti  and 
the  sole  defendant  is  his  assignee  with  a  Testing  order. 

The  sole  plaintiff  in  the  suit  became  insolvent,  and  the  whole 
of  his  estate  was  vested  in  the  defendant  as  his  sole  assignee  by 
virtue  of  the  Stat  2  &  3  Vict.  c.  110,  ss.  36,  46. 

Mr.  O.  A.  Yaungj  for  the  defendant,  now  moved  that  the  bill 
xnight  be  dismissed  with  costs.  He  cited  Wtieeler  v.  Mdlin3{a) 
and  WUliams  v.  Kinder.{b) 

*]MLr.  EUiaon,  for  the  plaintiff.  [*437] 

The  Yice-Chancellor. — ^The  reasonable  course  will  be  to 

(«)  4  Madd.  171.  (»)4  V«fr  387. 
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dismiss  the  bill  with  costs,  the  defendant  undertaking  not  to 
proceed  for  them  otherwise  than  against  the  plaintiff's  estate. 

It  appeuing  that,  under  the  act  of  partiament  mentioned,  the  defendant  hnob- 
tamed  a  vesting  order  for  the  plaintiff's  estate  in  the  Insolvent  Cooit,  dinnitf  tho  bil 
with  costs ;  the  defendant  undertaking  not  to  proceed  against  the  plaintiff  penoniDy 
m  respect  of  the  costs,  or  to  take  any  steps  whatsoever,  other  than  for  the  pupOBe  of 
obtahiing  them  ont  of  his  estate  nnder  the  vesting  order. 


Keaton  V.  Lynch. 


1843:  MaichlTth. 

To  obtain  the  nsnal  decree  in  a  crediton'  suit,  it  is  not  sufficient  for  the  pluntiif  to 

put  in  an  acceptance  of  the  testator,  proved  as  an  exhibit     Qu^re,  whether  my 

eindence  should  be  given  of  the  consideration  ? 

This  was  a  creditors'  suit.  In  support  of  his  case,  the  plain- 
tiff put  in  evidence  a  bill  of  exchange  drawn  by  the  plaintiff 
upon  and  accepted  by  the  testatrix  which  became  due  a  short 
time  before  her  death.    It  was  proved  as  an  exhibit 

« 

m 

The  Vice-Chancellor. — Such  meagre  evidence  as  this  is 
not  sufficient  to  ground  the  usual  decree.  Inquire  whether  any 
and  what  debt  was  due  from  the  testatrix  to  the  plaintiff  at  the 
time  of  her  decease. 


[•438]  •Thorby  v.  Yeats. 

1849 :  Maroh  19th. 

Trustees  of  the  separate  estate,  of  a  married  woman  deeraed  to  pay  the  costs  of  t  lOt 
instituted  to  compel  them  to  transfer  the  fund  into  her  name. 

On  a  bill  by  a  married  woman  against  her  tmstees  to  obtain  a  transfer  of  her  sept- 
rate  property,  it  is  not  in  ordinary  cases  necessary  to  prove  the  maniage. 

To  a  bill  broogfat  by  a  mairied  woman  against  her  tmstaes  in  iMpeet  of  her  septfito 
pioparty,  the  hasbaad  dioaldbe  a  delbndant. 
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Gregory  GeeringI  by  his  will,  gave  and  bequeathed  to  his 
sister,  Mary  Ann  Geering  (since  deceased,)  ahd  the  defendants, 
Teats  and  Harrison,  £1000,  £3  per  cent,  consols,  upon  trust, 
to  transfer  the  same  to  the  plaintiff,  his  niece,  who  was  then  a 
spinster,  upon  her  attaining  the  age  of  twenty-one  years,  for  her 
separate  use,  and  free  from  the  control  of  any  husband  she 
might  marry ;  «but  in  case  she  should  die  under  twenty-one,  he 
declared  that  the  said  Bank  annuities  should  fall  into  the  residue 
of  his  estate,  and  be  disposed  of  accordingly.  And  the  testator 
appointed  his  sister  and  Yeats  his  executrix  and  executor. 

All  the  testator's  debts  having  been  duly  paid  by  the  executors, 
the  £1000  was,  after  the  death  of  Mary  Ann  Geering,  transferred 
into  the  joint  names  of  the  defendants  Yeats  and  Harrison. 

The  plaintiff  attained  her  age  of  twenty-one  years  in  July, 
1835 ;  and  in  October,  1838,  she  married  Thomas  Thorby.  No 
settlement  of  the  consols  was  made  on  the  marriage,  or  after- 
wards. 

Soon  after  the  marriage,  application  was  made  to  the  trustees 
for  a  transfer  to  the  plaintiff  of  the  consols.  The  application 
was  met  by  various  excuses,  and  ultimately  by  a  positive  refusal 
(notwithstanding  high  legal  advice  had  been  obtained  in  favour 
of  the  plaintiff)  to  transfer  the  fund,  except  under  the  authority 
of  a  Court  of  Equity.  The  present  bill  was  therefore  filed 
against  the  trustees  and  Thomas  Thorby,  praying  for  a  transfer 
of  the  stock  into  the  name  of  the  plaintiff  for  her  separate  use,  or 
as  she  should  direct ;  and  that  the  trustees  might  be  decreed  to 
pay  the  costs  of  the  suit. 

The  trustees  by  their  answer  alleged  that  a  promise  had 
been  exacted  from  the  defendant  Yeats  by  the  testator, 
•never  to  part  with  the  fund  to  the  plaintiff.    On  this    [*439] 
ground,  and  on  the  general  ground  of  indemnity,  they 
insisted  that  they  had  a  right  to  the  protection  of  the  Court. 

The  trustees  throughout  their  answer  mentioned  the  plaintiff's 
marriage  as  an  <'  alleged  marriage ;"  whereupon  the  plaintiff 
entered  into  evidence  to  prove  the  marriage. 
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Mr.  Kenyan  Parker  and  Mr.  Campbell^  for  the  phmti£ 

Mr.  Russell  and  Mr.  Stinton,  for  the  defendants,  the  tnistees, 
contended  that  they  were  not  liable  to  pay  costs :  Kmght  y, 
Martin  ^o)  certainly  not  the  costs  of  proving  the  marriage,  as 
proof  was  unnecessary ;  nor  the  costs  of  the  husband,  as  he 
ought  to  have  been  a  plaintiff.  Though  this  related  to  the  sq»- 
rate  estate  of  the  wife,  yet  it  was  not  a  suit  between  hnslwd 
and  wife,  but  against  the  trustees ;  in  which  bodi  husliand  and 
wife  had  a  common  interest. 

Mr.  Hislap  Clarke^  for  the  defendant  Thorby. 

The  Vice-Chancellor  said  that  the  husband  was  properly 
made  a  defendant,  and  was  entitled  to  his  costs.  As  to  the 
marriage,  the  evidence  was  imnecessarily  entered  into,  for,  not- 
withstanding the  expression  in  the  answer  of  the  trustees,  there 
was  sufficient  to  show  their  belief  of  the  marriage.  Considering 
however  the  singularity  of  the  answer,  he  should  not  order  the 
plaintiff  to  pay  the  costs  of  the  evidence :  as  to  that,  no  costs 
must  be  giveii  on  either  side.  The  costs  of  the  residue  of  the 
suit  must  be  paid  by  the  trustees.[l] 

Lbt  the  defendants,  the  tnutees,  transfer  the  J&IOOO  eomols  Tthe  amooBt 
[•440]  of  legacy  duty  being  fint  paid)  into  the  name  of  the  plaintiff  Tax  the 
ooets  of  the  plaintiff,  other  than  and  except  the  dqxMitioiif  in  the  eaaie. 
Tax  the  coBta  of  the  defendant,  Thomas  Thoiby,  and  let  the  plaintiff*!  wx^^^ 
pay  the  same.  Let  what  shall  be  so  paid  for  the  costs  of  the  defendant  TM7  ^ 
added  to  the  plaintiff's  costs  so  directed  to  be  taxed,  and  the  Master  certify  the  total 
amoont ;  and  let  the  amount  be  paid  by  the  defendants,  the  trustees,  to  the  pbiatiflr > 
next  friend. 

(a)  1  RnsB.  Sl  Myl.  70. 

[1]  As  to  charging  a  trustee  with  costs,  see  farther,  CmnfbtU  r.  Aornt,  p<^  ^ 
and  the  Editor's  notes,  Ibid.  668,  70. 
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Davis  v  Hole. 

1843 :  April  31tL 

To  obtain  an  order  for  entering  an  appearance  under  the  8th  of  the  Orders  of  Aagnst, 

1841,  it  mwt  appear  from  the  affidavit  of  service  where  the  defendant  was 

■erved. 

Mr.  Mylne,  for  the  plaintiff  moved  for  liberty  to  enter  an 
appearance  for  the  defendant,  William  Hole,  under  the  8th  of  the 
Orders  of  August,  1841.  He  produced  an  affidavit  to  the  effect 
that  the  deponent,  John  Golding,  had  personally  served  the 
defendant,  by  delivering  to  him  a  true  copy  of  the  stibpcena  and 
indorsement,  and  showing  to  him  the  original,  &c. ;  but  the 
affidavit  did  not  state  where  the  defendant  was  served. 

The  Vice-Chancellor. — ^Where  you  merely  state  in  the 
affidavit  that  you  personally  served  the  defendant,  you  must 
show  where  he  was  served.  He  may  have  been  served  out  of 
the  jurisdiction. 

April  23rd, — On  this  day,  Mylne  produced  a  farther  affidavit, 
by  which  it  appeared  that  the  defendant  was  served  with  the 
subpiBna  in  the  Queen's  Bench  prison.  Whereupon  the  Vke- 
Chancellor  made  an  order  in  the  form  usually  adopted  in  such 
cases  in  his  Oourt.(a) 


*ShipperdscjN  v.  Tower.  [*441] 

1849:  Apr.  leth,  18th,  May  93nd. 

Tm^MUfTf  by  }m  will,  gave  to  his  grand-daughter  6.,  whom  he  described  as  the  eldest 
daughter  of  his  the  testator's  dangfater  I.,  an  annuity  of  JCIOO  for  her  life,  in  ease 
flhe  should  attain  the  age  of  18  yean.    He  also  gave  to  his  grandson  C,  second 

(a)  See  ante,  p^  903. 
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■on  of  hii  oaid  dftng^ter  I.,  the  sain  of  JC3000,  bat  in  case  he  shoald  die  under  31, 
then  he,  the  testator,  bequeathed  the  said  sam  to  his  said  grand-daughter  6.    The 
testator  then  having  given  other  legacies  and  annuities,  whicsh  as  weQ  as  the  gifli 
to  G.  were  charged  on  his  real  estate,  bequeathed  the  residne  of  his  pewmal  estate 
and  eileets  in  trust  for  such  child  of  his  said  daughter  I.,  as  shodd  fimt  attain  the 
age  of  21  yean,  for  his  or  her  absolute  use  and  benefit    He  then  deVaed  his  nai 
estates  in  trust  for  his  grandson  H.,  the  eldest  son  of  his  daughter  L,  for  life,  with 
remaindera  in  strict  settlement ;  and  by  a  codicil  he  bequeathed  to  hia  daughter 
and  her  husband  the  use  of  his  plate,  linen,  and  furniture,  so  long  as  they  ihonld 
reside  in  and  occupy  his  house  at  E.,  (in  which  they  had  a  life  interest,)  vith  a 
direction  that  after  their  decease,  or  ceasing  to  reside,  the  said  liooks,  &c.  Aodd 
remain  and  be  held  upon  the  same  trusts  and  purposes  as  he  had  by  hia  win  de- 
clared concerning  hie  reeiduary  pereonal  eitate  :  G.  was  the  eldest  child  of  the 
testator's  daughter  I.,  and  attained  the  age  of  21 :  Held,  that  she  was  entitled  to 
the  residue  of  the  testator's  personal  estate. 

Testator  after  dlrectmg  his  debts,  funeral,  and  testamentary  expenses  to  be  paid  at 
soon  88  conveniently  might  be  after  his  death,  bequeathed  seweral  annuitiea  and 
pecuniary  legacies  to  various  peraons,  directing  the  legacies,  except  one  which  wai 
given  to  a  person  under  21,  to  be  paid  within  12  calendar  months  after  hia  death 
He  then  declared  that  the  several  annuities  thereinbefore  bequeathed  ahoold  ha 
charged  upon  his  real  estates.  By  a  subsequent  clause  he  charged  all  his  rsal 
estate  with  the  payment  of  all  his  debts,  funeral  and  testamentary  expenses,  aad 
legacies,  or  of  such  part  thereof  as  his  pereonal  estate  not  specifically  beqoeathad 
should  be  insufficient  to  pay  and  satisfy : — Held,  that  the  annuities  were  pnmanlyf 
if  not  solely,  charged  upon  the  testator's  real  estate ;  and  that  under  the  teni 
"  legacies,"  he  did  not  mean  to  comprise  annuities. 

Testator  being  seised  m  fee  of  freehold  collieries,  for  which  he  received  a  certaia 
rent,  and  being  entitled  to  several  shares  in  a  leasehold  Colliery,  bequeathed  variooi 
annuities  and  legacies,  which  he  charged  upon  his  real  estates  in  aid  of  hia  per- 
sonalty. He  then  by  a  codicil  directed  that  all  annuities  and  legacies  left  by  him 
in  his  will,  his  real  estate  being  free  from  all  mortgages,  dto.,  should  be  paid  out 
of  the  certain  rents  and  profits  of  his  collieries,  and  that  his  eetate  mighi  not  be 
burdened  with  them  i^Held,  that  the  word  "  collieries  "  in  the  oodicO  louax  the 
testator's  freehold  collieries,  and  did  not  refer  to  his  shares  in  the  leasehold  coDieiy ; 
and  that  it  was  not  the  object  of  the  codicil  either  to  relieve  or  burden  the  penossl 
estate,  but  only  to  throw  on  the  freehold  collieries  such  burden  as  would  otherwiaB 
have  fallen  on  the  whole  real  estate. 

Testator  after  devising  his  real  estates  in  strict  settlement,  subject  to  the  paymoit  of 
his  debts  and  legacies,  declared  that  it  should  be  lawful  for  his  trustees,  and  he 
authorized  and  empowerd  them,  if  they  in  their  discretion  should  think  fit,  aAiao- 
lutely  to  sell  his  estate  at  C. ;  and  after  giving  them  full  powers  in  regard  to  the 
conduct  of  the  sale,  he  directed  and  declared  that  they  should  stand  posaeaaed  d 
the  monies  arising  from  the  sale  upon  trust,  after  payment  of  all  costs,  to  apply 
0^  dispose  of  the  remainder  m  such  manner  as  thereinbelbra  had  been  dueeted 


t 
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coDcerning  the  residue  of  his  the  testator's  personal  estate.  One  of  the  tmstoes 
was  afterwards  removed  from  his  office  by  a  codicil.  The  sale  of  the  estate  was 
not  nqoired  for  the  payment  of  debts  or  legracies : — Held,  that  the  power  of  sale 
TMtad  in  the  tmstaes  was  discretionary,  and  that  the  reeidoary  legatee  of  the  per^ 
soB^Uy  conld  not  compel  a  solo. 

There  wore  two  inconsistent  clauses  in  a  will.  By  the  fonner  the  surplus  rents  of 
the  testator's  estates,  after  maintenance  of  the  person  entitled  to  the  possession 
until  25,  were  added  to  the  residue  of  the  personal  estate.  By  the  latter  the  sur- 
|riu8  rents,  after  nuuntenance  of  such  penon  until  21  (provided  his  attaining  21 
happened  within  the  legal  limit  of  time,)  were  settled  upon  the  same  trusts  as  the 
realty.  Testator  then  by  a  codicil  reciting  the  former  clause,  directed  that  the 
person  entitled  to  the  possession  of  the  estate  should  be  let  into  the  receipt  of  the 
rents  and  profits  at  21 : — Held,  that,  as  the  codicil  merely  aSected  the  surplus 
rents  between  thes  age  of  21  and  25,  and  as  in  other  respects  the  latter  of  the  two 
dauea  in  the  will  was  more  probably  consistent  with  the  testator's  intentions,  the 
latter  claase  shoold  prevail  against  the  former,  notwithstanding  the  express  recog- 
nitiao  of  the  former  clause  by  the  oedicil.  * 

The  rule  of  law  in  favour  of  preferring  the  latter  to  the  former  of  two  dispositions  in 
a  will  dealing  di^rently  with  the  same  subject,  is  applied  only  after  the  failure  of 
every  endeavour  to  give  such  a  reasonable  construction  to  the  entire  disposition  as 
will  render  every  part  of  them  operative.  • 

George  Baker,  of  Elemore  Hall,  in  the  county  of  Dur- 
ham, Esq.,  by  his  will,  dated  the  5th  of  July,  1833,  •after  ['442] 
directing  his  debts,  funeral  and  testamentary  expenses 
to  be  paid  as  soon  as  conveniently  might  be  after  his  death,  gave 
and  bequeathed  to  his  grand-daughter  Georgiana  Isabella  Tower, 
the  eldest  daughter  of  his  the  testator's  daughter,  Isabella  Judith, 
the  wife  of  Henry  Tower,  Esq.,  for  her  life,  in  case  she  should 
attain  the  age  of  18  years,  an  annuity  of  £100,  to  be  paid  to  her 
in  two  equal  portions  in  every  year  for  her  separate  use  and 
benefit,  exclusively  of  any  husband  to  whom  she  might  be 
married.  The  testator  then,  after  bequeathing  several  other 
annuities,  gave  to  his  grandson  Conyers  Tower,  second  son  of 
his  said  daughter  Isabella  Judith,  the  wife  of  the  said  Henry 
Tower,  the  sum  of  £5000,  to  be  paid  to  him  on  his  attaining 
the  age  of  21  years ;  but  in  case  he  should  die  under  that  age, 
then  he  gave  and  bequeathed  the  said  sum  of  £5000  to  his  said 
grand-daughter  Georgiana  Isabella  Tower,  to  be  paid  to  her  on 
her  attaining  the  age  of  21  years,  but  without  any  interest  in 
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the  mean  time ;  and  he  directed  that  notwithstanding  the  post- 
ponement of  the  time  of  payment  of  the  said  legacy  to  the  said 
Georgiana  Isabella  Tower,  the  said  legacy  should  become  vested 
in  her  immediately  on  her  attaining  the  age  of  21  years,  or 
marrying,  which  should  first  happen.  The  testator  then  gave 
various  other  pecuniary  legacies,  which  he  directed  to  be  paid 
within  12  calender  months  after  his  death.  He  then  directed 
that  the  several  annuities  thereinbefore  by  his  said  will  be- 
queathed as  aforesaid,  should  be  charged  and  chargeable  upon 
all  and  every  his  freehold  messuages,  lands,  tenements  and 
hereditaments,  and  real  estate  whatsoever,  with  powers  of  dis- 
tress and  entry  for  the  several  annuitants.    And  the  testator 

charged  and  made  chargeable  all  his  said  messuages 
[*443]    lands,  tenements,  and  'hereditaments  and  real  estate 

with  the  payment  of  all  his  debts,  funeral  and  testa- 
mentary expenses  and  legacies,  or  of  such  part  thereof  as  his 
personal  estate  not  thereinbefore  or  thereinafter  specifically  be- 
queathed should  be  insufficient  to  pay  and  satisfy.  And  he  did 
thereby  declare  his  will  and  mind  to  be  that  his  trustees  and 
executors,  and  the  survivors  or  survivor  of  them,  and  the  execu- 
tors and  administrators  of  such  survivor,  should  during  the  mi- 
nority of  his  said  grandson  Conyers  Tower,  and  within  12  calen- 
dar months  afler  his  the  testator's  decease,  lay  out  and  invest 
the  said  legacy  af  £5000  thereby  given  to  his  said  grandson  in 
their  or  his  names  or  name  in  the  parliamentary  stocks  or  funds, 
or  at  interest  in  government  or  real  securities,  in  England,  so 
that  the  said  trust  monies,  stocks,  funds,  and  securities,  and  the 
interest,  dividends,  and  annual  produce  and  the  resulting  income 
thereof,  or  the  unapplied  part  of  such  resulting  income,  might 
accumulate  in  the  way  of  compound  interest  And  the  testator 
did  thereby  further  declare  that,  notwithstanding  the  directions 
thereinbefore  contained,  his  trustees  and  executors,  or  the  sur- 
vivors or  survivor  of  them,  or  the  executors  or  administrators  of 
such  survivor,  should  have  full  power  to  apply  the  dividends, 
interest,  and  annual  proceeds  of  the  said  stocks,  funds,  and  se- 
curities, or  so  much  thereof  as  they  or  he  might  think  proper, 
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towards  the  maintenance  or  education  of  the  said  Conyers  Tower. 
And  as  to  all  the  rest,  residue,  and  remainder  of  his  personal 
estate  and  effects  whatsoever  and  wheresoever,  not  thereinbefore 
specificially  bequeathed,  he  gave  and  bequeathed  the  same  and 
every  part  thereof  unto  John  Dalton,  Thomas  Richard  Shipperd- 
son,  and  Thomas  Forster,  their  executors,  administrators,  and 
assigns,  upon  trust  to  collect,  get  in,  and  receive  all  such  parts 
thereof  as  should  not  consist  of  ready  money,  and  with  all  con- 
venient speed  to  pay  and  apply  the  monies  arising  from  the 
same,  and  which  should  be  so  collected  and  received, 
and  his  ready  money  at  his  death,  in  paying  "and  dis-  [^444] 
chaining  any  mortgage  and  other  debts,  (as  well  debts 
due  and  owing  from  him  the  testator  individually,  as  debts  due 
and  owing  from  him  jointly  with  any.  other  person  or  persons,) 
and  funeral  and  testamentary  expenses,  and  the  several  legacies 
given  by  his  said  will :  and  in  case  there  should  be  any  residue 
or  surplus  of  his  said  residuary  personal  estate  and  effects  after 
such  payment  thereout  as  aforesaid,  then  all  such  surplus  and  * 
residue  should  belong  to,,  and  be  in  trust  for  such  child  of  his 
said  daughter  Isabella  Judith,  as  should  first  attain  the  age  of 
21  years,  for  his  or  her  absolute  use  and  benefit. 

The  testator  then  gave  and  devised  all  and  singular  his  free- 
hold and  copyhold  messuages,  lands,  tenements,  and  all  his 
real  estates,  whatsoever  and  wheresoever,  which  he  had  power 
to  dispose  of  by  his  will,  (except  such  as  were  vested  in  him 
upon  any  trust,  or  by  way  of  mortgage,)  with  their  and  every 
of  their  appurtenances,  imto  and  to  the  use  of  the  said  John 
Dalton,  Thomas  Richard  Shipperdson  and  Thomas  Forster, 
their  heirs  and  assigns,  upon  the  trusts  thereinafter  declared  or 
referred  to,  (that  is  to  say,)  subject  to  the  charges  thereinbefore 
made  upon  his  said  real  estate,  in  trust  for  his  grandson  Henry 
John  Tower,  the  eldest  son  of  his  said  daughter  Isabella  Judith, 
during  the  term  of  his  life,  with  remainder  in  trust  for  the  only 
son,  or  in  case  there  should  be  more  than  one  son,  for  the  first 
and  other  sons  of  the  said  Henry  John  Tower  severally  and 
successively  in  tail  male,  with  divers  remainders  over.    The 
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testator  then  directed  as  follows :  "  And  I  do  hereby  declare, 
that  if  any  person  living  at  my  decease,  and  for  the  time  being 
entitled  under  this  my  will  to  the  actual  possession  or  to  the 
receipt  of  the  rents  and  profits,  of  my  real  estates  hereinbefore 
devised,  or  any  part  thereof,  shall  be  under  the  age  of  25  years^ 
my  said  trustees,  and  the  survivors  or  survivor  of  them,  and  the 
executors  or  administrators  of  such  survivor,  shall,  so  long  as 

the  person  entitled  as  aforesaid  shall  be  under  the  age 
[*446]    of  25  years,  •receive  and  take  the  rents  and  profits  of 

the  said  real  estates,  and  until  such  person  shall  attain 
the  age  of  21  years,  apply  a  competent  part  thereof  for  his 
maintenance  and  education ;  and  from  and  after  his  attaining 
the  said  age  of  21  years,  and  until  he  shall  attain  25,  shall  pay 
to  him  the  several  and  respective  annual  sums  thereinafter 
mentioned,  (that  is  to  say)  during  the  fijrst  year,  the  sum  of 
£600 ;  during  the  second  year,  the  sum  of  £700 ;  during  the 
third  year,  the  sum  of  £800 ;  and  during  the  fourth  year,  the 
'  sum  of  £900.  And  I  direct  that  my  said  trustees,  and  the 
survivors  and  survivor  of  them,  and  the  executors  and  adminis- 
trators of  such  survivor,  shall  stand  possessed  of  the  residue  of 
the  said  rents  and  profits  upon  such  and  the  same  trusts  as  I 
have  hereinbefore  declared  with  respect  to  the  residue  of  my 
personal  estate  and  effects." 

The  testator  then,  after  giving  powers  of  leasing  to  the  ten- 
ants for  life  and  in  tail,  and  to  the  trustees  during  their  minor- 
ity, declared  that  it  should  be  lawful  for  the  said  John  Uallon, 
Thomas  Shipperdson,  and  Thomas  Porster,  and  the  survivors 
and  survivor  of  them,  and  the  executors  and  administrators  of 
such  survivor,  and  he  did  thereby  fully  authorize  and  empower 
them  or  him,  if  they  or  he,  in  their  or  his  discretion,  should 
think  fit,  absolutely  to  sell  and  dispose  of  his  estate,  lands,  and 
tenements,  situate  at  Crook  and  Hownes,  in  the  said  county  of 
Durham,  with  the  appurtenances,  or  any  part  or  parts  thereof 
discharged  of  and  from  the  several  annuities  and  other  charges 
thereby  created,  either  together  or  in  parcels,  and  either  by 
public  auction  or  private  contract,  as  they  or  he  should  think 
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best,  for  such  price  or  prices,  or  sum  or  sums  of  mon^y,  as  in 
their  or  his  opinion  could  be  obtained  or  reasonably  expected 
for  the  same  ;  and  that  for  the  purpose  of  effectuating  any  such 
sale  or  sales,  it  should  be  lawful  for  the  said  John  Dalton, 
Thomas  Shipperdson,  and  Thomas  Forster,  or  the  sur- 
vivors, &c.,  by  any  deed  *duly  executed  by  them  or  him,  [*446] 
to  revoke  the  trusts  thereinbefore  or  thereinafter  declared, 
or  which  should  be  declared  by  any  codicil  thereto,  concerning 
the  hereditaments  which  might  be  sold,  and  to  declare  such 
other  trusts  of  and  concerning  the  same  as  it  might  be  thought 
necessary  or  expedient  to  appoint,  in  order  to  effectuate  any 
such  sale.  And  the  testator,  after  declaring  that  the  receipt  or 
receipts  of  the  said  trustees  or  trustee  should  effeptually  dis- 
charge the  purchasers,  directed  and  declared  that  his  said 
trustees,  and  the  survivors,  &c.,  should  stand  possessed  of  the 
monies  to  arise  from  such  sale  or  sales,  upon  trust,  in  the  first 
place,  to  retiun  and  reimburse  themselves  or  himself^  all  costs 
and  expenses  attending  the  said  sale  or  sales,  and  to  apply  and* 
dispose  of  the  remainder  of  the  same  monies  for  such  purposes 
and  in  such  manner  in  all  respects  as  was  thereinbefore  directed 
concerning  the  residue  of  his  personal  estate. 

The  testator  then  gave  a  general  power  to  the  trustees,  at  the 
request  of  the  tenants  for  life,  or  tenants  in  tail,  to  dispose  of, 
either  by  way  of  sale  or  in  exchange,  for  other  hereditaments  in 
England  or  Wales,  all  or  any  part  of  the  devised  esteCtes ;  and 
he  directed  that  the  estates  so  to  be  purchased  or  taken  in 
exchange,  should  be  settled  upon  the  trusts  and  subject  to  the 
powers,  provisions,  and  declarations  as  were  thereinbefore  ex- 
pressed and  contained  of  and  concerning  the  hereditaments  so 
to  be  sold  or  given  in  exchange,  or  as  near  thereto  as  the 
nature  and  quality  of  the  said  estates  and  other  circumstances 
w^Duld  admit  of.  The  testator  then  declared  as  follows  :  «  Pro- 
vided always,  and  I  hereby  further  declare,  that  if  at  any  time 
hereafter  any  person  hereby  made  tenant  for  life  of  my  said 
real  estates  hereinbefore  devised,  shall,  when  he  or  she  shall 
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become  beneficially  entitled  to  the  possession  or  receipt  of  the 
rents  and  profits  of  my  said  real  estates,  or  any  part  thereof^  be 
mider  the  age  of  21  years ;  or  if  any  person  hereby 
made  tenant  in  tail  male,  or  in  tail,  of  my  said  real  *es-    [*447] 
tates,  shall  be,  when  he  or  she  shall  become  beneficially 
entitled  to  the  possession,  or  to  the  receipt  of  the  rents  and 
profits  thereof,  under  the  age  of  21  years,  provided  such  last- 
mentioned  event  shall  happen  within  the  period  of  21  years 
finom  my  decease,  then,  and  in  either  of  these  cases,  it  shall  be 
lawful  for  the  trustees  or  trustee  for  the  time  being  of  this  my 
will,  during  the  minority  of  such  tenant  for  life,  and  during 
such  proportionable  part  of  the  minority  of  such  tenant  in  tail 
male,  or  in  tail,  as  shall  arise  within  21  years  fiom  my  decease, 
to  enter  into,  and  hold  possession  of^  my  said  real  estates,  or 
any  part  thereof,  and  receive  and  take  the  rents  and  profits 
thereof,  and  by  and  out  of  the  same  apply  any  annual  sum  or 
sums  of  money,  according  to  the  age  of  such  minor,  as  they  my 
said  trustees  or  trustee,  for  the  time  being,  shail  think  proper, 
for  and  towards  the  maintenance  of  such  minor,  and  subject 
thereto,  to  lay  out  and  invest  the  surplus  of  the  said  yearly 
rents  and  profits  in  the  names  or  name  of  my  said  trustees  or 
trustee,  in  the  parliamentary  stocks  or  pubUc  funds  of  Great 
Britain,  or  at  interest  upon  government  or  real  recurities  in 
England,  to  be  from  time  to  time  altered  and  varied,  as  occasion 
shall  require ;  and  also  to  receive  the  interest,  dividends,  and 
aimual  proceeds  thereof,  and  from  time  to  time  to  make  similar 
and  repeated  investments  thereof,  so  that  the  said  rents  and 
profits  may  accumulate  in  the  way  of  compound  interest.    And 
I  do  hereby  declare,  that  at  the  end  of  each  such  respective 
period  of  acciunulation,  or  sooner,  if  the  said  trustees  or  trustee 
shall  think  proper,  they  or  he  shall  call  in  and  convert  the  said 
accumulated  fund  into  money,  and  apply  the  same  in  satisfec- 
tion  and  discharge  of  any  principal  sums  of  money  which  shall 
then  afiect  my  said  real  estates  hereinbefore  devised,  or  any 
part  thereof,  together  with  the  interest  thereof,  whether  such 
incumbrances  shall  be  subsisting  thereon  at  my  decease^  or 
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shall  have  been  created  in  pursuance  of  any  trusts  or 
powers  herein  contained,  and  'whether  such  monies  and  [*448] 
accumulated  funds  shall  have  proceeded  from  the  rents 
and  profits  of  the  parts  so  encumbered  or  not,  and  do  and  shall 
stand  possessed  of,  and  interested  in  the  rest  of  the  said  trust 
monieS)  if  any,  upon  the  same  trusts  herein  declared  or  referred 
to  concerning  the  money  to  arise  firom  the  sale  by  this,  my  will, 
authorized  to  be  made  of  my  said  real  estates."  And  the  tes- 
tator appomted  the  said  John  Dalton,  Thomas  Richard  Ship- 
peids(»i,  and  Thomas  Forster,  executors  of  his  will. 

The  testator  made  five  codicils  to  his  will.  By  the  first, 
dated  the  5th  July,  1833,  he  gave  and  bequeathed  to  the  trus- 
tees and  executors  named  in  his  will,  all  his  books,  plate,  linen, 
and  household  furniture,  upon  trust  m  case  and  so  long  as  his 
said  daughter,  Isabella  Judith,  and  her  husband,  Henry  Tower, 
or  either  of  them,  should  reside  in  and  occupy  his  mansion- 
house  at  Elemore,  (in  which  they  had  life  interests  under  their 
marriage  settlement,)  to  permit  and  suffer  his  said  daughter  and 
her  husband,  and  the  survivor  of  them,  to  have  the  use  and  en- 
joyment of  the  said  books,  plate,  linen,  and  household  furniture ; 
and  after  the  decease  of  the  survivor  of  them,  or  after  she  or  he 
should  have  ceased  to  reside  in  and  occupy  his  said  mansion- 
house,  he  directed  that  the  said  books,  plate,  linen,  and  house- 
hold furniture,  should  remain  and  be  held  upon  and  for  the 
same  trusts,  intents,  and  purposes,  as  he,  the  testator,  had  in  and 
by  his  said  will  declared  of  and  concerning  his  residuary  per- 
sonal estate,  or  such  and  so  many  of  the  ^id  trusts,  intents,  and 
purposes,  as  should  be  then  subsisting,  undetermined,  and  capa- 
ble of  taking  effect. 

By  the  second  codicil,  dated  the  31st  October,  1836,  the  tes- 
tator, after  reciting  that  he  had  devised  his  real  and  personal 
estate  to  the  said  John  Dalton,  T.  R.  Shipperdson,  and  Thomas 
Forster,  and  appointed  them  executors  of  his  said  will,  and  that 
he  had  bequeathed  to  the  said  John  Dalton  a  legacy  of  £200, 
revoked  his  said  will  so  far  as  the  said  John  Dalton  was 
an  object  thereof,  and  ^substituted  John  Douthwaite    ["^449] 
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Nesham  in  his  place,  and  declared  that  his  said  will  shoold 
take  effect,  except  as  to  the  said  legacy  of  £200,  in  the 
same  manner  as  if  the  name  of  John  Douthwaite  Nesham  had 
been  originally  inserted  therein  instead  of  the  name  of  the  said 
John  Dalton.  And  after  reciting  that  by  his  said  will  he  had 
directed  that  if  any  person  living  at  his  decease,  and  for  the 
time  being  entitled  to  the  actual  possession  of  his  real  estate,  or 
any  part  thereof,  should  be  under  the  age  of  25  yeais,  his  tros^ 
tees  should,  so  long  as  the  person  so  entitled  should  he  under 
the  age  of  25  years,  receive  and  take  the  rents  and  profits  of  bis 
said  real  estates,  the  testator  by  the  present  codicil  declared  it  to 
be  his  will,  that  when  and  so  soon  as  the  person  for  the  time 
being  entitled  should  attain  the  age  of  21  years,  he  should  be  let 
into  possession  and  receipt  of  the  rents  and  profits  of  the  whole 
of  his  real  estates,  in  the  same  manner  as  he  would  have  been 
entitled  to  by  virtue  of  his  said  will  on  attaining  the  age  of  25 
years.  And  he  gave  to  his  butler,  John  Morris,  as  a  reward  for 
his  faithful  services,  an  annuity  of  £25  during  his  life,  clear  of 
legacy  duty,  and  he  directed  that  the  said  annuity  should  be 
paid  and  payable  on  the  same  days  and  times,  and  in  the 
same  manner  as  the  annuities  bequeathed  by  his  will. 

By  the  fourth  codicil,  dated  the  9th  March,  1837,  the  testator 
declared  it  to  be  his  will,  and  he  requested  that  his  giandftMi 
Henry  John  Tower  might  complete  his  school  education  at  Har- 
row School,  and  that  if  he  should  afterwards  go  to  the  unireisi- 
ty  of  Cambridge  his  tustees  and  executors  should  pay  oi  allow 
to  hiin  during  his  minority,  out  of  the  annual  income  of  his  the 
testator's  real  estate  and  of  his  residuary  personal  estate,  the 
annual  sums  therein  mentioned ;  but  if  his  said  grandson  should 
determine  upon  going  into  the  army,  then  the  testator  directed 
his  said  trustees  and  executors,  out  of  his  residuary  personal 

estate,  to  purchase  a  commission  for  him,  and  thence- 
[*450]    forth  to  pay  or  allow  to  him  out  of  the  annual  ^income 

of  his  real  estate  and  of  his  residuary  personal  estate, 
the  annual  sums  therein  mentioned  until  his  said  grandson 
should  attain  the  age  of  21  years.    And  the  testator  charged  and 
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made  chargeable  all  and  every  his  eoHieries  and  coal  mines, 
seam  and  seams  of  coal,  within*  and  mider  the  lands  and 
grounds  situate  within  the  manors,  precincts,  or  territories  of 
Elemore,  Elemore  Hall,  Little  Haswell,  Haswell  Orange,  Het- 
ton-le-Hole,  Hetton-on-the-Hill,  and  Moorsley,  or  elsewhere  in 
the  parishes  of  Easington  and  Pittington,  in  the  county  of  Dur- 
ham, of  which  said  collieries  and  coal  mines,  seam  and  seams 
of  coal  he  had  granted  a  lease  to  the  Hettou  Coal  Company, 
with  the  payment  of  as  well  the  said  annuity  thereby  be- 
queathed as  of  the  annuity  bequeathed  by  his  will,  with  power 
of  entry  and  distress  in  case  of  non-payment.    And  he  also 
gave  and  bequeathed  to  Georgiana  Isabella  Tower,  and  her 
three  sisters,  the  sum  of  £2000  each,  when  they  should  respec- 
tively attain  the  age  of  21  years,  or  marry,  which  should  first 
happen,  but  without  any  interest  in  the  mean  time ;  and  in 
all  other  respects  he  ratified  and  confirmed  and  published  his 
will. 

The  fifth  codicil,  which  was  without  date,  was  as  follows : — 
'<  And  I  further  direct  that  all  annuities  and  legacies  left  by  me 
in  my  will  and  codicils,  my  real  estate  being  free  from  all 
mortgages,  &c.,  shall  bo  paid  out  of  the  certain  rents  and 
profits  of  my  collieries,  and  that  my  estate  may  not  be  burthened 
with  them." 

The  testator  died  in  May,  1837.    Soon  after  his  decease  the 
present  suit  was  instituted  by  the  trustees  and  executors  of  his 
will  for  the  purpose  of  obtaining  the  directions  of  the  Court. 
The  cause  was  heard  befove  the  Vice-Chancellor  of  England^ 
when  His  Honor  made  a  decree  establishing  the  will,  directing 
the  usual  accounts  of  the  personal  estate  of  the  testator  and  of 
his  debts,  &c,,  and  ordering  that  the  personal  estate  should  be 
applied  in  payment  of  his  debts  and  funeral  expenses, 
in  a  due  course  of  'administration,  and  then  in  pay-    [*461] 
ment  of  the  legacies  and  arrears  of  the  annuities.    The 
decree  then,  after  directing  the  usual  enquiries  as  to  the  testa- 
tor's freehold  estates,  contained  directions  to  the  Master  to  en- 
quire as  to  the  state  of  the  family  of  the  testator's  daughter 
Vol.  I.  68 
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Isabella  Judith  Tower ;  end  also  (amongst  yarious  other  mat- 
ters,) what  interest  the  testator,  at  the  time  of  making  his  fourth 
codicil  and  of  his  death,  had  in  the  collieries  mentioned  in  the 
fourth  codicil,  and  what  certain  rents  and  profits  he  was  at  the 
time  of  his  death  receiving  firom  his  collieries,  or  any  and  which 
of  them ;  also  what  interest  he  had  in  a  certain  colliery  called 
the  Heaton  colliery  in  the  pleadings  mentioned,  and  whether 
he  had  any  and  what  certain  rents  arising  therefrom. 

With  respect  to  the  state  of  the  family  of  the  testator's  dangh- 
ter,  the  Master  found  as  follows : — That  there  was  issue  of 
Isabella  Judith  Tower  living  at  the  time  of  the  testator's  death, 
six  children,  and  no  more,  of  whom  Georgiana  Isabella  Tower 
was,  at  the  date  of  the  report,  in  her  25th  year,  Emma  in  her 
22nd  year,  and  the  others  infants ;  that  all  such  children  were 
at  the  date  of  the  report  living  and  unmarried,  and  had  no  is- 
sue; and  that  Isabella  Judith  Tower  had  not  had  any  child 
bom  after  the  date  of  the  will. 

As  to  the  last-mentioned  subjects  of  enquiry  the  Master  found 
that  the  testator  was,  at  the  time  of  making  his  fourth  codicil 
and  of  his  death,  entitled  to  an  estate  in  fee  simple  in  the  col- 
lieries mentioned  in  the  fourth  codicil,  subject  to  the  lease  to 
the  Hetton  Coal  Company  in  such  codicil  mentioned,  and  that 
he  was  receiving  at  the  time  of  his  death,  the  clear  certain 
yearly  rent  of  £2750,  being  the  certain  rent  reserved  in  and  by 
such  lease ;  but  that  he  had  not,  nor  was  receiving  at  the  time 
of  his  death  any  other  certain  rents  from  his  collieries,  or  any 
of  them ;  and  that  his  interest  in  the  Heaton  colliery 
[*452]  consisted  of  a  'certain  number  of  shares  in  a  company 
who  were  possessed  of  a  lease  of  such  colliery. 

The  cause  now  came  on  for  hearing  on  further  directions,  and 
the  principal  question  was  what  interest  Georgiana  Isabella,  the 
eldest  child  of  Isabella  Judith  Tower,  took  under  the  testator's 
will.    She  claimed — 

1.  The  whole  residue  of  the  testator's  personal  estate,  exempt 
from  payment  of  the  annuities  and  legacies. 

2.  The  Crook  and  Hownes  estate.    (Under  the  power  of.  sale 
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and  declaration  of  trusts(a)  contained  in  the  will.)    This  es- 
tate, it  was  admitted,  remained  unsold. 

3.  The  surplus  rents  of  the  real  estates,  which,  after  providing 
for  the  maintenance  and  education  of  the  eldest  son,  would  ac- 
crue due  until  he  attained  21.(6) 

Mr.  Purvis  and  Mr.  Toller j  for  the  plaintiflfs. 

Mr.  Russsll  and  Mr.  De  Oex,  for  the  defendant  Georgiana 
Isahella  Tower : — First,  it  is  clear  that  Miss  Tower,  being  the 
first  child  of  Mrs.  Tower  who  attained  21,  is  the  residuary  leg- 
atee of  the  testator.  The  words  "  or  her,"  if  there  were  any 
question,  would  put  the  matter  out  of  doubt.  That  being  so, 
what  is  the  nature  of  the  residue  she  is  to  take  ?  Not  the  tes- 
tator's personal  estate  after  all  charges  pa^d,  but  after  what  is 
specifically  disposed  of  Now  the  real  estate  is  at  least  the 
primary  fund  for  the  payment  of  the  annuities ;  and  there  is  a 
power  in  the  will  which  makes  it  the  sole  fund  for  that  purpose. 
With  respect  to  the  legacies,  the  real  estate  is  by  the  will  made 
chargeable  only  in  aid  of  the  personalty,  but  by  the  undated 
codicil,  both  the  annuities  and  the  legacies  are  charged  exclu- 
sively on  the  certain  rents  and  profits  of  the  testator's 
freehold  *collieries ;  no  part  of  the  testator's  estate  is  to  [^4S3] 
be  burdened  with  them,  except  these  rents  and  profits. 
The  word  "  collieries"  in  the  undated  codicil  refers  only  to  his 
freehold  collieries ;  for  it  cannot  be  said  that  the  Heaton  colUery, 
in  which  he  had  shares  only  as  a  partner,  was  his.  The  words 
^  my  estate"  comprehend  his  personal  estate. 

Secondly,  as  to  the  Crook  and  Howncs  estate.  If  the  trus- 
tees had  sold  that  estate,  the  monies  would  have  gone  in  the 
same  manner  as  the  personalty.  The  question  is,  whether  the 
beneficial  enjoyment  of  this  property  is  to  depend  on  the  exer- 

(d)  See  ante,  p.  445. 

(b)  See  the  clause  within  inTerted  commas  (ante  p.  444,)  and  the  second  codicil 
(mmte,  p.  448,)  as  opposed  to  the  claqee  within  inverted  commas  (ante,  p.  44&) 
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cise  of  their  discretion.  The  gift  is  in  form  a  power  to  the 
trustees  to  sell,  but  it  is  not  merely  a  discretionary  power.  The 
words,  though  in  the  first  instance  they  appear  discietionarjr, 
are  imperative  when  the  testator  directs  the  dealing  with  ^ 
proceeds.  He  could  not  intend  that  the  members  of  the  family 
should  be*  affected  by  the  acts  of  the  trustees.  One  of  them, 
Dalton,  was  removed  from  his  office  by  a  codicil.  The  Court 
will  dispose  of  the  estate  in  the  same  way  as  if  a  sale  had  act- 
ually been  made :  Gfrieveson  v.  Kirsopp.{a)  [7%e  Viee-Gunir 
cellar, — Is  a  sale  necessary  here  for  the  purpose  of  paying 
the  debts  and  legacies  1]  It  must  be  admitted  that  it  is  not[lj 
Thirdly,  the  title  of  Miss  Tower  to  the  surplus  fents  aiises 
under  a  clause  in  the  will,  which,  even  if  it  be  at  variance  with 
a  subsequent  clause  in  the  will,  is  distinctly  recognized  by  the 
second  codicil.  That  codicil  admits  the  clause  in  question  by 
cutting  down  the  claim  of  the  residuary  l^atee  to  the  surplus 
rents  to  the  period  of  the  tenant  for  life  attaining  21,  instead 
of  26. 

Mr.  Wigram  and  Mr.  Freeling,  for  the  defendant  Henry 
John  Tower. — ^It  is  agreed  that  the  devolution  of  the 
[M64]  *Crook  and  Hownes  estate  ought  not  to  depend  on  the 
discretion  of  the  trustees.  Yet  that  would  be  the  con- 
sequence if  the  real  estate  and  the  residuary  personal  estate  are 
to  go  in  different  channels.  The  testator,  however,  never  in- 
tended that.  He  could  not,  for  instance,  intend  to  leave  away 
the  furniture  in  the  house  where  his  grandson  was  to  reside. 
But  supposing  that  the  realty  and  personalty  are  separated,  the 
personalty  is  not  exonerated  to  the  extent  contended  for  on  the 
other  side.    The  legacies  at  least  are  charged  on  the  personalty 

{a)  3  Keen,  653. 

[1]  Aa  to  the  cooTemon  of  real  estate  into  penonalty  by  directkm  in  a  wiD,  tf 
Bogert  ▼.  HerieU,  4  HiU,  492 ;  Chraig  y.  LetlU,  3  Wheat  463  ;  HowUf  ¥.  /nn, 
5  Paige,  318;  Clapper  v.  Houm,  6  Paige,  154;  Oott  y.  Cook,  7Paige,  532;  Ds 
HowmeUn  ▼.  Sheldon,  I  Beav.  79 ;  Drake  v.  Pell,  3  Edw.  Ch.  Rep.  271. 
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and  the  undated  codicil  makes  no  difference  in  that  respect. 
The  testator  intended  by  that  codicil  to  exempt  his  real  estate 
in  general,  and  to  charge  the  collieries.  [TTteVtce-ChanceUor, 
— ^Is  not  the  word  "collieries"  to  be  confined  to  freehold  collier- 
ies ?]  There  is  nothing  to  show  that  Substantially,  the  lease- 
hold collieries  were  the  testator's  as  well  as  the  fireehold.  But 
if  the  freehold  collieries  only  are  referred  to,  the  object  of  this 
codicil  seems  to  have  been  merely  to  point  out  which  real  es- 
tate was  to  be  first  applied  in  discharge  of  the  incumbrances 
to  which  the  real  estates  were  subject,  and  not  to  affect  the 
personalty  at  all. 

The  disposition  of  the  surplus  rents  depends  upon  one  of 
two  distinct  clauses  in  the  will.  We  submit  that  the  latter 
clause  must  be  adopted.  It  cannot  be  said,  that  up  to  the  period 
of  the  eldest  son  attaining  21,  the  latter  clause  does  not  com- 
prehend every  thing  that  is  contained  in  the  former.  For  in- 
stance, the  provision  for  maintenance  up  to  that  period  is  more 
iuU  in  the  latter  clause.  The  principal  object  of  the  first  clause 
is  to  provide  for  a  period  between  the  ages  of  21  and  25 ;  but 
that  object  is  entirely  removed  by  the  second  codicil.  The 
consequence  is,  that  the  second  of  the  two  clauses  being 
more  comprehensive,  and  standing  last  in  the  will,  must  pre- 

TBil. 

Mr.  Russell,  in  the  course  of  his  reply,  upon  the  ques- 
tion *as  to  the  extent  of  the  exemption  of  the  personal-    [*455J 
ty,  cited  Williams  v.  The  Bishop  of  Llandaff.{a) 

May22d. — ^The  Vice-Chancellor. — The  questions  in  this 
case  are  questions  of  constniction  arising  upon  the  will  and  codicil 
of  the  late  Mr.  Baker,  of  Elemore  Hall.  The  first  is  whether  his 
real  estate  or  some  part  of  it  is  the  primary  fund  if  not  the  sole 
iiind,  for  payment  of  the  annuities  given  by  his  will.  The  lan- 
guage of  the  decree  (though,  as  I  learn  from  the  Bar,  the  Court 

(«)  1  Cos,  354. 
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did  not  intend  to  decide  any  point  of  construction)  may  possiUy 
preclude  me  from  sa3ring  that  the  real  estate,  or  any  part  of  it 
is  the  sole  fund  for  this  purpose ;  but  I  am  not,  I  think,  pieclud- 
ed  from  giving  effect  to  the  opinion  which  I  entertain,  that  if 
the  personal  estate  is  liable  to  these  annuities,  it  is  only  secon- 
darily and  as  an  auxiliary  fund  that  it  is  so  liable. 

The  direct  terms  of  charge  upon  the  real  estate  in  which  the 
testator  with  regard  to  them  has  expressed  himself^  coupled  and 
compared'  with  the  very  different  language  in  which  he  haspio- 
vided  for  the  pa3rment  of  his  debts,  funeral  and  testamentary  ex- 
penses and  legacies  (under  which  term  "  legacies"  it  is,  I  thinks 
plain  that  he  does  not  mean  to  comprise  annuities) — saying  that 
he  charges  his  real  estate  with  the  payment  of  all  his  debts,  fii* 
neral,  and  testamentary  expenses  and  legacies,  or  of  such  patt 
thereof  as  his  personal  estate  not  thereinbefore  or  thereinafter 
specifically  (by  which  he  means  particularly)  bequeathed,  should 
be  insufficient  to  pay  and  satisfy,  (there  not  being  any  analc^os 
phraseology  with  respect  to  the  annuities) — as  well  as  the  foim 
of  the  trusts  which  he  has  declared  of  his  general  residuary  per- 
sonal  estate,  satisfy  me  of  the  correctness  of  the  constmctum 
which  I  have  stated,  so  far  at  least  as  the  will  is  concerned. 
But  it  has  been  argued  that  however  this  may  be  as  to  the  will, 
an  important  difference  is  made  by  the  undated  codicil,  which 

all  parties  agree  in  representing  as  the  last  codicil,  and 
[*456]    *which  certainly  is  obscurely  .worded.    It  is  thus : — 

[His  Honor  here  read  the  last  codicil.]  Upon  this  codi- 
cil, however,  taken,  so  far  as  it  ought  to  be  taken,  in  connection 
with  the  fourth  codicil,  and  with  such  facts  legally  admissible 
in  evidence  as  appear  on  the  Master's  report,  I  am  of  opinion, 
first,  that  the  word  '<  collieries"  means  the  testator's  freehold  ool- 
lieries,  which  were  let  and.  produced  a  certain  and  consideraUe 
revenue,  and  cannot  be  considered  as  properly  comprising  or 
applicable  to  his  interest  in  the  chattel  leasehold  coal  concern  in 
which  he  had  shares :  secondly,  that  he  did  not  intend  by  the 
undated  codicil  to  relieve  or  to  burthen  his  personal  estate  to  any 
extent  or  in  any  manner :  and  thirdly,  that  its  only  object  was 
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to  declare  that  as  between  different  portions  of  his  real  estate  one 
should  exonerate  the  other  firom  such  charge  of  annuities  and  le- 
gacies as  the  whole  had  been  subjected  to.  I  hold,  therefore,  that 
by  the  undated  codicil  there  is  thrown  on  the  freehold  collieries 
such  burthen  of  annuities  and  legacies,  and  such  only,  as  but 
for  this  codicil  would  hare  fallen  on  the  whole  real  estate.  To 
give  it  any  other  effect  would,  as  it  seems  to  me,  be  to  allow  an 
intention  strongly  and  clearly  expressed  by  one  testamentary 
instrument  to  be  defeated  by  expressions  of  a  doubtful  and  ob- 
scure nature  in  another :  which  ought  not  to  be.[2]  It  is  incum- 
bent on  the  residuary  legatee  to  show  that  the  effect  of  this  codi- 
cil on  the  other  testamentary  dispositions  is  that  for  which  she 
contends ;  and  in  my  judgment  she  has  not  done  so.  The  lan- 
guage of  Tindalj  Ch.  J.,  in  Dae  v.  Hicks,{a)  and  the  note  in  6 
Sim.  395,  may  here  perhaps  be  properly  referred  to. 

The  annuity  of  £25,  which  one  of  the  codicils  gives  to  John 
Morris,  and  which  the  testator  directs  to  be  paid  and  jpayable  on 
the  same  days  and  times  and  in  the  same  manner  as  the  annui- 
ties bequeathed  by  his  will,  must,  I  think,  be  considered  as 
charged  by  the  effect  of  the  several  testamentary 
^instruments  on  the  freehold  collieries  primarily  or  ex-  [*457] 
clusively  in  the  same  manner  as  the  annuities  given 
by  the  will. 

With  regard  to  the  fourth  codicil,  the  annual  sum  which  it 
directs  to  be  allowed  or  paid  to  Henry  John  Tower,  ought,  1 
think,  according  to  the  proper  construction  of  that  codicil  and 
the  other  testamentary  instruments,  to  fall  rateably  on  the  gen- 
eral personal  estate,  and  on  the  freehold  collieries.  It  may 
possibly  deserve  consideration  how  far  this  is  consistent  with 
the  language  of  the  order  of  18th  December,  1840. 

Miss  Georgiana  Tower  waives  expressly,  as  I  understand, 
any  claim  in  respect  of  the  additional  annuity  of  £100  which 

(#)  8  Bing.  480. 

[2]  In  a  rabteqnettt  case,  the  Vica-Clranoellor  qnotet,  and  ramirlu  upon  tho 
NemHanr.  Xade,poBt,  686. 
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the  testator  had  by  this  codicil  intended  to  give  to  her  and  as 
to  which  the  erasure  in  it  occui8«(a)  This  should  be  stated  in 
the  order.  I  apprehend  that  the  legacies  which  it  gives  to 
herself  and  her  sisters,  must,  as  well  as  the  other  legacies  and 
the  purchase-money  for  Henry  John  Tower's  commission,  fall 
on  the  general  personal  estate,  which  has  been  stated  to  be 
amply  sufficient  to  answer  all  the  charges  upon  it 

I  have  collected,  (but  I  am  not  siue  whether  accurately,)  that 
Miss  Tower  consents  that  the  general  personal  estate  shall  be 
chained  with  the  £500  mentioned  in  the  order  of  7th  Hay,  1841, 
and  not  be  indemnified  in  that  respect.  If  she  does  not  so  con- 
sent, this  point  may  require  further  c<msideration.  If  she  does  so 
consent,  it  should  be  stated  in  the  order. 

Miss  Tower  being  of  age,  and  being  the  first  chUd  of  the  tes> 
tator's  daughter.  Miss  Tower,  who  lived  to  attain  majority, 
must,  I  think,  be  declared  to  be  the  general  residuary  legatee 
of  the  personal  estate  for  h^  own  benefit  Tbeie 
[*468]  *are  passages  in  the  testator's  testamentary  disposidons 
which  may  be  thought  to  justify  a  doubt  whether  he 
intended  this ;  but  they  are  not  in  my  judgment  clear  or  strong 
enough  to  warrant  the  Court  in  refusing  to  give  effect  to  the 
plain  terms  in  which  -he  has  said,  by  his  will,  that  the  grand- 
child so  circumstanced  should  be  his  residuary  legatee. 

The  next  question  made  is,  as  to  a  portion  of  the  real  estate 
situate  at  Crook  and  Hownes,  the  subject  of  the  following 
clause : — [His  Honor  here  read  the  power  of  sale  and  declaration 
of  trust  of  the  purchase-money  of  the  Crook  and  Hownes  es- 
tate.(6)] — Considering  the  different  dispositions  of  the  real  and 
personal  estate,  the  clause  is  extraordinary  certainly  in  its 
nature.  The  admitted  facts,  however,  are,  that  this  portion  of 
the  real  estate  has  not  been  sold ;  that  it  is  not  required  for  the 
purpose  of  paying  any  debt  or  charge  on  the  real  estate  to  be 

(a)  This  orasure  was  mentioned  in  argument,  but  all  dbciusion  upon  it  wa>  wai^w 
by  consent  The  foHowing  cases  were  referred  to :  Larkins  v.  Larkiru,  3  B.  &>  ?• 
16 ;  Kirke  y.  Kirke,  4  Ruas.  435,  439, 440  ;  Oniont  v,  Tyrer,  1  P.  W.  343. 

(b)  See  anUf  p.  445. 
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sold ;  and  that  die  trustees  have  not  considered,  and  do  not 

consider,  that  it  ought  to  be  sold,  but  desire  that  such,  if  any, 

discretionary  power  as  in  this  respect  was  given  to  them  by 

the  testator,  should  be  exercised  by  the  Court,  if  at  all,  and  not 

by  themselves.     Notwithstanding  which,  it  is  contended  on 

behalf  of  Miss  Tower,  the  residuary  legatee,  that  by  the  true 

meaning  and  effect  of  the  clause,  the  estate  at  ttrook  and 

Hownes  belongs  to  her,  or  ought  peremptorily  to  be  sold  for  her 

benefit    To  this  I  cannot  accede ;  being  of  opinion,  under  the 

circumstances  which  I  have  mentioned,  that  this  estate  has 

remained  and  must  continue  unconverted.    The  clause  cannot, 

according  to  a  correct  reading  or  interpretation  of  it,  be  in  my 

opinion  considered  as  directing  a  sale  under  all  circumstances, 

or  as  being  tantamount  to  a  positive  gift  to  Miss  Tower.    There 

was  a  discretion  to  be,  which  has  not  been,  and  probably  never 

will,  if  it  ever  can  be,  exercised;   and  if  it  cannot 

*or  until  it  shall  be  exercised,  this  property  remains,  I    [*469] 

think,  real  estate  of  the  testator  for  all  the  purposes  of 

his  testamentary  dispositions.    This  claim,  therefore,  on  the 

part  of  Miss  Tower  fails. 

The  only  remaining  question,  I  believe,  is  as  to  the  title  to 
the  smplus  rents  of  the  i;^  estates  during  the  minority  of  Hen- 
ry John  Tower,  the  first  tenant  for  life  under  the  limitations 
created  by  the  testator. 

The  will  contains  these  two  clauses,  which  are  difficult,  if 
possible,  to  be  wholly  reconciled : —  [His  Honor  here  read  the 
two  clauses  of  the  will  which  are  contained  respectively  widiin 
inverted  conunas,(a)  and  then  referred  to  that  part  of  the  second 
codicil  which  recites  the  former  of  the  two  clauses,(&)  and  pro- 
ceeded thus : — ]  The  surplus  rents  during  Henry  John  Tow- 
er's minority  are  under  these  provisions  claimed  by  Miss  Tow- 
er, the- residuary  legatee  of  the  personalty;  and  she  insists,  first, 
that  she  is  entitled  to  them  under  the  will  if  taken  simply  and 
by  itself;  and  secondly,   that  if  that  were  otherwise  or  were 

(0)  Ante,  pp.  444,  44a.  (b)  Ante,  ^  449. 

Vol.  I.  59 
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doubtful,  her  title  to  them  under  the  will  and  second  codicil, 
taken  together,  is  clear.  This  claim  is  resisted  on  the  part  of 
Henry  John  Tower,  alleging  that  these  surplus  rents  are  gov- 
erned by  the  latter  of  the  two  clauses  of  the  will  which  I  have 
read.  It  has  not  been  contended  on  his  part,  or  on  the  part  of 
the  heiress-at4aw,  or  her  husband,  that  for  the  benefit  of  either 
of  them  th9  whole  or  any  part  of  the  several  provisions  relating 
to  these  surplus  rents  should  be  treated  as  void  for  uncertainty. 
Had  I  felt  myself  much  embarrassed  by  this  latter  point,! 
should  have  desired  it  to  be  argued. 

The  rule  in  favour  of  preferring  the  latter  to  the  former  of 
two  dispositions  in  a  will  dealing  differently  with  the  same  sub- 
ject, is,  as  we  know,  applied  only  after  the  failure  of  every  endea- 
vour to  give  such  a  reasonable  construction  U)  the  entire 
[•460]  dispositions  as  will  render  'every  part  of  them  opeia- 
tive.[3J  And  in  the  present  case  the  residuary  legatee 
contends,  that  such,  if  any,  title  to  preference  as  might  be 
claimed  for  the  second  of  the  clauses  under  consideration  over 
the  first,  in  the  absence  of  the  codicil  of  the  31st  of  October, 
1836,  is  defeated  by  the  recognition  of  the  first  wliich  that  codi- 
cil contains — a  recognition  alleged  by  her  to  be  destructiTeof 
the  second  so  far  as  varying  from  the  first. 

I  have  found  it  exceedingly  difficult  to  arrive  at  a  conclusion 
as  to  the  mode  in  which  the  application  of  the  rents  in  qoesdon 
ought  to  be  directed  ;  nor  is  my  opinion  confident  in  the  cor- 
rectness of  that  which  afler  much  consideration  appears  to  me 
the  best  But  upon  the  whole,  construing  the  second  clause  as 
directory  and  not  as  merely  permissive — construing  the  words 
*<  sale  by  this  my  will  authorized  to  be  made  of  my  real  estates,-' 
as  referring  to  the  general  power  of  sale  and  exchange,  and  not 
10  that  power  of  sale  which  is  confined  to  the  property  at  Crook 
and  Hownes — seeing  that  the  second  clause,  which  exhibits 
care  in  its  preparation,  does  not  interfere  with  the  first  clause  as 

[3]  In  a  later  case,  the  questkm  as  to  giving^  preference  to  a  latter  orer  a  pn* 
incoDBiitent  ditpoaition  in  a  will,  is  elaborately  oonaideied.  MorraU  r.  Suttf^ 
(Jan.  and  Feb.  1844,)  1  PhiH^ia,  533»  and  eee  HmL  587,  n.  (3, 4,)  546,  a.  (&) 
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to  rents  between  the  ages  of  21  and  25 — seeing  that  the  codicil 
of  31st  October,  1836,  in  this  respect  deals  only  with  rents  be- 
tween the  ages  of  21  and  25,  to  which  the  second  clause  does 
not  relate — considering  the  second  clause,  according  to  a  cor- 
rect construction  of  it,  to  be  more  probably  consistent  with  the 
testator's  general  views  and  general  intention  than  the  first — 
and  considering  also,  that  effect  may  be  given  to  the  second 
rather  than  to  the  first,  consistently  with  the  established  rules 
of  interpretation  applicable  to  testamentary  instruments,  I  decide 
that  the  surplus  rents,  during  the  minority  of  Henry  John  Tow- 
er, do  not  belong  to  Georgiana  Isabella  Tower,  nor  are  undis- 
posed of,  but  are  governed  effectually  and  wholly  by  the  second 
clause. 


•ARMYtAGE   V.  ArMTTAGE.  [•461] 

1842 :  April  23nl,  26th ;  May  7th. 

By  a  marriago  settlement  of  1791,  certain  estates  at  B.  were  charged  with  a  sum  of 
jC  10,000  for  portions  for  the  children  of  the  marriage,  in  eqaal  shares ;  and  by  the 
same  instrument  power  waa  given  to  substitute  for  those  estates  other  estates  of  equal 
TBlne  «8  a  fund  for  raising  those  portions.  By  a  deed  of  1811,  the  settlor  cove- 
santed  that  as  soon  as  estates  at  H.  were  diaincumbered,  he  wonld  charge  them, 
in  substitution  for  the  other  estates,  with  the  payment  of  £10,000  for  portions,  un- 
der the  same  limitations  as  had  been  expressed  in  the  settlement,  and  would  also 
further  charge  the  same  estates  at  H.  with  the  sum  of  i?30,000  for  the  younger 
children  of  the  marriage,  to  be  paid  to  them  in  such  shares  and  proportions  as  he 
the  settlor  should  by  deed  or  will  appoint.  By  a  deed  of  18 16,  (which  was  a  gen- 
eral conveyance  of  all  the  settlor's  estates  in  trust  for  payment  of  his  debts,)  reci- 
ting amongst  other  things  that  the  settlor  had  not  then  performed  the  covenant 
contained  in  the  deed  of  IHll,  it  was  declared  that  the  trustee  of  that  deed  should 
bold  the  estates  at  H.,  or  otherwise  convey  the  same  to  the  trustees  of  the  settle- 
inent  for  the  purpose  of  securing  the  portions  according  to  the  deed  of  1811.  And 
liy  a  deed  of  IfUS,  reciting  the  former  deeds,  the  trustees  of  the  deed  of  trust,  by 
the  direction  of  the  settlor,  conveyed  the  estates  at  H.  to  the  trustees  of  the  settlo- 
ment,  upon  trust,  after  the  death  of  the  settlor,  to  raise  j£  1 0,000  in  lieu  and  satis- 
factioo  of  the  £10,000  under  the  settlement,  in  trust  for  all  and  every  the  cbJdren 
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of  the  muriage>  under  the  same  limitations  as  were  contained  inlhetettlemcBti 
and  upon  trust  to  raise  the  farther  sum  of  JC30,000  for  all  and  every  the  childtBii 
of  the  marriage  except  the  eldest  9on  J.,  in  the  same  manner  in  all  reepecU,  ex- 
eluding  the  taid  J.,  as  by  the  indenture  of  settlement  was  declared  coocenuDg 
the  sum  of  jeiO,000  thereby  directed  to  be  nised  :~-HeM,  that  the  deed  of  1817, 
was  a  complete  execution  of  the  power  of   appointing  the  X30,000  cootaiiifidin 
the  deed  of  idll ;  and,  conseqnently,  that  the  younger  children  of  the  nnniage 
who  were  living  at  the  time  of  the  execution  of  the  deed  of  1817  were  entitled  to 
the  J630,000  in  equal  shares. 
A  fiUher  executed  a  power  of  appointment,  under  which  his  four  yonnger  ebiMnD, 
B.,  C,  D.,  and  E.,  became  entitled,  subject  to  his  life  interest,  to  £30,000  in  eqnl 
shares.    The  father  afterwards,  by  several  instruments  of  appointmentif  ifieeted 
to  appoint  the  whole  fund  to  B.,  C,  and  D.,  in  the  following  sharse ;  vix.  to  B.  13, 
0002.,  to  C.  5000Z.,  and  to  D.  12,000/.     E.,  who  was  a  son,  died  in  his  father"! 
lifetime  intestate  and  without  issue ;  whereupon  his  share  devolved  to  the  &tber. 
After  £.'s  decease  the  father,  with  a  view  to  support  the  subsequent  appoiiitoieBti, 
executed  a  deed-poll,  decUiring  that  the  original  appointment  under  which  the 
children  took  equally  was  made  by  mistake : — Held,  that  though  the  sobieiioeBt 
appointments  were  invalid,  so  far  as  related  to  the  shares  of  B.,  C,  and  D^  5^ 
as  regarded  the  share  of  E.,  the  father  was  bound  by  the  statement  in  the  deed- 
poll  ;  and  that  £.'s  share,  amounting  to  £1,500  must  be  apportionod  h0tweeiL6> 
and  D ,  in  satisfaction  |iro  tanto  of  the  losses  which,  through  the  mvalidity  of  tbf 
subsequent  appointments,  had  been  sustained  by  ^heir  respective  shares. 

By  an  indenture  of  settlement,  dated  16th  November,  1791, 
and  made  in  contemplation  of  a  marriage,  which  was  shortly 
afterwards  solemnized,  between  Sir  George  Annytage  and  Mary 
Bowles,  reciting  that  Sir  Greorge  Annytage  was  imder  his  father's 
will  tenant  for  life,  with  remainder  to  his  first  and  other  sons  in 
tail  male,  of  the  manor  and  estates  of  Briestwell  and  Brighonsc, 
with  powers  of  jointuring  and  raising  portions  and  maintenance 
for  his  daughters  and  younger  sons,  it  was  witnessed  that  Sir 
George  Armytage,  in  pursuance  of  the  power  for  raising  por- 
tions, and  having  already  an  eldest  son  by  a  former  mar- 
[*462]  riage,  granted,  limited,  and  appointed  the  said  *manors 
and  estates,  subject  to  his  own  life  interest  therein,  unto 
Sir  Abraham  Elton  and  Richard  Palmer,  their  executors,  ad- 
ministrators, and  assigns,  for  the  term  of  1000  years,  upon  the 
following  trusts :  that  is  to  say,  in  case  there  should  be  one  or 
more  children  of  the  marriage,  upon  trust  that  the  said  trustees, 
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or  the  survivor  of  them,  his  executors,  administrators,  or  as- 
signs, should,  within  three  calender  months  after  the  decease  of 
the  said  Sir  George  Armytage,  or  in  his  lifetime,  if  he  should  so 
think  fit  and  so  direct  by  any  writing  under  his  hand  and  seal, 
by  sale  or  mortgage  of  the  manors  and  premises  comprised  in 
the  said  term,  or  a  competent  part  thereof,  or  out  of  the  rents 
and  profits  thereof,  levy  and  raise  the  sum  of  £10,000  for  the 
portions  of  such  children,  to  be  equally  divided  amongst  them, 
and  if  but  one  such  child,  for  the  portion  of  such  only  child ; 
the  portions  to  be  payable  to  the  sons  at  21,  and  to  the  daugh- 
ters at  21,  or  marriage,  with  a  provision  for  survivorship,  in  the 
event  of  any  dying  imder  21.    By  the  same  indenture,  after 
reciting  that  Sir  George  Armytage  was  seised  in  fee  of  the  rec- 
tory, glebe,  tithes,  and  other  estates  at  Mirfield  and  Liversedge, 
in  the  county  of  York,  and  also  entitled  to  a  reversionary  sum 
of  £5000,  it  was  witnessed,  that  Sir  George  Armytage  demised 
the  last-mentioned  real  estates  to  the  ssune  trustees  for  a  term 
of  2000  years,  and  assigned  to  them  the  £5000,  upon  trust,  in 
case  the  said  marriage  should  take  effect,  and  the  sum  of  £10,- 
000  therein  appointed  to  be  raised  could  not  from  any  causes  be 
raised  from  the  premises  thereby  charged  with  the  payment 
thereof^  then  that  the  said  trustees  should,  by  sale  or  mortgage 
of  the  premises  comprised  in  the  term  of  2000  years,  or  by 
the  application  of  the  £5000,  levy  and  raise  such  sum  and 
stuns  of  money  as  should  from  time  to  time  be  adequate  to 
any  deficiency  in  the  said  portions,  and  therewith  make  good 
such  deficiency.    And  it  was  by  the  said  indenture  further  pro- 
vided, that  in  case  Sir  George  Armytage  should  well  and 
^effectually  chaise  any  other  messuages,  lands,  tene-    [*463j 
ments,  or  hereditaments  with  the  sum  of  £10,000,  to  be 
secured  by  the  grant  and  demise  of  a  term  of  years  in  trust  for 
xaising  the  same,  for  the  portion  and  portions  of  all  and  every 
the  children  of  the  said  then  intended  marriage,  in  like  manner 
and  with  the  same  provisions  for  survivorship  and  maintenance 
expressed  and  declared  concerning  the  said  sum  of  £10,000 
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thereinbefore  directed  to  be  raised  by  means  of  the  said  term 
of  1000  years,  then  and  in  that  case,  the  before-mentioned  grant 
and  limitation  of  the  said  manor  and  premises,  and  tbe  ssdd 
terms  of  1000  years  and  2000  years,  and  all  the  trusts  of  the  said 
terms  respectively,  should  cease  and  be  null  and  void ;  and  the 
said  sum  of  £5000  should  be  taken  and  received  by,  or  re-as- 
signed to,  the  said  George  Armytage! 

At  the  time  of  the  execution  of  this  indenture  Sir  George  Anny- 
tage  had  an  only  child  by  his  first  marriage ;  a  son,  who  after- 
wards died  in  the  lifetime  of  his  father,  an  infant,  and  without 
issue.  By  his  marriage  with  Mary  Bowles,  Sir  George  Army- 
•  tage  had  six  children,  namely,  John,  Mary,  Henry,  Edward, 
Henrietta,  and  Francis,  all  of  whom,  except  Francis,  lived  to  at- 
tain the  age  of  21  years. 

By  an  indenture,  dated  the  23rd  October,  1811,  and  made  be- 
tween Sir  George  Armytage  of  the  one  part,  and  Sir  Abraham 
Elton  of  the  other  part,  reciting  the  last-stated  indenture,  the  so- 
lemnization of  the  marriage,  the  death  of  Richard  Palmer,  and 
that  Sir  George  Armytage  had,  in  pursuance  of  the  power  of  sale 
contained  in  the  indenture  of  settlement,  and  with  the  concur- 
rence of  Sir  A.  Elton,  sold  part  of  the  hereditaments  at  Mirfield 
and  Liversedge,  comprised  in  the  term  of  2000  years :  and  recit- 
ing that  Sir  George  Armytage  was  seised  in  his  demesne  as  of  fee 
of  the  maner  or  lordship  of  Clifton  and  Hartishead,  in  the  said 
county  of  York,  and  divers  messuages,  farms,  lands,  and  here- 
ditaments then  together  of  the  yearly  value  of  £5828 
[•464]    and  upwards,  *whercof  the  messuages  and  heredita- 
ments specified  in  the  first  schedule  thereunder  were 
part,  but  that  the  whole  of  the  said  manor  and  hereditaments 
were  subject  to,  and  chargeable  with,  the  several  incumbrances 
specified  in  the  second  schedule  thereunder  \\Titten ;  and  also 
reciting  that  Sir  Abraham  Elton,  at  the  request  and  for  the  ac- 
commodation of  Sir  George  Armytage,  had  consented  and  agreed 
that  the  monies  arising  by  the  aforesaid  sales  at  Mirfield  and 
Liversedge,  after  discharging  certain  mortgage  debts  and  costs 
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therein  mentioned,  should  be  appUed  towards  the  discharge  of 
the  incumbrances  mentioned  in  the  second  schedule,  in  order 
that  the  several  hereditaments  comprised  in  the  first  schedule 
might  be  exonerated  from  the  same,  and  to  enable  Sir  George 
Armytage  to  charge  the  said  messuages  and  hereditaments  spe- 
cified in  the  said  first  schedule  with  the  payment  of  a  sum  of 
£10,000  in  lieu  of  and  by  way  of  substitution  for  the  portions  of 
like  amount,  limited,  appointed,  and  secured  by  the  indenture 
of  settlement  of  the  16th  day  of  November  1791 ;  and  moreover 
to  enable  the  said  Sir  Geoi^e  Armytage.  to  charge  the  residue 
of  the  said  messuages  and  hereditaments  in  Clifton  and  Hartis- 
head,  with  an  additional  sum  of  £30,000  for  the  portions  of  the 
younger  children :  it  was  witnessed,  that  in  pursuance  and  part 
performance  of  the  said  agreement  on  the  part  of  the  said  Sir 
Cieorge  Armytage,  and  in  consideration  of  the  agreement  for  the 
application  of  the  monies  arising  by  such  sale  of  the  said  here- 
ditaments at  Mirfield  and  Liversedge,  as  thereinbefore  and  there- 
inafter was  expressed,  and  in  consideration  of  the  natural  love 
and  affection  which  the  said  George  Armytage  had  for  his  chil- 
dren, and  other  considerations,  he  the  said  Sir  George  Armytage, 
for  himself,  his  heirs,  executors,  administrators,  and  assigns,  cove- 
nanted with  the  said  Sir  Abraham  Elton,  his  heirs,  executors, 
administrators,  or  assigns,  that  he  the  said  Sir  George  Army- 
tage, his  heirs,  &c.,  would,  in  manner  therein  mentioned, 
*as  soon  as  the  said  messuages  and  hereditaments  in    [*465] 
Clifton  and  Hartishead,  and  comprised  in  the  said  first 
schedule,  should  be  exonerated  from  all  incumbrances  in  the 
manner  therein  mentioned,  effectually  subject  and  charge  the 
same  with  the  payment  of  the  sum  of  £10,000  for  the  portions 
of  all  and  every  the  son  and  sons,  daughter  and  daughters  of 
him  the  said  Sir  George  Armytage,  by  the  said  Dame  Mary  his 
ijrife,  to  be  paid  and  payable  to  them  at  such  time  or  times,  and  with 
the  like  benefit  of  survivorship  and  provision  for  maintenance, 
as  by  the  therein  recited  indenture  of  settlement  was  expressed, 
declared,  and  provided  concerning  the  said  sum  of  £10,000 
thereby  directed  to  be  raised  for  the  benefit  of  such  children, 
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and  in  lieu  of  and  by  way  of  substitution  for  the  last-mentioned 
sum  of  £10,000 ;  and  that  he  would  in  like  manner  effectually 
charge  the  hereditaments  and  premises  comprised  in  the  said 
first  schedule  (subject  to  the  said  last-mentioned  sum  of  £10,000,) 
together  with  the  residue  of  the  said  hereditaments  in  Clifton  and 
Hartishead  (except  such  parts  thereof  as  were  then  in  mortage.) 
with  the  raising  and  payment,  under  the  trusts  of  a  term  of  years 
to  be  limited  for  that  purpose  and  to  take  effect  on  the  decease 
of  the  said  Sir  George  Armytage,  of  a  sum  of  £30,000  for  the 
additional  portions  of  the  son  and  sons,  and  daughter  and  daugh- 
ters of  the  said  Sir  George  Armytage,  by  the  said  Dame  Mary 
his  wife  (other  than  and  except  an  eldest  or  only  son,)  to  be 
raised  and  paid  unto  and  for  the  benefit  of  such  younger  chil- 
dren in  such  way  and  manner,  and  in  such  shares  and  propor- 
tions, and  with  such  maintenance  as  the  said  Sir  Geoi^e  Army- 
tage  should  by  deed  or  will  direct  or  appoint,  and  in  default  of 
such  appointment  the  same  to  be  equally  divided  between  such 
younger  children,  and  to  become  vested  in  them  at  the  usual 
age  or  time^  and  with  such  benefit  of  survivorship,  and  with 
such  maintenance  as  was  usual  in  like  cases. 

In  1813,  in  pursuance  of  indentures  of  the  12th  and 
[•466]  •13th  November  in  that  year,  to  which  indentiues  Sir 
George  Armytage  and  his  eldest  son  John  Armytage 
were  parties,  a  recovery  was  suffered  of  the  manors  and  estates 
of  Brighouse  and  Briestwell  to  the  use  of  Sir  George  Armytage 
in  fee. 

By  an  indenture  of  release,  dated  the  9th  of  March,  1816,  and 
made  between  Sir  George  Armytage  of  the  first  part,  John  Ar- 
mytage of  the  second  part,  and  Francis  Maude,  John  Lee,  and 
Thomas  Rishworth  of  the  third  part,  reciting  the  before  men- 
tioned indentures,  and  the  recovery,  and  also  reciting  that  the 
estates  at  Hartishead,  and  Clifton  stood  charged  with  certain 
annuities  and  a  mortgage,  and  that  Sir  George  Armytage  was 
also  indebted  to  divers  persons  in  various  sums,  which  were 
intended  to  be  specified  in  a  certain  account ;  and  also  reciting 
that  Sir  George  Armytage  had  not  then  performed  his  covenant 
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with  Sir  Abraham  Elton,  contained  in  the  indenture  of  the  23rd 
of  October,  1811,  by  charging  the  hereditaments  in  Clifton  and 
Hartishead  with  the  said  two  several  sums  of  £10,000  and 
£30,000  for  the  portions  of  younger  children ;  and  that  it  was 
the  wish  and  desire  of  Sir  George  Armytage  to  perform  his  said 
covenant  so  made  with  the  said  Sir  Abraham  Elton,  and  to 
secure  the  payment  of  all  his  debts  and  obligations  to  the  utmost 
of  his  power,  and  subject  thereto  to  make  such  settlement  of  his 
real  estate  as  therein  expressed  and  contained ;  and  also  reciting 
that  Sir  George  Armytage  had  by  indenture  of  assignment^ 
bearing  even  date  with  the  present  indenture,  assigned  to  the 
before-named  trustees  all  his  personal  estate  and  effects,  upon 
the  trusts  thereinafter  mentioned ;  and  also  reciting,  that  it  had 
been  agreed  between  the  said  Sir  Greorge  Armytage  and  John 
Armytage,  that  the  whole  of  the  real  estates  of  the  said  Sir 
George  Armytage,  and  the  interest  therein  of  the  said  John  Ar- 
mytage, should  be  conveyed  to  the  said  trustees,  their  heirs  and 
assigns,  upon  the  trusts  thereinafter  declared ;  it  was 
witnessed,  that  the   *said  Sir  George  Armytage  and    [*467J 
John  Armytage,  according  to  their  respective  estates 
and  interests  therein  granted,  bargained,  sold,  aliened,  released, 
limited,  directed,  appointed,  ratified,  and  confirmed  unto  the 
said  Francis  Maude,  John  Lee,  and  Thomas  Risllworth,  their 
heirs  and  assigns,  the  estates  at  Hartishead  and  Clifton,  Mirfield 
and  Liversedge,  Brighouse,  Middletown,  and  Briestwell,  with 
their  respective  appurtenances,  and  all  other  the  real  estates 
whatsoever  of  Sir  George  Armytage,  in  the  county  of  York,  to 
hold  the  same  upon  the  trusts  following ;  (that  is  to  say,)  as,  to, 
£>r  and  concerning  the  mansion-house  called  Kirklees  Hall,  and 
the  park  and  demesne  lands  occupied  therewith,  and  several 
other  specified  lands,  being  part  of  the  estates  in  Clifton  and 
Hartishead,  upon  trust  that  the  said  Francis  Maude,  John  Lee, 
and  Thomas  Rishworth,  and  the  survivors  and  survivor  of 
tliem,  and  the  heirs  and  assigns  of  such  survivor,  should  stand 
and  continue  seised  thereof,  or  otherwise  should  convey  the 
same  to  the  said  Sir  Abraham  Elton,  his  heirs  and  assigns,  in 
Vol.  L  60 
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trust  for  securing,  amongst  other  things,  the  payment  of  the 
said  £10,000,  for  the  portions  of  all  the  sons  and  daughters  of 
the  said  Sir  Geoi^e  Armytage  by  the  said  Dame  Mary  his  wife, 
pursuant  to  the  covenant  of  the  said  Sir  George  Armytage,  con- 
tained in  the  before  stated  indenture  of  ihe  ISrd  October  1811, 
in  manner  and  form,  and  under  and  subject  to  the  several 
powers,  provisoes,  declarations  and  agreements,  in  the  same 
indenture  contained  or  expressed,  or  thereby  referred  to;  and 
as  to  the  residue  of  the  estates  at  Clifton  and  Hartishead, 
upon  trust  that  the  said  trustees  should  stand  seised  of  the 
same,  or  otherwise  convey  the  same  to  the  said  Sir  Abraham 
Elton,  his  heirs  and  assigns,  in  trust,  among  other  things,  for 
securing  the  pa3rment  of  the  sum  of  £30,000  for  the  additional 
portions  of  the  younger  sons  and  daughters  of  the  said  Sir 

George  Armytage,  by  the  said  Dame  Mary  Armytage  his 
[•468]    wife,  in  further  pursuance  of  the  covenant  of  the  *fflid 

Sir  George  Armytage,  contained  in  the  indenture  of  Ae 
23rd  of  October,  1811,  in  manner  and  form,  and  under  and  sub 
ject  to  the  several  powers,  provisoes,  declarations,  and  agree- 
ments, in  the  same  indenture  contained  or  expressed,  or  theieby 
referred  to.    And  it  was  further  declared  and  agreed,  that  sub- 
ject, among  other  things,  to  the  sums  of  £10,000  and  £30,000 
for  portions*  as  aforesaid,  the  said  trustees  should  stand  seised 
of  all  the  hereditaments  thereby  granted,  upon  trust,  without 
the  consent  of  Sir  George  Armytage  and  John  Armyti^e,  or 
either  of  them,  to  sell  or  mortgage  all  or  any  part  of  the  said 
hereditaments,  and  out  of  the  monies  produced  by  such  sales  to 
provide  certain  annuities  for  Sir  Gteorge  Armytage  and  his  soiis» 
and  to  pay  the  debts  of  Sir  George  Armytage,  as  mentioned  in  a 
schedule  to  the  present  indenture ;  and  after  making  such  pay- 
ments, to  convey  the  unsold  estates  to  the  following  uses:  (^ 
is  to  say,)  the  unsold  estates  at  Brighouse,  Mirfield,  Liversedge, 
and  Middletown,  to  the  use  of  the  said  Sir  George  Armytag«r 
his  heirs  and  assigns  for  ever.    And  as  to  the  remainder  of  the 
said  trust  estates,  subject  to  the  aforesaid  sums  of  £10,000  and 
£30,000  for  portions,  to  the  use  of  Sir  Geoi^  Armytage  andto 
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assigns  for  life,  with  remainder  to  trustees  to  preserve  the  con- 
tingent remainders,  with  remainder  to  John  Armytage  for  life, 
with  divers  remainders  over,  in  strict  settlement. 

By  an  indenture  dated  the  18th  of  January,  1817,  and  made 
between  Francis  Maude,  John  Lee,  and  Thomas  Rishworth,  of 
the  first  part.  Sir  George  Armytage,  and  Dame  Mary  his  wife, 
of  the  second  part,  and  Sir  Abraham  Elton,  of  the  third  part, 
after  reciting  the  before-mentioned  indentures  and  the  recovery, 
and  that  Dame  Mary  Armytage  and  Sir  Abraham  Elton  (who 
was  her  trustee)  had  consented  to  release  the  premises  com- 
prised in  the  indenture  of  settlement  of  the  16th  November, 
1791,  from  her  jointure,  upon  the  estates  at  Hartishead  and 
Clifton  being  substituted  as  therein  mentioned,  the  said 
Francis  Maude,  *John  Lee,  and  Thomas  Rishworth,  at    [*469] 
the  request  and  by  the  direction  of  the  said  Sir  Greorge 
Armytage  and  Dame  Mary  his  wife,  testified  as  therein  men- 
tioned, (as  far  as  he  and  they  respectively  could  and  might,) 
granted,  bargained,  sold,  demised,  limited,  and  appointed,  and 
the  said  Sir  George  Armjrtage  ratified  and  confirmed  unto  the 
said  Sir  Abraham  Elton,   his  executors,  administrators,  and 
assigns,  all  that  the  manor  of  Hartishead  with  Clifton,  and  the 
mansion-house  at  Eirklees,  called  Eirklees  Hall,  in  Clifton 
aforesaid,  and  the  park  and  demesne  lands  belonging  thereto, 
and  the  several  specified  messuages  and  tenements  in  Hartis- 
head and  Clifton,  and  the  tithes  of  Hartishead  with  Clifton, 
with  their  appurtenances,  for  the  term  of  2000  years,  commen- 
cing from  the  day  of  the  death  of  the  said  Sir  Greorge  Armytage, 
upon  trust  that  he,  the  said  Sir  Abraham  Elton,  his  executors, 
administrators,  or  assigns,  should,  within  three  calendar  months 
ne:z:t  after  the  decease  of  the  said  Sir  George  Armytage,  by  all 
and  every  or  any  of  the  ways  and  means  therein  mentioned, 
levy  and  raise  the  sum  of  £10,000,  as  and  for  the  portion  of  all 
and  every  the  sons  and  daughters  of  the  said  Sir  Greorge  Army- 
tage, by  the  said  Dame  Mary  his  wife,  in  lieu  of  and  satisfac- 
CioKi  for  the  said  sum  of  £10,000,  in  and  by  the  said  indenture 
of  the  16th  of  November,  1791,  directed  to  be  raised  in  the  man- 
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ner  therein  mentioned,  and  to  be  paid  to  and  vested  in  such  sons 
and  daughters,  at  such  times  and  with  such  benefit  of  sonrim* 
ship  and  accruer,  in  such  and  the  same  manner  in  all  respects 
as  the  said  sum  of  £10,000,  or  as  near  thereto  as  might  be;  and 
should  in  like  manner  levy  and  raise  the  further  sum  of  £30,000 
for  all  and.  every  the  sons  and  daughters  of  the  said  Sir  George 
Armytage  by  the  said  Dame  Mary  his  wife,  (except  their  eldest 
son,  the  said  John  Armytage,)  and  to  be  paid  to  and  vestal  in 
such  sons  and  daughters,  (except  the  said  John  Armytage,)  with 
such  benefit  of  survivorship,  (except  as  to  the  said  John 
[•470]    Armytage,)  and  in  *such  and  the  same  manner  in  all 
respects,  (excluding  the  said  John  Armyt^e,)  asbfi}^ 
said  indenture  of  the  16th  of  November^  1791,  was  expressdfSf 
declared  of  or  concerning  the  said  sum  of  £10,000  therA) 
directed  to  be  raised  in  the  manner  therein  mentumei  The 
indenture  then  contained  a  release  of  the  estates  contained  in 
the  settlement  of  1791  from  Dame  Mary  Armytage^s  jointure, 
and  an  assignment  of  the  jointure  terms  to  the  trustees. 

By  an  indenture,  dated  the  10th  May,  1819,  reciting  the 
indentures  of  October,  1811,  and  March,  1816,  and  that  a 
marriage  was  in  contemplation  between  Henry  Annytage. 
the  second  son  of  Sir  George  Armytage,  and  Charlotte  Lc 
Gendre  Starkie,  Sir  George  Annytage,  in  consideration  of 
natural  affection  to  his  son  for  making  a  provision  for  the 
intended  marriage,  and  in  execution  of  the  powers  given  him 
by  the  recited  indentures,  appointed  £13,000,  part  of  the 
said  sum  of  £30,000,  to  Henry  Armytage  absolutely.  This 
sum,  subject  to  Sir  George  Armytage^s  life  interest  therein, 
was  accordingly  made  the  subject  of  settlement  by  indentures 
of  June,  1819,  which  were  executed  shortly  before  the  mar- 
riage.    * 

In  October,  1824,  Sir  George  Armytage  made  a  similar  ap- 
pointment of  £6000,  other  part  of  the  £30,000,  in  favour  of  bis 
daughter  Henrietta,  on  her  marriage  with  Charies  John  Brand- 
ling ;  and  that  sum  of  £6000  was  in  like  manner  made  the 
subject  of  settlement 
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In  1830  Edward  Armytage  died  intestate  and  unmarried. 

By  a  deed  poll,  dated  the  31st  of  August,  1831,  under  the 
hands  and  seals  of  Francis  Maude,  John  Lee,  and  Sir  George 
Armytage,  and  purporting  to  be  made,  but  not  executed,  by 
Sir  Abraham  Elton,  and  indorsed  on  the  indenture  of  the  18th 
January,  1817,  after  reciting  that  in  and  by  the  last-mentioned 
indenture  it  was  declared  that  Sir  Abraham  Elton,  his  executors, 
administrators,  and  assigns,  should  stand  possessed  of  the  term 
of  2000  years,  upon  trust  (amongst  other  things  to 
levy  and  raise  the  'sum  of  £30,000  for  all  and  every  [MTl] 
the  sons  and  daughters  of  the  said  Sir  George  Army- 
tage, by  Dame  Mary  his  wife  (except  John  Armytage,  their 
eldest  son,)  and  to  be  paid  to  and  vested  in  such  sons  and 
daughters,  and  with  such  benefit  of  survivorship  and  accruer, 
and  in  such  and  the  same  manner  as  in  all  respects  (excluding 
the  said  John  Armytage)  as  by  the  said  indenture  of  the  16th 
November,  1791,  vfeie  expressed  and  declared  concerning  the 
sum  of  £10,000  thereby  directed  to  be  raised  ;  and  reciting  that 
it  was  the  intention  of  the  parties  to  the  indenture  of  the  18th 
January,  1817,  that  the  said  sum  of  £30,000  should  be  paid 
and  applied  upon  the  trusts  expressed  and  declared  or  directed 
of  or  concerning  the  same,  in  and  by  the  indenture  of  the  23rd 
October,  1811,  and  that  it  was  by  mistake  that  the  indenture 
of  the  16th  of  November,  1791,  was  mentioned  or  referred  to  in 
the  declaration  of  trust  in  the  within  indenture,  instead  of  the 
indenture  of  the  23rd  October,  1811 ;  and  that  it  was  the  desire 
of  the  said  parties  thereto  for  giving  effect  to  any  appointment 
or  appointments  made  by  the  said  Sir  George  Armytage,  and 
for  all  other  purposes  that  the  within  indenture  should  be  as 
effectual  as  if  the  trust  thereby  declared  of  the  said  £30,000  had 
been  correctly  declared;  it  was  witnessed,  that  the  said  Sir 
Abraham  Elton,  his  executors,  administrators,  and  assigns, 
should  stand  possessed  of  the  said  sum  of  £30,000,  so  to  be 
raised  as  aforesaid,  upon  the  trusts  in  the  said  indenture  of  tho 
23rd  of  October,  1811,  expressed  and  declared  or  referred  to 
concerning  the '  same,  in  such  or  the  Uke  manner  as  if  it 
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had  been  so  expressed  or  declared  by  and  in  the  within  inden- 
ture. 

By  a  deed  poll  of  June,  1832,  Sir  George  Armjrtage  appointed 
£12,000,  being  the  remainder  of  the  £30,000,  to  his  daughter 
Hary,  the  wife  of  William  Ponsonby  Johnson,  who  was  then 
the  only  other  younger  child  of  Sir  George  Armytage. 

John  Armytage  died  in  May,  1836,  leaving  the  plai&- 
[M72]     tiff,  *an  infant,  his  eldest  son  and  heir-at-law,  and  the 
defendant,  Mary  Armytage,  his  executrix. 

Sir  George  Armytage  died  intestate  in  July,  1836,  whereupon 
letters  of  administration  of  his  personal  estate  were  granted  to 
Henry  Ann3rtage,  who  also  became  the  administrator  of  his 
brother  Edward. 

The  bill  was  filed  for  the  purpose  of  obtaining  the  directions 
of  the  Court  as  to  the  disposal  of  the  above-mentioned  sum  of 
£30,000 ;  and  the  principal  question  at  the  hearing  on  further 
directions  was,  whether  the  deed  of  January,  1817,  was  a  com- 
plete execution  of  the  power  reserved  by  the  deed  of  October, 
1811 ;  for,  if  it  was,  then  the  appointments  made  by  Sir  George 
Armytage,  subsequently  to  the  deed  of  January,  1817,  would 
as  to  at  least  three-fourths  of  the  fund,  be  void.  As  to  the  re- 
maining fourth,  a  further  question  was  raised,  the  purport  of 
which  will  be  seen  from  the  arguments.(a) 

Mr.  Swanston  and  Mr.  James^  for  the  plaintiff. 

Mr.  Walker  for  the  defendants  Mr.  and  Mrs*.  Johnson.— The 
object  of  the'  deed  of  1817  was  merely  to  shift  the  property  on 
which  the  portions  were  secured ;  not  to  execute  any  appoint- 
ment of  the  property.  The  deed  of  October,  1811,  contained  a 
covenant  by  Sir  George  Armytage  that,  after  the  discharge  of 
certain  incumbrances  on  the  Hartishead  and  Clifton  estates,  he 
would  substitute  those  estates  for  the  estates  which  were  the 
subject  of  his  marriage  settlement    The  object  of  the  deed  of 

(a)  See|N»ff«,^476. 
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1817  was  to  carry  that  covenant  inte  execution,  but  not  to  ex- 
ercise or  extinguish  the  power  which  had  been  reserved  to  him. 
The  intention  to  substitute  the  fund,  is  clear  from  the  recitals 
of  that  deed,  particularly  the  recital  relating  to  Lady  Army  tage's 
jointure.  There  was  no  occasion  to  execute  the  power ;  no 
marriage;  no  settlement  to  be  m9,de ;  no  family  purpose 
*to  be  answered.  There  is  not  sufficient  legal  evidence  [M73] 
of  any  intention  to  execute  it.  It  was  introduced  for 
the  benefit  of  the  family.  Why  extinguish  it  ?  Brookman  v. 
Holes  ;{a)  Reith  v.  Sef/m(mr.{b) 

Mr.  Headlam^  for  the  defendant  Henry  Armytage,  took  the 
same  line  of  argument. 

Mr.  Wigram  and  Mr.  RoundeU  Palmer^  for  the  defendants, 
Mr.  and  Mrs.  Brandling,  contended  that  the  language  of  the 
deeds  of  1816  and  1817  in  the  operative  parts,  if  not  in  the 
recitals,  showed  an  intention  to  execute  the  power.  They 
also  noticed  that  the  deed  of  1832,  by  which  the  appointment 
was  made  in  favour  of  Mr.  and  Mrs.  Johnson,  contained  no 
reference  to  the  deed  of  August,  1831 — a  circtunstance  which 
they  insisted  led  to  the  inference  that  no  such  mistake  as 
that  which  was  mentioned  in  the  deed  of  August,  1831,  ever 
existed. 

Mr.  Simpkmson^  for  the  defendant  Mary  Armytage. 

Mr.  Walker,  in  reply. 

The  Vice-Chancellor. — Thinking  it,  as  I  do,  highly 
probable,  that  Sir  George  Armytage  never  intended  to  give  up 
the  power  of  distribution  which  he  originally  had  in  respect  of 
the  £30,000  (which  was  an  addition  to  his  younger  children's 
portion,  proceeding  entirely  fix>m  his  own  bounty,)  I  have 

(a)9Vflg.&B.45.  (i)4RiM.9S3. 
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looked  through  the  deed  of  1817  with  some  anxiety  to  find,  if 
I  could,  some  demonstration  of  intention  that  that  power  should 
continue,  or  the  means  of  interpreting  the  instrument  consist- 
ently with  the  continuance  of  the  power. 

It  appears  that,  in  the  year  1811,  Sir  Geoi^  Armytage  bad 
covenanted,  voluntarily  as  it  seems,  to  charge  certain 
[M74]  'estates  "  with  the  raising  and  payment,  under  the  trusts 
of  a  term  of  years  to  be  limited  for  that  purpose,  and  to 
take  effect  on  the  decease  of  Sir  George  Armytage,  of  a  sum  of 
£30,000,  for  the  additional  portions  of  the  son  and  sons, 
daughter  and  daughters  of  Sir  Geoi^e  Armytage,  by  Dame 
Mary  his  wife,  (other  than  and  except  an  eldest  or  only  son,  to 
be  raised  and  paid  unto  and  for  the  benefit  of  such  younger 
children,  in  such  way  and  manner,  and  in  such  shares  and 
proportions,  and  with  such  maintenance  as  Sir  George  Army- 
tage should  by  deed  or  will  appoint ;  and  in  default  of  such 
appointment,  the  same  to  be  equally  divided  between  such 
younger  children,  and  then  to  become  vested  in  them  at  the 
usual  age  or  time,  and  with  such  benefit  of  survivorship,  and 
with  such  maintenance  as  is  usual  in  like  cases ;"  the  deed 
containing  no  reference  to  the  trusts  of  the  sum  of  £10,000, 
which  by  his  marriage  settlement  had  been  provided  for  all 
these  younger  children,  and  with  them  a  son  excluded  by  this 
settlement,  who  at  the  time  of  this  settlement  had  become  an 
eldest  son,  which  he  was  not  originally. 

It  appears  that  in  the  year  1816,  Sir  George  Armytage,  with 
the  view  of  providing  for  the  performance  of  this  covenant, 
vested  certain  estates  in  trustees,  upon  trust  to  raise  the  sum  of 
£30,000  for  the  purposes  for  which  it  was  directed  to  be  raised 
by  this  deed. 

The  difficulty,  however,  arises  upon  the  deed  of  1816.  In 
the  very  following  year,  1817,  a  new  arrangement  being  to  be 
made,  the  £30,000  being  to  be  provided  for  in  another  way,  the 
raising  of  the  sum  of  £30,000  is  provided  for,  not  in  the  lan- 
guage which  only  in  the  previous  year  had  been  used,  but  in 
language  strongly  and  pointedly  departing  from  it,  namely,  ac- 
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cording  to  this  tenor;  after  providing  for  raising  a  sum  of  money 
for  another  purpose,  it  proceeds  thus :  <<  And  upon  farther  trust, 
that  he,  Sir  Abraham  Elton,  his  executors,  administrators,  and 
assigns,  shall,  within  three  calendar  months  after  the 
decease  •of  Sir  Geoi^e  Annytage,  in  manner  therein    [MTS] 
mentioned,  levy  and  raise  the  sum  of  £10,000,  as  and 
for  the  portion  of  all  and  every  the  sons  and  daughters  of  Sir 
George  Armytage,  by  Dame  Mary  his  wife,  in  lieu  and  in  sat- 
isfaction of  the  sum  of  £10,000,  in  and  by  the  indenture  of  the 
16th  day  of  November,  1791,  directed  to  be  raised  in  the  manner 
therein  mentioned,  and  to  be  paid  to  and  vested  in  such  sons 
and  daughters,  at  such  times  and  with  such  benefit  of  survivor- 
ship and  accruer,  and  in  such  and  the  like  manner  in  all  respects 
as  the  said  sum  of  £10,000,  or  as  near  thereto  as  may  be." 
Then  it  goes  on  thus, — "  And  shall  also  in  like  manner  levy 
and  raise  the  further  sum  of  £30,000  for  all  and  every  the  sons 
and  daughters  of  the  said  Sir  George  Armytage,  by  the  said  Dame 
Mary  his  wife,  except  their  eldest  son,  the  said  John  Army- 
tage," (the  father  of  the  plaintiff,)  ^^  and  to  be  vested  in  such  sons 
and  daughters,  except  the  said  John  Armytage,  with  such 
benefit  of  survivorship,  and  in  such  and  the  same  manner  in  all 
respects,  excluding  the  said  John  Armytage" — ^now  you  would 
expect  to  find  the  deed  of  1811  referred  to  with  respect  to  this 
sum  of  £30,000,  as  the  deed  of  1791  had  been  referred  to  with 
respect  to  the  £10,000,  but  no  ;  the  language  is  totally  changed, 
— it  stands  thus — "  as  by  the  indenture  of  the  16th  of  November, 
1791,  was  expressed  and  declared  of  and  concerning  the  sum 
of  £10,000  thereby  directed  to  be  raised  in  manner  therein 
mentioned." 

It  seems  difficult  to  think  that  this  could  have  been  by  mere 
xzdstake ;  there  is  no  evidence  of  any  mistake.    Certainly  there 
is  no  intention  apparent  from  the  language  of  the  deed  to  exe- 
cute the  power.    The  only  intention  that  I  can  find  expressed 
in  recital  or  narrative,  is  an  intention  to  charge  the  £30,000. 
However,  I  find  in  words  too  plain  to  be  mistaken,  if  they  are  to 
stand,  as  they  must  stand,  as  part  of  the  deed,  that  the  £30,000 
Vol.  L  61 
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are  to  be  paid  to  the  persons  who  are  entitled  to  the 
[♦476J    £10,000,  and  in  the  same  •manner  as  the  £10,000. 

Now  that  is  a  mode  of  directing  the  payment  ot  the 
£30,000  consistent  with  the  covenant  in  all  respects,  hut  not 
consistent  with  the  continuance  of  the  power.  Therefore,  al- 
though I  should  have  been  at  least  as  well  satisfied,  if  I  could 
have  found  in  this  deed  anything  which  in  my  judgment  could 
warmnt  me  in  holding  that  the  power  continued,  and  although 
I  cannot  help  suspecting  that  this  matter  was  not  brought  to  the 
mind  of  the  party,  I  am  afraid  that  the  language  is  too  strong  to 
be  overcome ;  and  I  must  therefore  (though  not  very  willingly) 
hold  that  the  power  is  in  effect  exercised,  and  in  effect  exhausted 
by  this  instrument. 

After  the  foregoing  judgment  had  been  delivered,  Mr.  Wdhf 
suggested,  that,  as  the  effect  of  it  would  be  to  distribute  the 
£30,000  equally  between  the  four  chUdren  of  Sir  George  Amy- 
tage,  who  were  living  in  1817,  and  as  by  the  death  of  Edward 
Armytage  in  his  father's  lifetime  his  share  became  the  property 
of  his  father,  the  Court  would,  to  the  extent  of  that  share,  give 
effect  to  the  appointments  to  Henry  Arm3rtage  and  Mrs.  Brand- 
ling ;  the  deed  of  August,  1831,  operating  by  estoppel  to  pre- 
vent the  father  from  alleging  that  such  was  not  die  operatiott 
of  those  appointments. 

Mr.  Headlam  suggested,  that,  upon  the  point  now  made,  there 
was  a  distinction  between  the  equities  of  Colonel  Armytage  and 
Mrs.  Johnson ;  the  appointment  to  the  former  having  been  torn 
anterior  to,  and  in  contemplation  of,  his  marriage,  while  the  ap- 
pointment to  Mrs.  Johnson  was  made  subsequently  to  her  fosi- 
riage,  and  after  the  mistake  had  been  found  out 

The  Vice-Chancellor  said,  that  the  intention  expressed 

by  the  deed  of  August,  1831,  as  to  the  £30,000,  t#^ 

[•477]    be  'argued  to  be  one  and  entire,  and  it  might  be  difficult 
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to  give  effect  to  a  part  only  of  the  intention  so  expressed.    His 
Honor,  however,  reserved  his  decision  on  the  point. 


May  7th, — On  a  subsequent  day,  the  Vice-Chancellor  said, 
that  having  reconsidered  the  subject,  he  was  of  opinion  that  the 
appointments  made  by  Sir  George  Armytage  were  good,  to  the 
extent  of  Edward  Armytage's  share. 

Dkci«a]ib  that  the  sharea  and  interests  of  the  younger  children  of  the  late  Sir  George 
Annytage,  and  Maiy  his  wife. in  the  pleadings  respectively  mentioned,  of  and  in  the 
said  portion  or  sum  of  jC30,000  mentinnod  in  the  pleadings  and  in  the  several  indent- 
ures and  deeds  of  the  23d  October,  1811,  the  9th  March,  1816,  the  I8th  January, 
1817,  the  10th  May,  1819,  the  30th  October,  1824,  the  3l8t  August,  1831,  and  the 
lAih  June,  1832,  respectively  in  the  said  pleadings  mentioned,  were  appointed  and 
determined  by  the  declaration  or  limitation  in  that  behalf  contained  in  the  said  indent- 
ure of  the  18th  January,  1817 :  and  that,  under  the  circumstances,  the  said  late  Edward 
Arm3rtage,  and  the  defendant  Henry  Arm3rtage,  Henrietta  Brandling,  and  Mary 
Johnson,  respectively  became  entitled  to  vested  interests  in  the  said  sum  of  jC30,000 
in  equal  fourth  parts  or  shares.  And  that  the  several  appointments,  in  the  said  plead- 
ings mentioned,  by  the  late  Sir  Greorge  Armytage,  of  the  several  sums  of  £13,000, 
i;5,000,  and  JC12,000,  making  in  all  i:30,000,  by  the  said  deeds  of  the  lOth  May, 
1819,  the  30th  October,  1824,  and  the  18th  June,  1832,  were  of  no  effect,  as  ap- 
pointments of,  or  as  disposing  of  the  said  sum  of  £30,000,  or  any  part  thereof,  save 
«s  next  hereinafter  mentioned ;  and  it  appearing  by  the  said  Master's  report  that  the 
aaid  late  Edward  Armytage  died  mtestate,  and  without  having  been  married,  and  that 
his  father  the  late  Sir  George  Armytage  survived  him,  and  he  being  therefore  entitled 
to  the  personal  estate  of  the  said  Edward  Armytage ;  and  it  also  appearing,  and  hav- 
ing been  acknowledged  by  the  late  Sir  Geoige  Annytage  by  the  hereinbefore  men- 
tioned deed  poll  of  the  31st  August,  1831,  that  the  indenture  or  deed  of  the  18th  day 
of  January,  1817,  was  executed  by  him  under  such  circumstances  of  mistake  as  in 
the  said  last-mentioned  deed-poll  are  mentioned,  and  it  being  admitted  by  the  said 
defendant  Henry  Arm3rtage,  the  administrator  of  the  said  Edward  Armytage,  that 
the  debts  of  the  said  E2dward  Armytage  have  been  paid,  declare  that  the  one-fourth  part 
or  share,  or  sum  of  £7500,  to  which  the  said  Edward  Armytage  became  entitled  in 
the  said  portion  or  sum  of  £30,000,  became  under  the  appointments  executed  by  the 
lata  Sir  George  Armytage  in  favour  of  the  said  defendants  Henry  Armytage  and 
Mary  Johnson,  by  the  deeds  of  the  10th  of  May,  1819,  and  the  18th  June, 
*1832,  and  was  divisible  between  the  said  Henry  Armytage  and  Mary  John-  [*478] 
0on,  together  with  their  original  fourth  parts  or  shares  in  the  said  sum  of 
^30,000,  and  that  the  same  ought  to  be  divided  in  the  proportions  followmg ;  (that 
m  iA  a^y,)  the  said  Henry  Annytage  was,  and  the  trustees  of  the  articles  executed  on 
his  mazriage  are  now  entitled  to  £11,700,  as  the  share  and  interest  of  the  said  Henry 
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Annytage  of  and  in  the  said  aom  of  £30,000,  and  the  ^d  Bfaiy  JohiMa  wm  and 
h  entitled  to  J^lO^OO  aa  her  share  and  mteraet  of  and  in  the  nid  nm  aC  jB30jOOO. 


HOSKING  V.   NiCHOLLS. 

1849:  April  25th. 

Teatatorheqaeathedtheanmof  JMOOO  capital  stock  In  the  £3  per  eent.  Coaioii, « 
hi  whatever  of  the  goyemment  funds  the  same  shoold  be  found  invested  :—fl<Ui 
that  this  was  a  specific  legacy ;  and  that  the  executor  having  paid  one  Andead 
on  the  stock,  which  became  dne  within  a  year  alter  the  testator's  deatb  to  the  n- 
sidoary  legatee,  most  refund  to  the  specific  legatee. 

Extra  costs  occasioned  by  an  infant  being  made  a  defendant,  who  ought  to  hsTe  ben 
made  a  plaintiff,  not  allowed. 

Thomas  Hosking,  by  his  will,  gave  and  devised  unto 
John  Button,  Joseph  Nicholls,  Philip  Marack,  and  William 
E.  Nicholls,  their  executors,  administrators,  and  assigns  the 
sum  of  £4000  capital  stock  in  the  £3  per  cent  Consoli- 
dated Bank  Annuities,  or  in  whatever  of  the  govemment 
funds  the  same  should  be  found  invested,  upon  trust  that  they, 
the  before-named  persons,  their  executors,  administrators,  and 
assigns,  should  assign  and  transfer  the  said  capital  stock  of 
£4000  unto  and  amongst  such  of  the  sons  of  his,  the  testator's, 
cousins,  Thomas  Hosking  and  John  Hosking,  as  should  be  Uv- 
ing  at  the  time  of  his  decease,  in  equal  shares  and  propoitJons, 
share  and  share  alike.  And  the  testator  appointed  the  sud 
John  Button,  Joseph  Nicholls,  Philip  Marack,  and  William  E. 
Nicholls,  executors  in  trust  of  that  his  will. 

At  the  time  of  the  testator's  death  there  wds  standing  in  his 
name  in  the  £3  per  cent.  Consols,  a  sum  of  £4100  stock ;  bat 
the  testator  having  made  no  disposition  of  any  of  the  stock 
beyond  £4000,  the  defendant,  William  E.  Nicholls,  who  was 
the  only  acting  executor,  transferred  the  surplus  of  £100  stock 
to  the  testator's  residuary  legatees.  He  also  paid  to  the  same 
legatees    the   first  half-year's   dividend  which  accrued  doe 
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after  the  testator's  death  on  the  *£4000  stock,  up-  [MTO] 
on  the  supposition  that  the  bequest  of  that  stock  was 
general.  He  paid  to  two  of  the  children  of  John  Hosking  who 
were  of  age,  their  shares  of  £4000  stock.  Of  the  remaining 
stock  he  sold  out  £1400  in  March  and  September,  1840,  with  a 
view,  as  he  alleged,  of  investing  it  so  as  to  obtain  a  higher  rate 
of  interest 

The  bill  was  filed  by  the  infant  children  of  Thomas  Hosking 
against  William  E.  NichpUs  and  the  infant  child  of  John  Hos- 
king, praying  to  have  the  remaining  shares  of  the  £4000  stock 
secured  for  the  benefit  of  the  infant  legatees,  and  seeking  to 
charge  the  defendant  Nicholls  with  £6  per  cent,  interest  on  the 
balances  from  time  to  time  remaining  in  his  hands  in  respect  of 
the  capital  stock  sold  out. 

The  principal  question  raised  at  the  hearing  was,  whether  the 
bequest  of  the  £4000  stock  was  general  or  specific.  In  the  lat- 
ter case,  the  legatees  of  the  stock  would  be  entitled  to  the  divi* 
dends  firom  the  testator's  death 

Mr.  Simpkinsan  and  Mr.  Hurd  for  the  plaintiffs,  in  reference 
to  the  words,  "  or  in  whatever  of  the  government  funds,"  &c., 
cited  Fontaine  y,  T)/ler,{a)  and  Ashtonv.  Ashton,{b)  and  ob- 
served that  Parrott  v.  Worsfold{c)  was  overruled  by  Bethune 
V.  Kennedy, {d)  [  The  Vice-Chancellor. — ^The  argument  may  be 
that  this  is  no  more  than  a  demonstrative  legacy.]  We  submit 
that  the  testator  meant  the  identical  stock  which  he  had  in  his 
name. — [The  Vice-Chancellor. — If  this  had  been  intended  as  a 
general  legacy,  the  direction  might  probably  have  been  to  the 
trustees  to  purchase  ;  here  it  is  to  ensign  and  transfer.] 

Mr.  Cooper  and  Mr.  Sheffield  for  the  defendant  Nicholls. — If 
the  testator  had  had  no  government  funds  and  no  other  stock,  the 
legacy  would  have  been  purchasable  out  of  the  general  personal 

(a)  9  Price,  94.  (c)  IJ.  &  W.  594 

{h}  Ga.  t  Talk  153.  (i)  1  Myl.  &  Cr.  114 
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[*480]    estate.    The  testator  merely  'bequeathed  the  fund  to 
purchase  the  consols.    Parrott  v.   WarsfM  was  not 
cited  in  Bethivte  v.  Kennedy. 

Mr.  Rdt  fd.  the  infant  defendant. 

The  Vice-Chancellor. — ^If  the  testator  had  meant  to  gw 
a  general  legacy  he  would  probably  have  said  no  more  than 
that  he  gave  £4000  Consols :  but  he  does  more  than  that ;  he 
bequeaths  £4000  stock  in  the  £3  per  cent.  Consols,  "  or  in  what- 
ever of  the  government  funds  the  same  shall  be  found  invested.^ 
The  question  is,  whether  this  legacy  is  merely  demonstrative  or 
specific.    It  has  always  been  held  that  a  legacy  of  stock  out  of 
stock  is  specific,  being  the  gift  of  part  of  a  specific  fund.    Here 
the  testator  intimates  an  intention  that  the  stock  shall  be  taken, 
not  out  of  his  general  personal  estate,  but  out  of  whatever  gov- 
ernment fund  he  may  possess ;  therefore,  only  government  funds 
are  to  be  resorted  to.    It  is  not  a  bequest  of  money  out  of  stock, 
but  stock  out  of  stock.(a)    It  is  a  specific  bequest,  and  the  execu- 
tor must  pay  the  dividends  from  the  death  of  the  testator-ll] 
With  respect  to  the  balances  in  his  hands,  as  he  does  not  appear 
to  have  acted  with  any  bad  intention,  let  him  be  charged  with 
interest  at  £4  per  cent. 

Upon  an  application  being  made  for  the  costs  of  the  infant 
defendant,  the  Vice-Chancellor  said  that  he  would  not  compel 
the  executor  to  pay  two  sets  of  costs.  He  must  pay  the  plain- 
tifis  their  costs ;  but  those  of  the  infant  defendant,  beyond  what 
he  would  have  incurred  if  he  ha^  been  made  plaintiff,  must  be 
paid  out  of  the  fund,  as  there  was  no  reason  for  his  not  having 
been  made  a  plaintiff. 

(a)  Ab  to  thn  dklinction,  see  Kirhy  t.  Potter,  4  Vee.  478.  See  abo  aa 
of  specific  legacies  oat  of  stock,  Morley  t.  Bird,  3  Ves.  638 ;  DrinkiDuter  ▼ 
S  Ves.  sen.  623 ;  Sleeeh  r.  ThornngUm,  Id.  560. 

[l]BlewitY.RoberU,CT.6tVtLU7^    S.  C.  10.  Sim.  491. 
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•Therry  V.  Henderson.  [*^1] 

1849 :  April  26th. 

Whero  pending  an  administration  auit,  a  suit  is  institntod  by  legatees  praying  no 
further  relief  than  might  be  had  in  the  administration  suit,  the  parties  to  the  ad- 
ministration suit  ought  to  apply  to  have  the  proceedings  in  the  legatees'  suit  stay- 
ed ;  otherwise  the  costs  of  the  latter  suit  may  be  dealt  with  as  costs  in  the  former. 

James  Cotter,  by  his  will,  directed  his  executors  to  reserve 
out  of  his  personal  estate  a  sum  of  £1000,  £3  per  cent.  Consols, 
and  to  pay  the  dividends  thereof  to  his  old  and  faithful  servant, 
Bridget  Cosgrave,  for  her  life,  and  after  her  decease  to  her  son 
John,  who  was  likewise  the  testator's  servant,  for  his  life  ;  and 
after  the  death  of  the  survivor  of  them,  the  testator  directed  that 
the  said  sum  of  £1000  Consols  should  sink  into  the  residue  of 
his  personal  estate.  The  testator  also  by  his  will,  and  by  a 
codicil,  directed  his  executors  to  reserve  out  of  his  personal  es- 
tate £4500,  £3  per  cent.  Consols,  and  to  pay  and  apply  the 
whole  or  such  part  of  the  dividends  thereof  as  they  in  their 
discretion  should  think  proper,  in  or  towards  the  maintenance 
and  education  of  James,  the  natural  son  of  Mary  Cosgrave, 
until  be  should  attain  the  age  of  21  years,  ond  should  lay  out 
and  invest  the  surplus,  if  any,  of  such  dividends  in  the  govern- 
ment funds,  as  an  accumulating  fund,  for  the  benefit  of  the  said 
James,  or  such  persons  as  might  become  entitled  thereto ;  and 
so  soon  as  the  said  James  Cosgrave  should  attain  21,  the  stock, 
^th  all  accumulations,  was  to  be  transferred  to  him ;  but  in 
case  he  should  die  under  21,  it  was  to  sink  into  the  residue. 
Power  was  given  to  the  trustees  to  advance  a  sum  not  exceed- 
ing £200  out  of  James  Cosgrave's  legacy,  for  putting  him  out 
as  an  apprentice.  All  the  legacies  were,  by  the  direction  of  the 
testator,  to  be  paid  within  six  months  after  his  decease. 

The  testator  died  in  August,  1839,  and  in  the  following  month 
his  will  was  proved  by  his  executors.  In  November,  1840,  a 
bill  was  filed  by  the  residuary  legatees  against  the  executors  for 
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the  general  administraticm  of  the  testator's  estate.  That  suit, 
"  Therry  v.  Henderson,"  came  on  for  hearing  before  the  Vice- 
Chancellor  of  England  on  the  23rd  July,  1841,  when 
[*482]  a  decree  was  pronounced  directing  *the  usual  accounts. 
Under  an  order  in  that  suit,  dated  on  the  8th  of  the 
same  month  of  July,  certain  sums  had  been  paid  into  Court  by 
the  executors,  which  when  laid  out  produced  the  sum  of  £7253 
Consols. 

Delay  having  been  occasioned  by  these  proceedings  in  pay- 
ment of  the  legacies  to  the  Cosgraves,  a  bill  was  filed  on  the 
26th  July,  1841,  (three  days  after  the  decree  in  "  Therry  v. 
Henderson")  by  Bridget  Cosgrave,  John  Cosgrave,  and  James 
Cosgrave,  who  was  an  infant,  by  Bridget  Cosgrave,  his  next 
friend,  against  the  executors  and  residuary  legatees,  praying  an 
account 'and  payment  of  what  was  due  for  interest  and  divi- 
dends on  the  legacies  of  £1000  and  £4500  Consols ;  that  such 
legacies  might  be  duly  secured ;  that  out  of  the  dividends  of 
James  Cosgrave's  legacy  a  proper  allowance  might  be  made  for 
his  maintenance ;  that  the  residue  of  such  dividends  might  be 
accumulated  for  his  benefit ;  and  that  a  proper  person  might  be 
appointed  guardian  of  his  person  and  estate. 

The  answer  of  the  residuary  legatees  to  the  last-mentioned 
bill  contained  a  statement,  which  was  corroborated  by  the 
answers  of  the  executors,  to  the  following  effect :  viz.  that  the 
defendants  believed  that  in  and  previously  to  the  month  of 
April,  1841,  the  plaintiffs,  the  Cosgraves,  had  full  and  distinct 
notice  of  the  suit  of  "  Therry  v,  Henderson,"  and  that  the  object 
thereof  was  to  obtain  a  complete  administration  of  the  testator's 
estate;  and,  moreover,  that  the  plaintiffs  were  at  that  time 
informed  by  the  solicitors  acting  for  the  testator's  executors  and 
residuary  legatees,  that  such  solicitors  would  afford  every  in- 
formation that  might  be  required  by  the  plaintiffs,  or  their 
solicitor,  in  relation  to  the  suit  of  "  Therry  v.  Henderson,'*  or 
the  proceedings  thereunder.    The  defendants  therefore   sub- 
mitted for  these  reasons,  and  inasmuch  as  the  plaintiffs'  bill  Tvas 
filed  subsequently  to  the  decree  being  pronounced  in  the  cause 
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of  <^  Therry  v.  Henderson,"  and  no  further  or  additional 

relief  was  sought  by  the  plaintiffs'  bill  than  might  *have    [*483] 

been  obtained  by  the  plaintiffs  in  the  suit  instituted  by 

them,  that  the  costs  of  that  suit  ought  to  be  paid  personally  by 

the  plaintiffs,  or  should  be  deducted  firom  the  interest  of  the 

funds  to  which  the  plaintiffs  were  exclusively  entitled. 

The  two  causes  now  came  on  for  hearing ;  the  former  on  fur- 
ther  directions,  and  the  latter  generally. 

Mr.  Cooper  and  Mr.  Pitman^  for  the  residuary  legatees, 
submitted  that  the  latter  suit  was  uimecessary,  and  that 
the  plaintiffs  in  that  suit  should  pay  the  costs  of  it  personally. 

Mr.  RomUly,  for  the  executors,  observed,  that  his  clients  had 
given  due  notice  of  the  administration  suit  to  the  plaintiffs  in 
the  second  suit,  and  that  the  second  suit  was  uimecessary,  inas- 
much as  a  guardian  and  maintenance  could  have  been  obtaiued 
on  petition. 

Mr.  WMer  and  Mr.  Montagtie,  for  the  plaintiffis  in  the 
second  suit. — The  plaintiffs,  the  Cosgraves,  are  persons  in  hmn- 
ble  life,  and  have  been  kept  out  of  the  receipt  of  the  dividends 
for  two  years.  As  to  James  Cosgrave,  the  testator  directed, 
that,  after  a  proper  sum  had  been  applied  for  his  maintenance, 
the  rest  of  the  dividends  should  accumulate.  James  Cosgrave 
is  entitled  to  have  that  money  laid  out  for  his  benefit.  He 
could  not  have  that  relief  nor  maintenance  in  "  Therry  v,  Hen- 
derson." All  the  Cosgraves  are  entitled  to  have  the  funds  se- 
cured in  a  suit  to  which  they  are  parties.  They  were  no  parties 
to  the  first  suit  The  notice  given  to  them  was  not  notice  of  a 
decree,  but  only  of  the  existence  of  a  suit. 

The  Vice-Chancellor. — ^To  some  extent,  more  or  less,  each 
party  has  been  in  the  wrong.  As  soon  as  the  bill  in  "Cos- 
grave  V,  Henderson"  was  filed,  the  executors  or  the  *resi-    [*484] 
duary  legatees  ought  to  have  applied  to  stay  the  pro- 

Vol.  I.  62 
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ceedings  in  that  suit ;  they  ought  not  to  have  let  it  come  to  a  hear- 
ing :  on  the  other  hand,  die  Cosgraves  ought  not  to  have  pro- 
ceeded after  they  had  notice  of  the  foimersuit  Let  the  cost  of 
the  suit  of  <<  Cosgrave  v.  Henderson,"  up  to  the  time  of  putting 
in  the  last  answer  in  that  suit,  be  paid  as  costs  in  "  Theiry  v. 
Henderson."  But  let  the  costs  in  "  Cosgrave  v.  Henderson," 
after  the  last  answer  was  put  in,  be  paid  out  of  the  capital  of 
the  Cosgraves'  legacies,  in  proportion  to  their  respective  amounts. 
Let  an  inquiry  be  directed  as  to  maintenance. 


Gumming  v.  Slater. 

1843.-Jiily  llth. 

When  two  soiti  involve  the  same  subject-matter  and  the  mah  partiee,  and  a  deeses 
if  made  in  one  of  them,  the  Court  will  in  some  instaneea  direct  the  hearing  of  the 
other  suit  to  stand  over,  natil  that  in  which  the  decree  is  made  is  heard  on  fartk« 
directions. 

By  a  deed  of  1804,  certain  estates  were  vested  in  trustees 
upon  trust  to  sell  and  hold  the  proceeds,  as  to  one-third,  for  the 
benefit  of  Mrs.  Spencer  and  his  children,  as  to  one-third  for  the 
benefit  of  Mrs.  Fraser  and  her  children,  and  as  to  the  other  one- 
third,  for  Mrs.  Bell  and  her  children ;  with  certain  cross  trusts, 
and  with  powers  for  Mrs.  Fraser  and  Mrs.  Bell,  in  the  case  of 
their  djring  without  children,  to  appoint  parts  of  their  shares  to 
their  husbands.  These  events  happened,  and  the  shares  were 
appointed  accordingly.  This  suit  was  instituted  by  the  per- 
sonal representatives  of  Fraser,  the  husband,  for  an  account  of 
the  trust  funds,  and  those  funds  were  paid  into  Court  in  this 
suit.  After  the  institution  of  this  suit,  a  suit  of  "  Westwood  v. 
Slater,"  was  instituted;  Westwood  claiming  under  Bell,  the 
husband.*  All  the  parties  under  the  trust  were  parties  to  both 
suits,  «  Westwood  t;.  Slater"  was  first  brought  to  hearing,  and 
a  decree  for  accounts  and  inquiries  made. 

On  this  cause  coming  on, — 
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[*486]        *Mr.  Swanst&n  and  Mr.  Chandless  pressed  to  have  a 
decree  in  this  suit,  suggesting,  that,  in  the  suit  of  '<  West- 
wood  V.  Slater,"  enquiries  were  taken  with  a  view  to  relieve  the 
accounting  parties,  and  that  it  was  not,  Uke  this,  a  hostile  suit 

The  Vice-Chancellor,  after  enquiring  whether  there  was 
any  case  raised  in  the  pleadings  of  this  cause  which  could  not 
be  reached  by  the  enquiries  in  "  Westwood  v.  Slater,"  refused 
to  make  any  decree,  the  plaintiff  in  this  suit  being  by  the  decree 
an  acting  party  in  *•  Westwood  t;.  Slater :"  and  His  Honor  direct- 
ed this  cause  to  stand  over  and  come  on  with  the  cause  of  "  West- 
wood  v.  Slater,"  upon  the  hearing  of  that  cause  on  further  di- 
rections.[l] 


Godfrey  v.  Maw. 

1842:  Nov.  11th. 

Althoogfa  diflbrent  muti  may  involvd  the  nme  nibjaet-mAtter  and  the  eame  pertiee, 
the  Court  will  not  decline  to  make  a  eeparate  decree  in  each  miiti  nnlen  the  frame 
of  the  two  enitB  and  the  relative  position  of  the  partiea  to  each  be  the  aame. 

Godfrey  and  Wharton  were  trustees  of  the  marriage  settle- 
ment of  Mr.  and  Mrs  Maw,  which  instrument  contained  a  cove- 
nant  for  the  settlement  of  any  after-acquired  property.    By  the 
death  Of  Mrs.  Maw's  brother,  Cornelius  Peacock,  she  succeeded 
as  his  administratrix  and  next  of  kin  to  certain  personal  property, 
and  as  his  heir-a^law  to  certain  real  property,  both  which  clas- 
ses of  property  (subject  to  the  debts  of  Cornelius  Peacock)  were 
^rithin  the  covenant  contained  in  the  settlement    A  suit  of 
<<  Axe  V.  Maw"  was  instituted  by  a  creditor  of  Cornelius  Peacock, 
and  in  that  suit  the  usual  decree  was  made  for  an  account  of 
the  personal  estate  and  of  the  real  estate  of  Cornelius  Peacock. 

[1]  See  the  next 
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AAer  the  institution  of  <<  Axe  v.  Maw,"  this  suit  wbs  institated 
by  Godfrey  and  Wharton,  the  tostees  of  the  settlement,  against 
Mr.  and  Mrs.  Maw,  praising  accounts  of  the  personal  and  leal 
estate  of  Cornelius  Peacock,  and  a  settlement  pursuant  to  die 
covenants. 

[*486]       H)n  the  cause  coming  on, 

Mr.  Cboper,  for  the  plaintifl^  asked  for  the  accounts  of  the  leal 
and  persoiial  estate. 

Mr.  Wigrami  ^'  ^^  defendant,  contended  that  as  Godfrey 
and  Wharton  and  Mr.  and  Mrs.  Maw  were  all  parties  to  the  suit 
of  ^  Axe  V.  Maw,''  and  all  the  enquiries  asked  in  this  suit  were 
included  in  the  decree  made  in  '<  Axe  v.  Maw,"  the  same  oomse 
was  to  be  adopted  in  this  case  as  was  taken  in  Westwood"^' 
Slater.(a) 

The  Yice-Chancellor  said,  that  in  the  case  of  Westvood 
V.  SUUeTy  the  frame  of  the  two  suits  and  the  relative  poation  of 
the  two  parties  in  each  was  the  same.  But  in  the  present  case 
the  frame  of  the  second  suit  and  the  position  of  the  plaintifis 
was  different  from  the  frame  of  the  suit  in  "  Axe  v.  Maw,"  and 
the  position  of  the  plaintiff  in  that  suit,  and  that  a  second  de- 
cree ought  to  be  made. 

• 
« 

Hia  deeree  in  tliig  mnt  was  aoeordbigly  made,  ditaeting  theimudaooDSDtBaC^ 
IMMoalaadiMlMtateofConieliiM  Praeock,with  libeity  for  the  Martflr  to  adopt  it 
thif  ndt  the  praoeediBgi  alrMdy  had  uk  Aze  o.  Maw  ;  and  diraetokg  that,  19m  An 
coiiaentiiig,bothdeciMBdioiiIdbeproneiitedtoget^  one  mport  to  be  made  in 

iMth  raits. 

(«)6eeM<e,p.484. 
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•Symons  V  James.  [*487] 

1842:  May  3d. 

Facts  stated  in  conditions  of  sale  as  the  ground  of  the  conditions  must  be  proved. 

By  an  order  made  in  this  cause  on  further  directions,  it  was 
ordered,  that  the  manor  or  lordship  of  East  Brent,  late  the  pro- 
perty of  the  testator,  George  Symons,  and  also  the  East  Brent 
estate,  and  all  other  the  testator's  freehold,  copyhold,  and  lease- 
hold estates,  (except  certain  specified  messuages,)  should  be  sold, 
with  the  approbation  of  the  Master. 

The  property  was  accordingly  put  up  to  sale  in  lots ;  and 
with  respect  to  lot  24,  the  fifteenth  condition  of  sale  was  as 
follows : — 

« 

^  16.  That  as  lot  24  consists  of  a  variety  of  allotments  which 
were  awarded  in  the  year  1784  to  Robert  Macreath,  Esquire,  or 
his  tenants,  in  respect  of  the  manor,  or  some  part  or  parts  of 
the  manor  of  East  Brent,  or  of  the  lands  held  therewith,  of 
which  he  was  then  the  owner,  which  manor,  together  with  such 
allotments  and  all  lands  held  therewith,  was  subsequently  pur- 
chased by  the  said  George  Symons ;  the  title  of  the  vendors  to  the 
said  manor  shall  be  conclusive  evidence  of  their  title  to  the  said 
k>t  24,  and  the  vendors  shall  not  be  required  to  identify  such 
lot  with  any  part  of  the  lands  held  with  the  manor,  and  convey- 
ed to  the  said  George  Symons  with  the  manor." 

The  lot  was  sold,  and  an  abstract  of  title  was  delivered  by 
the  vendors  to  the  purchaser,  which  was  headed  thus:  ''An 
abstract  of  the  title  of  the  devid^s  of  George  Symons,  Esq.,  to 
four  closes  of  freehold  land,  situate  in  Mark  Moor,  in  the  parish 
of  Mark,  in  the  county  of  .Somerset,  consisting  of  allotments 
No.  687  to  609,  (both  inclusive,)  on  the  Mark  Moor  Inclosiue 
Award  Plan,  and  being  lot  24  in  the  particulars  of  sale." 

The  abstract  set  forth  statements  of  the  following  documents : 
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— An  award  of  Commissioners  under  the  Mark  Moor 
[•488]    *Inciosure  Act,  dated  2nd  September,  1784,  whereby  23 
allotments  of  land  in  Mark  Moor  were  awarded  to  Rob- 
ert Macreath,  in  respect  of  the  manor  of  East  Brent ;— inden- 
tures of  lease  and  release  of  the  23rd  and  24th  December,  1791, 
by  which  Macreath  conveyed  to  Dawes,  in  fee,  the  manor  of 
East  Brent,  with  its  rights,  members,  and  appurtenances ;  the 
particulars  of  the  manor,  with  its  appurtenances,  including  the 
23  allotments,  being  mentioned  in  a  schedule  annexed  to  the 
release; — and  then  indentures  of  lease  and  release,  dated  the 
28th  and  29th  September,  1792,  by  which,  after  reciting,  that, 
by  the  before  mentioned  indentures  of  December,  1791,  all  and 
singular  the  manor  of  East  Brent,  and  the  other  lands  and  he- 
reditaments therein  mentioned  and  intended  to  be  thereby  con 
veyed,  had  been  amongst  other  lands  and  hereditametUs  con- 
veyed to  Dawes  and  his  heirs ;  it  was  witnessed,  that  the  said 
Dawes  granted,  bargained,  sold,  released,  &c.,  to  Symons  and 
his  heirs,  all  that  the  manor  of  East  Brent,  with  its  rights,  in- 
cumbrances, and  appurtenances,  and  all  and  every  messuages, 
cottages,  lands,  tenements,  and  hereditaments,  situate  in  East 
Brent,  &c.,  and  which  were  particularly  mentioned  in  the  sch^ 
dule  thereunto  annexed,  and  all  commons,  common  of  pasture, 
&c.,  (the  general  words  of  the  deed  being  very  extensive j)  and 
then  followed  a  schedule,  which  varied  in  several  particulars 
from  the  schedule  to  the  deeds  of  1791,  containing,  in  express 
terms,  only  18  of  the  allotments  made  to  Macreath. 

Upon  this  evidence  the  purchaser  insisted  that  a  good  title 
had  been  shown  to  18  only  of  the  32  allotments  which  consti- 
tuted lot  24 ;  and  the  Master  having  reported  in  favour  of  the 
title  to  the  whole  lot,  subject  to  a  question  as  to  an  alleged  de- 
ficiency of  quantity  in  one  of  *ie  closes,  the  purchaser  took  an 
exception  to  his  report,  which  exception  now  came  on  for  argu- 
ment(a) 

(a)  This  case  was  twice  aigned.  On  the  6nt  arg^nment  (which  took  place  on  the 
19th  April,)  the  Vice-ChanceUor  having  noticed  the  words  **  anxmgst  other  landi  aa^ 
bflndittiiMiits,"  oontamed  in  the  recital  in  the  oonveyanoe  to  Symonst  iwiukred  whs- 
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*It  was  admitted  that  a  good  title  had  been  made  to    [*489] 
the  manor. 

ULcKeene,  for  the  exception. 

Mr.  Malins  for  the  report. — ^The  circumstance  that  all  the 
23  allotments  are  not  mentioned  in  the  conveyance  to  Symons, 
is  not  a  ground  of  objection  to  the  title,  when  the  terms  of  the 
15th  condition  of  sale  are  considered.  Dawes  may  have  changed 
the  boundaries  of  the  land,  and  the  probability  is,  that  in  the 
conveyance  to  Symons,  those  only  of  the  allotments  which  re- 
mained as  they  were  allotted,  are  described. — [The  Vice- 
Chancellor. — ^It  is  highly  probable,  that  all  this  property  was 
enjoyed  by  Symons  and  those  claiming  under  him.  That 
would  be  very  much  in  your  favour,  if  you  could  show  it] — ^As 
the  case  stands,  it  is  not  conclusive  against  us,  that  the  remain- 
ing four  allotments  may  not  have  been  included  in  the  other 
allotments.  If  so,  the  15.th  condition  of  sale  applies. 
The  •only  matter  in  dispute  between  the  parties  is,  [*490] 
whether  these  lands  were  purchased  with  the  manor. 

ther  the  schedule  in  that  conveyance  and  the  echednle  in  the  previoiui  eonveyanoe  to 
Dawes  were  identical.  Upon  being  answered  in  the  affirmative,  His  Honor,  relying 
on  that  fact,  exprpsaed  his  opinion  to  be,  that  taking  the  title  as  it  stood,  and  the 
conation  together,  the  harden  was  thrown  upon  the  parchaser,  to  show  that  there 
no  title  to  the  four  allotments  in  question ;  that  on  the  face  of  the  abstract  there 
at  least,  a  reasonable  possibility  of  title ;  and  that  in  the  absence  of  any  evidence 
to  the  contrary,  and  considering  the  terms  of  the  condition  of  sale,  the  title  must  be 
taken  to  be  good.    His  Honor  therefore  overmled  the  exception. 

On  this  occasion  the  counsel  for  the  purchaser  contended  that  the  vendor  had 
wahrad  the  benefit  of  the  15th  condition  of  sale,  by  delivering  an  abstract,  stating 
the  particular  lands ;  and  at  all  events  that  the  condition  was  to  be  construed  most 
■teongly  against  him :  Southhy  v.  Huit,  S  M.  &  G.  207. 

With  respect  to  the  alleged  deficiency  in  the  quantity  of  land  (which*  in  the  partic- 
nlan  of  sale  was  stated  to  contain  a  certam  number  of  acres  "  by  estunation,'')  the 
coanael  for  the  vendors  cited  Winch  v.  Winekewter,  1  Ves.  &,  B.^375  ;  and  HiU  v. 
Buckley,  17  Yes.  394. 

It  af^Maring  afterwards  upon  an  ezamipation  of  the  schedules  that  they  were  not 
•dsntieal,  the  exception  was  reheaid,  as  stated  in  the  text. 
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But  by  the  16th  omdition  of  sale  we  aie  not  requiied  to  identify 
any  of  these  lands  with  the  lands  held  with  the  manor,  and 
conveyed  to  S3rmons.  The  condition  states,  as  matter  of  iact, 
that  {he  lands  are  held  with  the  manor,  but  stipulates,  that  the 
vendor  shall  not  identify  them  with  the  lands  so  held ;  that  is 
to  say,  the  vendors  are  not  to  be  called  upon  to  piove  theii 
assertion  of  identity.  The  purchaser,  however,  says,  18  only 
of  your  allotments  are  mentioned  in  the  conveyance,  theiefoTe 
you  do  not  show  the  id^itity  of  the  lands  as  held  of  the  manor, 
and  conveyed  to  Sjrmons.  But  it  is  against  that  argument  that 
the  vendors  have  guarded  themselves  by  the  16th  condition  of 
sale. 

The  Vicb-Chancell'or. — ^If  a  vendor  means  to  exclude 
a  purchaser  fiom  that  which  is  matter  of  common  right,  he  is 
bound  to  express  himself  in  terms  the  most  clear,  and  unam- 
biguous. And  if  there  be  any  chance  of  reasonable  douht,  oi 
reasonable  misapprehension  of  his  meaning,  I  think,  that  the 
construction  must  be  that  which  is  rather  favourable  to  the 
purchaser  than  to  the  vendor. 

Now  I  agree  that  there  is  considerable  plausibility  in  the 
ai^ument  which  Mr.  Malins  has  used,  but  it  is  not  endiely 
convincing  to  my  mind,  that  he  has  discharged  himself  from 
that  obligation,  which,  in  my  view  of  the  case,  is  incumbent 
upon  a  vendor,  in  circumstances  of  this  description.   The  I5th 
condition  of  sale,  as  a  reason  for  imposing  certain  teims  ^^^ 
a  purchaser,  makes  two  assertions  of  fact.     Whether  the  pur- 
chaser is,  or  is  not,  to  be  bound  by  the  condition,  must  depend 
upon  the  accuracy  of  those  two  assertions  in  point  of  fact   The 
first  assertion  is,  "  that  lot  24  consists  of  a  variety  of  allotments 
which  were  awarded  in  the  year  1784,  to  Robert  Macreath,  Esq-i 
or  his  tenants,  in  respect  of  the  manor,"  and  so  on.    The 
second  assertion  is,  "  that  the  manor,  together  with  such  allot- 
ments and  all  lands  held  therewith,  was  subsequently 
[•491]    *puichased  by  George  Symons."    Now,  it  appears  to  ^s^ 
that  it  is  incumbent  upon  the  purchaser  to  give  evidence 
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of  those  two  matters  of  fact,  and  that  to  hold,  that  by  reason  of 
the  condition  following  those  assertions,  the  vendor  is  relieved 
Irom  proving  them,  would  no.t  be  fair  or  reasonable  as  between 
vendor  and  purchaser. 

It  appears  that  a  gentleman  of  the  name  of  Dawes  purchased 
the  manor  and  lands  from  Mr.  Macreath,  and  within  less  than  a 
year  afterwards,  sold  what  now(a)  appears  to  have  been  only 
part  of  the  property  to  Mr.  Symons.  I  apprehend,  however,  that 
any  ordinary  reader  of  this  15th  condition  of  sale  would  read  it 
as  importing  that  whatever  Macreath  had  went  to  Symons. 
Perhaps  it  is  not  the  necessary  and  unavoidable  consequence  of 
the  language  used,  but  it  appears  to  me,  as  I  have  already  said, 
that  any  ordinary  reader  would  consider  this  as  representing 
that  what  Macreath  had,  went  to  Sermons.  That,  however,  is 
not  so,  for  it  now  appears  that  much  of  what  Macreath  had  did 
not  go  to  Symons. 

I  apprehend,  that  according  to  every  rule  which  ought  to 
guide  a  Court  in  deciding  a  question  of  this  description  between 
vendor  and  purchaser,  I  must  hold,  that  the  purchaser  is. enti- 
tled to  more  evidence  than  he  has  hitherto  received.[l]  It  may 
be  that  evidence  of  uniform  enjoyment  of  this  lot  24  by  Mr. 
Symons  and  his  family  under  this  title  will  satisfy  me  of  the  re- 
quired fact ;  but  at  present  there  is  no  such  evidence.  I  shall 
not,  upon  the  present  occasion,  either  allow  or  overrule  the  ex- 
ception, nor  shall  I  part  with  the  deposit,  but  I  shall  refer  it  back 
to  the  Master  to  review  his  report ;  and  in  reviewing  his  report 
let  the  Master  inquire  whether  the  lands  contained  in  lot  24 
vreie  comprehended  in  the  conveyance  from  Dawes  to  George 
Symons.    And  let  the  Master  have  regard  to  any  evidence  which 

{a)  See  ante,  p.  488,  note  (a.) 

[1]  That  a  paichaaer  will  not  be  compelled  to  take  a  defective  or  doubtfiil  title, 

0ee  Bryant  v.  Busk,  4  Run.  1 ;  Sharp  ▼.  Adcock,  Id.  374 ;  Winne  v.  ReynoldM, 

^  Taigej  412 ;  Spring  v.  Sandford,  7  Pa^e,  555 ;  Baldwin  y.  Salter,  8  Paige,  473 ; 

^^rwwn  ▼.  Haff,  5  Paige,  241 ;  Barclay  v.  Raine,  1  Sim  &  Stu.  454 ;  CoHer  v.  Clarke 

3  Edw.  Ch.  Rep.  428.    Am  to  waiyer  of  defect  of  title,  see  Sttv^nt  ▼.  Ouppy,  3  Rom* 

ToL.  I.  63 
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may  be  laid  before  him  as  to  the  enjoyment  of  lot  24  since  the 
year  1792. 


[*492]  'Tait  v.  Jenkins. 

1843 :  April  31ft. 

When  one  of  two  tnutaes  of  real  eitate  declines  to  act,  the  Court  will  annintan- 

ceber  on  behalf  of  mfant  eeHui  que  trutU  ;  bat  with  liberty  to  either  of  the  tiu- 

teea  to  oflbr  himself. 

Mr.  Tennant,  on  behalf  of  infant  cestui  que  trusts,  moved 
for  a  receiver  of  the  rents  and  profits  of  the  trust  estate.  There 
were  two  trustees,  one  of  whom  never  acted  and  declined  to  re- 
ceive.   The  other  was  desirous  of  doing  so. 

Mr.  James  Parker,  for  the  acting  trustee,  opposed  the 
motion. 

The  Vice-Chancellor  ordered  a  receiver  with  liberty  to 
either  of  the  trustees  to  offer  himself  (a.) 


Clarke  v.  Lubbock. 

1843 :  May  6th. 

Residnary  peisonal  property  held  to  be  vested  in  A.  and  B.  in  equal  moieties,  aad  de- 
scendible in  the  same  proportions  to  their  respective  children*  nolwithltsnia| 
wonis  givmg  the  property  to  the  survivor  "  m  the  event  of  the  death  of  eitW:* 
the  word  "  death**  bemg  held  to  refer  to  death  in  the  testator's  lifetime. 

Captain  George  Clancy,  by  his  will,  after  bequeathing 
certain  legacies,  and  appointing  four  persons  his  executors,  be- 

(a)  See  BnmtU  ▼.  Rted,  1  Han,  484. 
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queathed  as  follows : —  "  The  remainder  of  my  property  I  may 
die  possessed  of,  I  leave  to  my  late  father's  two  natural  children, 
to  be  placed  in  the  British  funds,  and  the  interest  accruing  there- 
from to  be  equally  divided  and  paid  to  them  for  their  support ; 
but  in  the  event  of  the  death  of  either,  the  whole  of  the  interest 
to  be  paid  to  the  survivor ;  and  on  his  or  her  demise,  should 
they  leave  no  children,  I  direct  my  property  to  be  equally  divi- 
ded amongst  my  friends,  my  executors,  or  their  children." 

The  testator's  father  left  two  natural  children,  John  and 
Sophia:  who  both  survived  the  testator.  John  Clancy  mar- 
ried Harriet  Browne,  and  died  November,  1838,  leaving  issue  an 
only  child,  Caroline,  who  at  the  time  of  the  present  hearing  was 
a  minor.  Sophia  Clancy  married  Mr.  Clarke,  and  had  issue 
three  children,  two  of  whom  died  without  issue,  in  her  life- 
time. Sophia  died  in  February,  1839,  having  survived 
her  husband,  and  upon  her  death,  *her  surviving  child,  [*493] 
John,  took  out  letters  of  administration  of  her  personal 
estate,  and  also  of  the  personal  estate  of  her  deceased  children. 

The  bill  was  filed  by  J  ohn  Clarke  against  the  executors,  and 
against  Harriet  and  Caroline  Clancy,  praying  a  declaration  of 
the  rights  of  the  parties. 

The  cause  coming  on  for  hearing  on  further  directions — 

Mr.  Burge,  (with  whom  was  Mr.   Hetherington^)  for  the 

plaintiff,  said  that  the  question  was  whether  the  whole  of  the 

residuary  property  belonged  to  Sophia  Clarke,  as  the  survivor 

of  the  two  natural  children,  absolutely,  so  that  the  plaintiff,  as 

her    personal    representative,   was    entitled  to  the  whole,  or 

nrhether  it  was  to  be  divided  equally  between  the  plaintiff  and 

Caroline  Clancy.    Assuming  that  the  gift  of  the  interest  carried 

the  capital,  the  ground  for  holding  the  plaintiff  solely  entitled 

would  be  this — that  the  survivor  having  taken  the  whole,  the 

gift  was  to  be  divested  only  in  the  event  of  there  being  no 

children  of  either,  which  event  had  not  occurred.    On  the  other 
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hand,  ex  parte  Rogers{a)  was  an  authority  for  the  constmction 
that  the  two  natural  children  took  in  equal  moieties. 

Mr.  Russell  and  Mr.  Keene^  for  the  defendants. 

The  Vice-Chancellor.— In  the  first  place,  I  think  that  the 
form  of  the  decree  binds  me  as  to  the  next  of  kin  of  the  testator. 
The  Court,  in  framing  the  decree,  mu&t  have  thought  that  the 
next  of  kin  had  no  interest ;  and  if  I  am  at  liberty  to  form  an 
opinion  upon  it,  I  should  say  that  they  had  no  interest 

In  the  events  which  have  happened,  that  is  to  say,  both  the 
children  having  survived  the  testator,  and  both  the  children 
having  left  children,  I  am  of  opinion  that  one  chUd,  or  the  issue 
of  one  child,  can  claim  no  more  than  a  moiety. 

[*494]  *Dkoi.au  one  moiety  to  belong  to  the  plaintiff;  the  other  moiaty  to  die 
defendants,  Harriet  Clancy  and  Caroline  Clancy,  or  one  of  them.  Ut  it 
be  carried  to  an  account  to  be  intitled,  &c  Let  the  dividends  be  paid  to  BiOMt 
Clancy  till  farther  order,  she  undertaking  properly  to  edocate  and  maintain  theds- 
fendant  Caroline ;  without  prejudice  to  any  question  between  the  defendanti  Harriet 
and  Caroline.    Liberty  to  apply. 


Garratt  v.  Cockerell. 


1842:  May  7th,  9th,  34th. 

Testator,  possessed  of  personal  property  only,  by  his  will  directed  that  the  intenst  oi 
hb  property  should  be  divided  into  four  equal  shares :  one  share  to  be  given  ts  bs 
wife  for  life,  and  then  to  deTolve  to  his  children  and  the  longest  liver  m  equal  ihares : 
the  remainmg  three  shares  to  be  divided  equally  between  his  three  childrea  snd 
their  heiis ;  "  should  all  my  children  die  without  heirs,  my  property  in  that  esse  tv 
be  divided  equally  between  the  children  of  my  brotheis  and  sisters  alive  on  tbe 
death  of  my  last  child."  At  the  date  of  the  will  no  brother  or  sister  of  the  teita* 
tor  had  died  leaving  issue : — Qutere,  whether  the  limitation  over  in  the  event  of  s8 
the  testator's  children  dying  without  heiis  is  void. 

(«)  3  Ibdd.  449. 
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David  Burges,  formerly  a  senior  merchant  in  the  civil 
service  of  the  East  India  Company,  made  his  will  dated  the 
14th  September,  1809,  in  the  following  terms  : — "  Having  no 
regular  form  of  a  will  by  me,  I  leave  the  following  as  my  last 
will  and  testament.  The  whole  of  my  property  that  the  bounty 
of  Heaven  hath  indulged  me  with,  is  to  be  put  out  to  interest 
in  Government  paper,  either  in  India  or  in  Europe,  as  my 
executors  may  find  most  advantageous  to  the  estate.  The 
interest  on  this  property  is  to  be  divided  into  four  equal  shares  ; 
one  share  of  this  interest  to  be  given  to  my  wife,  Mrs.  Ann 
Burges,  during  her  natural  life,  and  then  to  devolve  to  my 
children,  and  the  longest  liver,  in  equal  shares ;  the  remaining 
three  shares  to  be  divided  equally  between  my  three  children, 
and  the  longest  liver,  and  their  heirs.  Should  all  my  children 
die  without  heirs,  my  property  in  that  case  to  be  divided  equally 
between  the  children  of  my  brothers  and  sisters  alive  on  the 
death  of  my  last  child.  I  leave  to  Lady  M.  S.  Burges,  my 
brother  Ynyr  Burges,  Mrs.  Burges's  brother — ^Colonel  Daniel 
Francis  Blommart,  and  to  Major  George  Fleming,  the  husband 
of  my  sister  Margaret,  and  to  each  of  my  sisters  alive  at  the 
time  of  my  death,  also  to  Mrs.  Henry  Burges,  £100  sterling  each 
for  mourning  nngs.  I  leave  my  brother  Ynyr  Burges, 
Messrs.  Palmer  &  Co.'s  house  *in  Calcutta,  the  house  ['495] 
of  Messrs.  Paxton  &  Co.,  of  London,  and  Mrs.  Burges's 
brother — Colonel  Daniel  Francis  Blommart,  to  be  executors  of 
this  my  last  will  and  testament." 

The  will  was  not  attested  so  as  to  pass  real  property,  nor  had 
the  testator,  at  the  time  of  making  his  will,  or  at  his  death,  any 
real  property ;  but  he  died  possessed  of  a  considerable  personal 
estate. 

At  the  date  of  the  will  no  brother  or  sister  of  the  testator  had 
died  leaving  issue.  The  testator  left  surviving  him  his  wife, 
Ann  Burges,  and  two  children  only,  namely  Charlotte  and 
David,  the  third  child  Amelia  having  died  in  his  lifetime,  un- 
married.   Ann  Burges  died  in  1835. 

David  Bulges,  the  son,  having  survived  his  sister  Charlotte, 
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who  died  intestate  and  unmarried,  filed  his  bill  in  this  Court  in 
June,  1836,  against  the  executors  of  the  testator  and  against  the 
children  of  the  testator's  brothers  and  sisters,  praying,  that  he 
might  be  declared  entitled  to  the  whole  of  the  residue  of  the  tes- 
tator's estate.  That  cause  came  on  for  hearing  before  the  Master 
of  the  Rolls  in  June,  1837,  when  a  decree  was  pronounced  for 
the  plaintiff  in  the  suit 

David  Burges,  the  son,  died  in  1838,  intestate  and  withoat 
issue. 

In  1840,  the  present  bill  was  filed  by  John  Grarratt  and  Eliza- 
beth, his  wife,  who  was  a  daughter  of  one  of  the  testator's  sisters 
and  a  defendant  in  the  former  suit,  praying  a  declaration,  that 
the  children  of  the  testator's  brothers  and  sisters  living  at  the 
death  of  David  Burges,  the  son,  were,  in  the  events  which  had 
happend,  beneficially  entitled  to  the  testator's  reiduary  estate; 
that  the  personal  representatives  of  the  testator  and  of  David 
Burges,  the  son,  might  be  decreed  personally  to  pay  such  residue 
to  the  parties  thereto ;  and  that,  if  necessary,  the  decree  madebf 
the  Master  of  the  Rolls  might  be  reversed. 

The  present  bill  was  filed  against  the  executors  of  the 
[*496]    'testator,  the  administrator  of  David  Burges,  the  son, 
and  the  children  of  the  brothers  and  sisters  of  the  testator, 
other  than  the  plaintiff  Elizabeth,  who  were  living  at  the  death 
of  David  Burges,  the  son.    In  justification  of  the  present  proceed- 
ings the  plaintiffs  alleged,  that  although  David  Burges  and  the 
other  principal  parties  to  the  former  suit  well  knew  that  the 
plaintiffs  were  then  married  and  resident  at  Dublin,  yet  the 
plaintiff,  John  Garratt,  was  not  made  a  party  to  that  suit ;  and 
that  the  plaintiff  Elizabeth,  though  made  a  party,  was  described 
as  being  out  of  the  jurisdiction,  and  was  not  served  with  pro- 
cess to  appear  and  answer,  and  never  in  fact  did  appear  to  the 
bill,  or  at  the  hearing ;  that  many  of  the  other  parties  thereto 
were  not  served  with  process  to  appear,  and  did  not  appear,  and 
that  the  cause  was  ultimately  heard  as  a  short  or  consent-cause, 
the  material  question  therein  being  passed  over  without  argu- 
ment. 
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These  allegations,  so  far  as  they  raised  any  inference  of  fraud 
against  the  principal  parties  concerned,  were  denied  by  the  an- 
swer of  the  executors.  They,  however,  adniitte4  their  inability  to 
state  under  what  particular  circumstances  the  cause  was  heard, 
though  they  believed  that  the  argument  as  to  the  construction 
of  the  will  was  postponed  until  certain  inquiries  as  to  the  state 
of  the  families  mentioned  in  the  will  had  been  answered.(a) 

Under  these  circumstances,  the  present  suit  came  on  for  hear- 
ing. 

Mr.  Anderdan  and  Mr.  Cooke,  for  the  plaintiffs. — ^The  word 
"  heirs"  cannot  be  intended  to  mean  executors,  administrators, 
or  even  next  of  kin  generally.  It  means  issue  of  the  body, 
whether  children  or  grandchildren.  The  failure  of  the 
issue  is  referred  to  a  particular  time.  *The  testator  di-  [*497] 
rects  the  interest  of  his  property  to  be  divided  in  shares. 
No  doubt  there  are  many  cases  in  which  the  gift  of  the  interest 
is  the  gift  of  the  capital ;  but  it  depends  on  the  context.  Here 
the  gift  to  the  wife  and  children  is  of  the  interest  only.  The 
one  share  of  the  interest  is  given  to  the  wife  for  life,  and  then  to 
devolve  to  the  children  and  the  longest  liver.  Then  the  remain- 
ing three  shards,  not  of  the  property,  but  of  the  interest,  is  to  be 
divided  between  his  three  children  and  the  longest  liver,  and 
their  heirs.  Can  it  be  said,  that,  where  there  is  a  gift  of  a  mere 
usufiruct  to  heirs,  the  word  "  heirs "  can  be  held  to  mean  issue 
generally,  so  as  to  carry  the  limitation  to  tHe  utmost  remoteness 
of  time  ?  The  word  must  of  course  receive  the  same  construc- 
tion in  both  paragraphs  of  the  will ;  and  the  Court  will  be  dis- 
posed to  restrict  its  meaning:  Campbell  v.  Harding,{b)  It 
cannot  be  held  to  mean  heirs  general  or  next  of  kin,  because,  so 
long  as  the  ultimate  objects  of  the  gift  were  living,  the  testator's 
children  could  not  die  without  heirs  general  or  next  of  kin. 
Upon  considerations  similar  to  this,  the  Court  has  acted  in  an- 

(a)  It  was  stated,  however,  at  the  bar,  that  the  Master  of  the  RoOs  did  decide  npon 
Che  oonstmction  of  the  will,  after  argament. 
(6)  9  RiMk  &  M.  390 ;  see  p.  403. 
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alogous  cases ;  as,  where  dying  without  heirs  generally  has  been 
construed  to  mean  dying  without  heirs  o/  the  body,  o&  the 
ground  of  the  remainder-man  being  in  the  line  of  general  heir- 
ship ;  or  where,  in  some  cases,  dying  without  issue  has  been 
held  to  mean  dying  without  leaving  issue  living  at  the  death. 
HoUoway  v.  Holloway  ;{a)  Nichols  y.  Hooper  j{b)  Doe.  d.  Lyit 
V.  Lyde  /(c)  Hughes  v.  Sayer  ;{d)  Target  v.  Gaunt  ;{e)  Ffirth 
r.  Chaptnon ,-{/)  Crawford  v.  Trotter. {g)  [JTie  Vice-ChoMd- 
lor  referred  to  the  observations  of  Sir  William  Chrant,  in  M(M- 
sey  V.  Hudsofu(h)] 

[*498]        *Mr#  Sidebottom  and  Mr.  Collins,  Mr.  RusseU  and 
Mr.  Wray,  for  defendants  in  the  same  interest  with  the 
plaintiflEs,  cited  Bodens  v.  Waisonjl^i)  Pinbury  v.  Elkin,{j )  and 
Keiley  v.  Fowler. (k) 

Mr.  Wilcock,  for  the  other  defendants  in  the  same  interest, 
contended,  that  the  word  "  heirs,"  as  first  used  by  the  testator, 
could  not  comprehend  heirs  of  the  survivor  of  the  children ;  the 
expression  being  "  their  heirs."  It  was  clear,  therefore,  thai 
the  testator  attached  some  particular  meaning  to  the  word;  and 
it  should  seem  that  he  meant  issue  living  at  the  death  of  the 
children,  dying  successively.  The  word  "  heirs,"  in  the  second 
clause,  must  have  the  same  meaning. 

Mr.  Wigram,  (with  whom  was  Mr.  CockereU,)  for  the  trus- 
tees.— ^It  must  be  conceded,  that  the  word  "  heirs"  means  heirs 
in  some  restricted  sense.  It  seems  clear,  from  the  context,  how- 
ever, that  it  does  not  mean  children.  "  Should  all  my  children 
die  without  heirs.^    Then,  supposing  it  means  issue,  it  must  be 

(a)  5  VcM.  399.  (g)  4  Madd.  361. 

((}  1  P.  W.  198.  (A)  3  Mer.  133. 

(c)  1  T.  R.  593.  (t)  AmbL  478 ;  bm  1  Hare,  43S. 

(d)  1  P.  W.  534.  (i)  1  P.  W.  563. 

(e)  1  P.  W.  432.  (*)  3  Bio.  P.  C.  »9,  ed  Tom. 
(/)  1  P.  W.  666. 
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indefioite  issue,  unless  there  be  words  to  control  that  meaning } 
and  there  are  no  such  words.  It  is  not  necessary,  however,  to 
enter  into  that  question ;  for  even  if  the  word  have  a  definite 
meaning,  the  limitation  over  is  equally  void  as  being  too  remote. 
At  the  death  of  the  surviving  child,  the  division  is  to  be  made 
not  necessarily  amongst  individuals  then  living,  but  amcmgst 
those  who  may  be  living  within  the  compass  of  certain  joint 
lives ;  that  is  to  say  the  joint  lives  of  the  children  of  brothers 
and  sisters  who  may  be  alive  at  the  death  of  the  testator's  sur- 
viving  child.  Barlow  v.  Salter ;{a)  Hoed.  Sheers  y. 
Jefety  X*)  Trafford  v.  Boehm  ;{c)  ""Massey  v.  Hud-  f*499] 
s(m  ;{d)  Donn  v.  Penny  ;  {e)KeUey  v.  Fowler  ;  Bigge  v. 
B&isley^f) 

Mr.  Swanston  and  Mr.  Roupellj  for  the  executor  of  David 
Burges. 

Mr.  AnderdoTiy  in  reply. 

In  the  course  of  the  argument,  the  Viee-ChanceUor  referred  to 
'Wilkinson  v.  South,{g)  and  Carter  v.  Bentail.{h)    The  follow- 
ing cases  were  also  cited  and  commented  upon  :    Trotter  v.  Os- 
zpold  ;{%)  Doe  d.  Smith  v.  Webber  ;{j )  Gawler  v.  Cadby.{k) 

May  24/A. —  The  Vice-Chancellor. — ^The  only  point 
"ivhich  has  been  argued  in  this  case  is  the  question  of  construc- 
tion ;  whether,  namely,  the  will  of  Mr.  Burges,  the  testator  in 
the  cause,  contains  a  valid  limitation  in  favour  of  one  of  the 
plaintiffs,  the  wife  of  the  other  plaintiff,  which  has  taken  effect. 
It  was  thought  convenient,  that  this  should  be  argued  singly  in 
the  first  instance,  reserving  the  other  points  in  the  cause  ;  inas- 

(«)  17  Ves.  479.  C^)  7  T.  R.  565. 

(J)  7  T.  R.  589.  (A)  2  Beav.  551. 

(e)  3  Atk.  449.  (t)  1  Cox,  317. 

(d)  S  Mer.  130.  (j  )  1  B.  &;  Aid.  713. 

(e)  1  Mer.  30.  (k)  Jae.  346.  ^ 
(/)  1  Bro.  C.  C.  187- 

Vol.  I.  64 
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much  as,  in  the  event  of  the  plaintiffs  &iling  on  the  question 
of  construction,  the  suit  must  of  nedessity  wholly  M. 

The  will,  which  relates  only  to  personalty,  was  thu»— \Hi8 
Honor  here  read  the  will.]  It  is  admitted,  that  none  of  the  tes- 
tator's three  children  mamied  in  his  lifetime ;  that  two  of  them 
survived  the  testator ;  that  all  are  now  dead ;  that  neither  of  the 
children  ever  had  any  issue ;  that  not  any  brother  or  sister  of 
the  testator  had  before  the  date  of  his  will  died  leaving  issue; 
that,  at  the  death  of  the  survivor  of  the  testator's  chil- 
dren, there  were  ^children  living  of  some  of  the  testa-  [*500] 
tor's  brothers  and  sisters ;  and  that  the  plaintiff,  Mrs. 
Garratt,  is  one  of  those  children. 

It  is  in  the  right  of  Mrs.  Garratt,  in  this  character  only,  that 
the  plaintiffs  sue ;  and  they  are  to  be  considered  as  contending} 
that,  according  to  the  true  construction  of  the  will,  the  word 
"heirs,"  as  used  in  it,  means  either  "children"  or  " issue;"  that 
the  limitation  in  favour  of  the  children  of  the  testator's  brothers 
and  sisters  was  intended  to  take  effect  only  in  the  event  of  the  tes- 
tator's children  respectively  either  never  having  a  child,  or  not 
leaving  any  child  or  any  issue  living  at  their  respective  deaths, 
or  living  at  the  death  of  the  survivor ;  that  the  limitation  was, 
therefore,  valid ;  and  that,  it  has,  upon  the  admitted  fisxts,  taken 
effect. 

Now,  as  to  the  word  "heirs,"  I  hold,  with  the  plaintifis, 
that  it  means  either  "  children"  or  "  issue"  as  used  in  this 
will.[l] 

The  next  question  is,  did  the  testator  mean  the  limitation  in 
favour  of  the  children  of  his  brothers  and  sisters  to  take  effect 
only  in  the  event  of  issue  not  being  bom  to  either  of  his  own 
children  ?  My  impression  is,  that  his  language  does  not  au- 
thorize such  an  interpretation.  To  hold,  in  the  next  place, 
that,  by  dying  "  without  heirs,"  he  meant  dying  without  leaT- 
ing  a  child,  would,  I  think,  be  wrong,  if  for  these  reasons  only, 

[1]  Tlie  word  "  i«rue"  in  a  wiU  was  held,  on  the  context,  to  ha^e  two  <£ARBt 
motliiaciMiotwoiiioietieiof  a  devised  eftate.    Cta-UrY.  BentaO,  S  Bear.  551. 
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that  the  testator  repeatedly  uses  the  word  <'  children  ;"  and  that 
when  the  will  was  made,  it  was  neither  impossible  nor  highly 
improbable  that,  though  all  his  children  might  die  without  leav- 
ing any  child,  some  one  of  them  at  least  might  leave  a  grand- 
child, whom  the  testator  cannot  be  supposed  to  have  wished  to 
deprive  of  his  property  in  favour  of  collateral  relatives.  I  read 
the  word  "heirs"  as  "  issue"  and  not  as  " children." 

Did,  then,  the  testator,  by  dying  "  without  heirs,"  mean  dying 
without  issue  living  at  the  respective  deaths  of  his  child- 
ren, or  living  at  the  death  of  the  survivor  of  them  ? 
*Por,  if  he  did  not,  the  consequence  must,  I  think,  be,  [*601] 
to  say  that  he  meant  a  failure  of  issue  not  confined  as 
to  time  within  legal  limits ;  and,  therefore,  that  the  limitation 
under  which  the  plaintiffs  claim  is  void.  [2] 

This  case  is  not  affected  by  the  recent  statute ;  and  I  con- 
ceive, that,  if  the  word  "  alive,"  and  the  immjsdiately  following 
words,  "  on  the  death  of  my  last  child,"  had  not  been  in  the 
will,  I  must  have  held  an  indefinite  failure  of  issue  to  have  been 
intended. 

But  then  comes  the  question,  what,  if  any,  is  the  effect  of 
these  words  upon  the  construction  of  the  expression  "  die  with- 
out heirs,"  which  I  read  as  "die  without  issue?"  Can  the 
word  "  alive,"  whether  applying  to  the  testator's  brothers  and 
sisters,  or  to  their  children,  be  properly  read  as  referring,  in  point 
of  time,  to  the  date  of  the  will,  or  the  death  of  the  testator,  and 

[2]  "  Death  without  lawful  issue  denotes  ^euerally  an  indefinite  failure  of  issue." 
Lord  Lyndhurst,  Crowder  ▼.  Stone,  3  Russ.  222.  And  see  Patterson  v.  Elli9*9 
Executor 9,  11  Wend.  259,  and  Appendix,  671 ;  Ca9e  t.  Drosier,  ^Keen,  764 ;  Rath' 
bone  y.  Dyckman,  3  Paige,  30 ;  Lepine  t.  Ferrard,  2  Russ  &  M.  378 ;  Ferrard  ▼. 
Griffin,  (a  case  arising  under  the  same  will  as  the  last  cited  case,)  2  Keen,  764 ;  Camp^ 
hell  v.  Harding,  2  Russ.  Sl  M.  390,  and  the  Vice-ChanceUor^s  remarks  upon  that  case, 
infra,  506,  7 ;  Elieombe  v.  Oomperte,  3*Myl.  &  Cr.  127, 53 ;  DouglatM  ▼.  Congreve,  7 
Beav.  59  ;  Pond  v.  Bergh,  10  Paige,  141, 55 ;  Leeming  ▼.  Skerratt,  2  Hare,  14.  By 
the  Rev.  Stats,  of  N.  Y.  Vol.  1,  r2d  ed.)  p.  719,  §  22,  it  is  provided  that  **  where  a  re- 
mainder shall  be  limited  to  take  effect  on  the  death  of  any  peison  without  heire  or 
keir9  of  his  body,  or  without  issue,  the  words  heiro  or  iMtie  shall  be  construed  to 
loean  hein  or  inae  livmg  at  the  death  of  the  person  named  as  ancestor.** 
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not  the  death  of  his  last  surviTing  child  ?  If  it  caimot,  aie  the 
words,  "  on  the  death  of  my  last  child,"  applicable  to  the  actual 
division  of  the  property,  as  well  as  to  the  period  at  whidi  the 
collateral  relatives,  intended  to  be  benefitted,  are  to  be  ascer- 
tained ?  Are  they  sufficient,  in  a  case  of  this  kind,  to  show  that 
he  meant  the  selected  collateral  relatives  to  become  entitled  ia 
possession  at  the  death  of  his  last  child,  if  at  all  ?  Do  they,  ia 
short,  furnish  ground  solid  enough  to  support  a  restiictiye  con- 
struction for  the  phrase,  "  die  without  heirs  ?" 

Here,  as  it  seems  to  me,  lies  the  difficulty  of  the  case. 

It  is  true,  generally,  as  Sir  William  Ghrani  said,  in  Mtuseyr. 
Hudsim{a) —  '<  A  bequest  to  A.,  after  the  death  of  R,  does  not 
import  that  A.  must  himself  live  to  receive  the  legacy.  The  io- 
terest  vests  at  the  death  of  the  testator,  and  is  transmissible  to 
representatives,  who  will  take  whenever  the  event  of  B.'s  death 
may  happen.  So,  if  the  bequest  be  to  A.,  in  case  B.  shall  die 
without  issue.  If  that  were  allowed  to  be  a  good  be- 
[•602]  quest,  A-'s  •representatives  would  be  entitled  to  take  at 
whatever  time  the  issue  might  fail.  It  is  for  that  rea- 
son that  it  is  held  too  remote."  Though  it  is  true  also,  as  he  im- 
mediately adds —  <'But  if  A.  is  personally  to  take  the  legacy, 
then  the  presumption  is  strong,  that  an  indefinite  failure  of  issue 
could  not  be  in  the  testator's  contemplation." 

It  is  consistent  with  an  intention  o*n  the  testator's  part  to  fix 
the  time  of  the  death  ot  his  last  surviving  child  as  the  period  at 
which  the  number  and  description  of  his  collateral  relatives  to 
be  benefitted  should  be  ascertained,  that  he  should  not  have  in- 
tended their  i|^terests  to  become  necessarily  at  the  same  time  in- 
terests in  possession*  It  may  be  argued  plausibly,  perhaps 
soundly,  that  the  words  now  under  consideration,  are  not  sub- 
stantially moro  favourable  to  the  plaintiffs  than  the  language  of 
the  will  in  Barlow  v.  Saiter^{b)  was  to  the  unsuccessful  party 
there.  That  case  was  earlier,  by  some  years,  than  Mtissef  v. 
Hudson^  and  in  it  Sir  WUliam  Cfrant  thus  expresses  himself— 

ia)  3  Ifer.  183.  {b)  17  Vei  479. 
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'^It  appears  in  some  of  the  early  cases,  that  the  Judges  inclined 
to  hold  these  words  to  mean,  without  issue  at  the  death  of  the 
person  named ;  but  ever  since  the  case  of  Beauelerk  v.  Dor- 
mer j{a)  I  think  a  different  rule  has  prevailed ;  and  it  is  noW  set- 
tled, that,  unless  there  are  expressions  or  circumstances  from 
which  it  can  be  collected  that  these  words  are  used  in  a  more 
confined  sense,  they  are  to  have  their  legal  signification,  viz., 
death  without  issue  generally.  The  Oourt  ought  not  certainly 
to  profess  to  adopt  one  of  these  rules,  and  yet  to  proceed  as  if 
the  other  was  the  right  one ;  which,  however,  is  done,  when  the 
meaning  of  the  words  is  held  to  be  narrowed  by  expressions  or 
circumstances  that  do  not  raise  any  fair  inference  of  a  restrictive 
intention."(6) 

In  the  intermediate  case  of  Donn  v.  Penny,{c)  we  find 
the  same  eminent  Judge  sa3ring,  <<  In  the  case  of  Bar- 
low  V.  ^SalteTy  I  gave  my  opinion  as  to  the  rule  of  con-  [*603] 
struction  which  ought  to  govern  cases  of  this  descrip- 
tion ;  and  the  rule  which  is  there  laid  down  is  not  to  be  departed 
from,  unless  it  be  made  satisfactorily  to  appear,  from  some 
expression  in,  or  circumstances  connected  with,  the  will,  that 
the  testator's  intention  was  otherwise." 

It  may,  on  the  other  hand,  be  without  absurdity,  if  without 
success,  contended  that,  even  supposing  it  to  be  clear  that  the 
-word  "  alive"  does  not  refer,  in  point  of  time,  to  the  date  of  the  will 
or  the  testator's  death,  it  is  consistent  with  a  reasonable  possible 
intention  on  the  testator's  part,  and  with  fair  interpretation  of  his 
language,  to  read  the  will  as  making  the  time  of  the  death  of 
his  last  surviving  child  the  appointed  period  of  actual  division 
among  the  collateral  relatives,  if  any,  becoming  entitled ;  as 
providing  that  their  interests  were  then  to  be  interests  in  pos- 
session, or  never  to  arise.    The  plaintiffs  may  farther,  not  ab- 
surdly, if  not  successfully,  contend  that  such  a  restrictive  con- 
struction, tU  res  magis  valeai^  is  one  to  be  adopted  if  rationally 
possible ;  one  to  be  favoured,  and  which  has  by  great  Judges, 
• 

i«)  3  Atk.  dOa  (ft)  17  Vw.  481, 483.  (e)  1  Mer.  31. 
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and  the  highest  authority,  been,  in  analogous  instances,  favour- 
ed ;  and  that,  of  the  cases  bearing  on  this  kind  of  question— 
from  which  Pinbury  v.  EUdnJlfl)  (a  decision  doubted,  as  it 
seems,  by  Sir  William  GrarU^)  Forth  v.  Chapmar^h)  Keikj/ 
V.  Fowler,{c)  Chamberlain  v.  Jacob^{d)  Wilkinson  v.  Soutk(e) 
Trotter  v.  Oswald,{f)  Gawler  v.  Cadby^{g)  and  Randagh  v. 
Iianelagh,{h)  (authorities  not  to  be  sUghtly  regarded,)  are  only 
a  selection — some  at  lea^t  proceed  upon  evidence  of  intention 
not  stronger  than  the  present  case  affords  in  favour  of  the  re- 
strictive construction. 

The  published  speech  of  Lord  Chief  Justice  WUtmI 
[*504]  Melivered  by  him  upon  the  case  of  Keiley  v.  Fowkr 
in  the  House  of  Lords,  contains  some  remarkable  pas- 
sages— among  them  the  following :  after  referring  to  Beanderk 
V.  Dormer,  and  some  other  authorities,  he  sa3rs,  "  What  do  all 
these  cases  prove?  That  they  have  admitted  the  rule;  that 
they  have  shut  their  eyes,  as  we  do,  upon  the  vulgar  sense 
of  the  words  <  if  die  without  issue,'  and  swallowed  the  legal 
sense,  bitter  as  it  is :  this  was  done  to  avoid  confusion,  and 
disturbing  personal  property  enjoyed  under  the  sanction  of  it; 
but,  at  the  same  time,  they  have  catched  at  any  word  or  ex- 
pression which  might  bring  the  case  out  of  the  rule.  They 
have  remembered  what  Lord  Hobart(i)  recommends  to  Judges 
<  to  be  curious  and  almost  subtle,  astutiy  (which  is  the  word 
used  in  the  Proverbs  of  Solomon  in  a  good  sense,  when  it  is  to 
a  good  end,)  to  invent  reasons  and  means  to  make  acts  accord- 
ing to  the  just  intent  of  the  parties,  and  to  avoid  wrong  and 
injury  which,  by  rigid  rules,  might  be  wrought  out  of  the  act' 
Implication  is  only  presumed  intention,  and  presumption  only 
stands  till  the  contrary  appears ;  and,  therefore,  if  other  parts 

(a)  1  p.  W.  563.  (/)  1  Cox,  317. 

{h)  Id.  666.  {g)  Jac.  346. 

(c)  3  Bro.  P.  C.  299.  (A)  3  MyL  &  K.  441. 

id)  Ambl.  72.  (i)  Hob.  277. 
(«)  7  T.  R.  555. 
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of  the  will  repel  that  presumption,  it  loses  all  its  power  of  di- 
recting the  construction  of  the  sense."(a) 

Again,  after  noticing  the  personal  confidence  appearing  to  be 
reposed  in  the  executors,  he  says,  <<  But  there  is  still  a  further 
and  most  decisive  evidence  of  intention,  arising  from  the  per- 
sons amongst  whom  the  estate  is  to  be  distributed ;  namely, 
the  children  of  his  sister.    The  testator  had  a  daughter  and 
six  nephews  and  nieces,  the  children  of  his  sister,  Elinor  Fowler. 
He  says,  <  If  my  daughter  marries  with  consent,  and  leaves 
issue,  she  shall  have  all  my  fortune ;  if  not,  I  substitiite  the 
children  of  my  sister  in  her  place,'  (taking  three  or  four  small 
legacies  out  of  it.)    These  must  be  considered  as  por- 
tions and  personal  'provisions  for  them.    There  are    [*605] 
established  known  distinctions  between  legacies  by  and 
to  strangers,  and  by  parents  or  persons  standing  in  the  place  of 
parents.    In  the  latter  case,  they  are  always  considered  as  por- 
ticms  and  personal  provisions,  which  furnishes  a  strong  argu- 
ment of  personality ;  and  it  was  so  admitted  by  Lord  Hard- 
wicke  in  Beauclerk  v.  Lhrmer^{b)  '  Something  plausible  might 
be  said,  if  this  was  to  be  construed  as  merely  personal  to  her ;' 
but  in  that  sase,  not  only  Miss  Dormer,  but  Lord  George  and 
Lady  Diana  were  all  strangers  to  the  testator."(c)    And  at  the 
conclusion,  speaking  of  the  words  <'  die  without  issue,"  we  find 
him  thus  expressing  himself:  ''The  truth  is,  these  words  are 
condenmed  by  the  law  to  be  surly,  rigid,  inflexible  and  im- 
movable, when  they  are  alone ;  but,  if  they  can  but  once  be 
got  into  sensible  company,  they  lose  their  gloomy,  dogmatical, 
arbitary  disposition,  and  both  speak  and  act  as  the  rest  of  the 
company  do.    And  combining  all  the  words  and  passages  in 
the  will,  and  the  circumstances  I  have  mentioned,  together, 
they  form  a  body  of  evidence  which  carries  resistless  conviction 
-vrith  them  to  our  understandings."((2) 

(«)  WOm.  NotM,  pp.  314,  315.  (c)  Wam.  317,  3ia 

(()  9  Atk.  311.  {d)  Id.  321. 
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Now  the  case  of  Keiley  v.  Fou>ler{a) — ^in  which  the  judg- 
ment of  the  Irish  Court  of  Chancery  was  aflimied  by  the  Hoose 
of  Lords  in  the  time,  I  believe,  of  Liord  Chancellor  Cmndenj  it 
is  to  be  supposed  with  his  concurrence,  certainly  in  aococdance 
with  the  unanimous  opinion  of  the  consulted  Judges  afi^time 
taken  to  consider — ^is,  in  all  respects,  of  the  very  highest  au- 
thority. Considering  that,  in  that  case,  the  executors  had  no 
discretion  to  exercise  as  to  the  mode  of  distributing  the  property ; 
that  the  daughter  might  have  died  leaving  issue,  which  m^t 
afterwards  have  failed  living  the  original  ezecuttnrs ;  that,  on 
the  other  hand,  the  daughter  might  have  survived  the 
[*606]  executors,  and  might  ^afterwards  have  died  witlumt 
leaving  issue,  in  which  event  the  children  of  the  sisler 
or  their  representatives  must  probably  have  been  held  eatitied 
to  take,  whether  those  children  did  or  did  not  survive  the 
daughter,  it  may,  I  think,  be  fairly  doubted  whether  the  cir- 
cumstances held  to  be  sufficient  to  repel  the  presumption  of  the 
unrestricted  sense  of  the  words  "die  without  issiie"  were  more 
fhan  exceedingly  slight  circumstances.  But  it  is  not  to  be  for- 
gotten that  the  Lord  Chief  Justice,  in  the  speech  to  which  I  am 
referring,  said,  "  Every  case  stands  upon  the  evidence  of  the 
testator's  intention  arising  out  of  each  will.  In  questions  of 
intention,  cases,  unless  they  coincide  in  words  and  every  other 
circumstance,  never  assist  but  perplex  the  exposition.  A  will 
is  the  picture  of  a  man's  mind,  and  one  may  as  well  look  at  the 
picture  of  one  man  to  know  the  person  of  another,  as  look  at  Ihe 
will  of  one  mind  to  know  the  mind  of  another."(6) 

And  it  is  true  that  other  eminent  Judges  have  expressed  them- 
selves in  somewhat  similar  terms,  yet  still  those  learned  persons 
did  not  mean  to  deny  that  there  are  some  established  rules  and 
principles  of  construction  from  which  Courts  of  Justice  cannot 
properly  depart ;  or,  to  deny  that  if  the  Supreme  Court  of  tfie 
kingdom  has,  on  a  question  of  construction  in  a  particular  case, 
recognized  and  proceeded  on  some  general  rule  or  general  prin- 

(a)  3  Bro.  P.  C.  299,  ed,  Toml. ;  WUm.  298.  (h)  Wilm.  319. 
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eiple,  the  subordinate  courts  are  thereafter  to  govern  themselves 
by  that  general  rule  or  general  principle,  and  are  not  to  elude 
or  evade  it. 

Now,  although  Keiley  v.  F&wler  turned  upon  the  construction 
of  an  instrument,  I  am  not  sure  that  it  did  not  involve  the  re- 
cognition of  a  general  rule  or  principle  laid  down  in  some 
earlier  cases  to  which  all  the  later  cases  in  the  subordinate 
courts  may  be  thought  not  to  have  entirely  adhered.     Campbell 
V.  Harding{a)  certainly  is  a  decision  equally  of  the 
House  of  Lords,  where  it  was  under  the  title  of  ^Ccmdy    [*607] 
V.  CanipbeU,{b)    The  words,  however,  there  were  these  : 
— <^In  case  of  her  death  without  lawful  issue,  I  then  will  the 
money  so  left  to  her  to  be  equally  divided  betwixt  my  nephews 
and  nieces  who  may  be  living  at  the  time."    Lord  BroughaiUj 
when  the  c£ise  was  before  him  as  Chancellor  in  this  Court, 
treated  the  word  *<  then"  as  a  "wbrd  of  reference  relating  to  the 
determination  of  the  first  limitation,  and  meaning  merely  ^' in 
that  event"  or  5'  if  that  happens/'  as  a  word  of  reasoning  rather 
than  of  time,  and  held  accordingly,  that  the  words  "  at  the  time'' 
meant  at  the  time,  whether  at  or  whensoever  after  the  death 
xvhen.tbfe  issue  should  fail.    He  says,  <<It  is,  therefore,  impossi- 
ble, according  to  any  fair  principle  of  construction,  to  carry  the 
case  further  upon  the  expression  '<  at  the  time"  than  upon  the 
nvoid  ^^then"  used  as  an  adverb  of  time.    The  question  then 
resolves  itself  into  this,  ought  that  expression  to  be  construed 
as  referring  to  the  time  of  the  decease,  or  to  the  time  of  the 
figdlure  of  issue?  and  that  again  brings  us  round  to  the  point 
from  which  the  inquiry  originally  set  out,  that  is  to  say,  to  the 
construction  to  be  put  on  the  clause  of  gift  itself.    Indeed,  it 
is  <Hily  by  a  petitio  principiij  or  something  very  like  it,  that 
the  least  shadow  of  argument  can  be  founded  on  the  expression 
<<  living  at  the  time,"  and  that  only  by  importing  it  into  the 
clause  fix>m  a  subsequent  part  of  the  will."(c) 

(a>  2  Rnv.  &  M.  390.  (c)  3  Runk  6l  M.  413. 

ib}  6  BUgh,  N.  S.  469. 

Tox«.  I.  65 
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Upon  the  appeal  in  the  House  of  LoTds,(a)  Lord  Bnugkam 
referring  to  Barlow  v.  Salter  appears,  from  Ifr.  BligKs  report, 
to  have  said,  "  There  were  not  in  that  case  the  words  *  at  the 
time ;'  but  you  must  construe  those  words  rationally,  and  they 
are  as  consistent  with  the  ailment  for  the  respondent  as  for  the 
appellants.  The  time  indicated  may  be  of  issue  living  at  the 
death  of  the  first  taker,  or  it  may  point  to  indefinite  failare  of 
issue.  If  the  limitation  can  be  made  out  by  context  to 
[*608]  mean  at  the  death,  *you  do  not  want  the  words,  for  pu 
have  the  the  estate  by  the  limitation.  K  the  othei  con* 
struction  is  put  on  them,  the  case  is  decided  against  the  limifi- 
tion  over."  On  the  whole  it  may  be  thought  consistent  with 
what  was  decided  in  Campbell  v.  Hardingy  that,  if  the  words 
had  been  "  living  at  her  death"  instead  of  "  living  at  the  time," 
the  judgment  might  have  been  the  other  way.[3] 

The  gift  in  the  present  case  is  to  the  <^  children  of  mj 
brothers  and  sisters  alive  on  the  death  of  my  last  child. 

I  have  since  the  conclusion  of  the  argument  considered,  be- 
sides the  cases  which  I  have  mentioned, — Exd  v.  WaUaee  ,-(6) 
Bigge  V.  Bensley  ;(c)  Doe  v.  Lyde  ;{d)  those  of  Crowder  t. 
Stone, ie)  Murray  v.  Addenbrooke ,-{/)  Lepine  v.  Ferard;^) 
Malcolm  v.  Taylor  /(A)  Dunk  v.  Fenner  ;{i)  Ferard  v.  GW/- 
Jin,{k)  and  various  others; — ^I  think  I  may  say,  every  printed 
authority  bearing  at  all  importantly  on  the  question  now  befine 
me.  I  caimot  certainly  say  of  it,  as  Mr.  Justice  BuUer  did  of 
the  question  in  Doe  v.  Lyde, —  "  Nothing  in  my  opinioa  can 
raise  a  doubt  in  this  case  but  overwhelming  it  with  a  number 
of  cases," — ^for  I  doubted  as  much  before  I  began  to  read  them 
for  the  present  purpose  as  I  do  now,  and  that  is  exceedingly. 

I  may  now  observe,  however,  that  this  will  has  been  brought 

(a)  8  BUgh,  N.  8. 492.  (/ )  4  Run.  407. 

(b)  9  Vei.  (Mn.  3  IB.  {g)2  Riua.  &  M.  378. 

(c)  I  Bro.  C.  C.  187.  '  (A)  Id.  416. 
(rfM  T  R.  593.  (0  Id.  557. 

(e)  3  Ri».  317.  ik)  9  Km,  615. 

[3]  See  Sufra,  SOI,  n.  (SL) 


CASES  IN  CHANCERY.  606 

184S^— GarreU  v.  CookenU. 

under  the  consideration  of  the  present  Mctster  of  the  RoUs  in 
another  suit,  Burges  v.  Blommarty{a)  in  1837 ;  and  if  the  view 
taken  by  his  lordship  of  the  instrument  is  correct,  the  limitation 
under  which  the  plaintiffs  claim  is  void,  and  they  have  not,  nor 
ever  had  any  title. 

The  question  upon  which  I  now  am,  is  not  whether  they  are  in 
any  manner  or  to  any  extent  bound  by  that  decree,  nor  am 
I  now  to  decide  or  consider  whether  independently  •of  [*609] 
the  question  of  construction  it  is  erroneous,  irregular,  or 
infonnal.  For  the  present  purpose  it  must  be  assumed  not  to 
bind  the  plaintiffs.  But  I  may  say  that,  if  it  be  open  to  objec- 
tions independent  of  the  question  of  construction,  I  consider  this 
as  attributable  to  the  parties,  and  not  to  the  Court  under  whose 
attention  nothing  as  I  collect  was  brought  beyond  that  single 
and  simple  question;  which  question,  however,  his  Lordship 
did  certainly  decide,  having  before  him  parties  claiming  in  the 
same  manner  by  the  same  title  or  supposed  title  as  the  present 
plaintiffs,  and  he  decided  it,  as  I  am  informed  by  the  bar,  after 
an  adverse  argument  conducted  on  either  side  by  counsel  of 
weight  and  consideration.  I  cannot,  therefore,  refuse  to  look,  as 
matter  of  precedent  or  authority,  at  what  was  thus  done  by  a 
judge  in  the  position  of  the  Master  of  the  Rolls. 

If,  indeed,  independently  of  his  decree,  I  could  have  formed  a 
conclusion  fully  satisfactory  to  my  mind,  in  favour  of  the  plain- 
tiffa^  title,  I  might  probably  have  deemd  it  my  duty  not  to  give 
way  to  the  disposition  which  I  must  feel  to  prefer  his  judgment 
to  my  own.  and  to  the  distrust  with  which  I  must  regard  an 
opinion  of  mine  differing  from  his.  But  I  have  been  unable  to 
form  such  a  fully  satisfactory  conclusion.  A  judicial  dissent  on 
my  part  from  that  which  he  has  adjudicated,  ought  to  be  found- 
ed on  the  clear  conviction  of  my  mind,  that  the  decision  is 
erroneous.    Such  a  clear  conviction  I  do  not  feel. 

On  the  whole  I  must  consider  Lord  LangdaUs  authority  as 
outweighing  any  doubts  of  mine,  and  deferring  to  it  and  swayed 

(a)  See  Mle,  ^  49& 
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by  it,  though  not  folly  satisfied  that  in  its  absence  I  shodd  have 
arrived  at  the  same  conclusion,  I  dismiss  the  bilL 

I  have  collected  from  the  bar,  that  this  case  will  be,  and  in 
any  event  would  have  been,  taken  probably  before  the  lard 
Chancellor,  - 1  think  such  a  course  reasonable  on  the  part  of  the 
plaintiiEs.  I  think  if  I  had  decided  in  their  favour,  it  would 
have  been  reasonable  on  the  part  of  the  adverse  defendants. 


p610]  ^Thomas  and  others  v.  Jones.    . 

1843. 

Poipetnal  injunction  gnmtod  to  iwtnun  the  tonant  of  a  fiom,  in  peat  of  nUoh  mf  t 
pod,  through  which  ran  a  stream  from  the  moantaina«  depoating*  in  its  pisnp» 
mineral  suhstances,  from  taking  and  carrying  away  from  and  out  of  the  bed  and 
bottom  of  the  pool,  or  any  part  thereof,  any  soil,  oxide  of  iron,  ochre,  shine,  deposii, 
or  other  mineral  sahstviees,  and  from  pnddiing,  loosening,  distnibin^,  and  flottiiif, 
and  from  cannng  to  be  puddled,  loosend,  distuibed,  or  floated  off,  any  soil,  esklAsf 
iron,  ochre,  shine,  deposits,  or  mineral  substances,  already  depositad,  or  thenaftst 
to  be  deposited,  upon  the  beds  of  the  said  pool,  the  right  of  the  plaintiffii  to  the  wt- 
oral  mineral  substances  having  been  established  by  a  verdict  in  an  action  at  law 
brought  by  them  against  the  defendant,  and  not  in  an  issue  or  action  directed  by 
the  Court 

The  bill  in  this  case  was  filed  by  Jane  Thomas  as  seised  in 
fee,  subject  to  a  mortgage  to  the  other  plaintifEs,  of  a  fann  and 
lands  called  Llaethdu,  in  the  parish  of  Amlwch,  in  the  county 
of  Anglesey.  The  bill  stated,  that  the  farm  and  lands  abutted 
towards  the  south  and  on  the  south-east  and  south-west  sides 
thereof  on  lands  belonging  to  the  Marquis  of  Anglesey,  and  <m 
the  north-west  side  thereof  upon  lands  belonging  to,  or  occupied 
by,  the  defendant  Joseph  Jones,  either  alone  or  jointly  with  other 
persons. 

That  the  farm  and  lands  of  Llaethdu  consisted  in  part  of 
several  acres  of  land  covered  with  water,  called  Llaethdu  Pool, 
and  in  part  of  a  piece  or  parcel  of  land  covered  with  water, 
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called  the  Lower  Pool, — ^the  Lower  Pool  being  situate  at  or  near 
the  north-west  extremity  of  the  farm  and  lands  called  Llaethdu. 
That  a  stream  or  watercourse,  having  its  source  or  spring  in  or 
near  to  a  mountain  called  Par3r's  Motmtain,  and  in  a  part  of  the 
lands  which  belonged  to  the  Marquis  of  Anglesey,  for  a  very 
long  period  of  time,  and  greatly  exceeding  twenty  years,  had 
run  and  flowed  from  Paryt  Mountain  down  to  and  through 
part  of  the  farm  and  lands  of  Llaethdu  into  and  through  the 
said  pool  called  Llaethdu  Pool,  and  from  the  said  last-mentioned 
pool  over  other  part  of  the  same  farm  and  lands  of  the  plaintiff 
Jane  Thomas,  to  and  into  the  pool  called  the  Lower  Pool,  form- 
ing in  part  of  its  course  the  north-western  boundary  of  the  farm 
and  lands  of  Llaethdu ;  and,  during  the  whole  of  the  said  period 
of  time,  the  said  two  pools  had  always  been  supplied  with 
water  from  and  by  the  said  stream  or  watercourse. 

That  all  such  parts  of  the  bed  of  the  said  stream  or  water- 
course as  were  situate  between  the  lower  end  of  the  pool 
cfdled  Llaethdu  Pool  and  the  upper  end  of  the  pool  *cal-    [*611] 
led  the  Lower  Pool  were  part  and  parcel  of  the  Llaethdu 
estate,  and  were  the  exclusive  property  of  the  owners  of  that 
estate. 

That  the  water  of  the  stream  or  watercourse  was,  and  for  a 
very  long  period  of  time  had  been,  continusdiy  charged  or  im- 
pregnated with  mineral  substances  of  great  value,  and,  amongst 
other  mineral  substances,  with  a  ferruginous  earth,  ochre,  or 
calx,  of  a  yellow  colour,  of  great  value,  called  oxide  of  iron, 
ochre,  or  shine ;  and  the  stream  or  watercourse,  when  it  flowed 
in  its  usual  and  accustomed  manner,  and  as  it  of  right  ought  to 
&>\rj  deposited  upon  the  beds  of  the  stream,  and  upon  the  beds 
and  bottom  of  the  two  pools  called  Llaethdu  Pool  and  the  Lower 
Pool,  and  also  upon  other  lands  of  the  plaintiff  Jane  Thomas, 
part  of  the  said  farm  of  Llaethdu,  over  which  it  flowed  in  its 
passage  from  the  pool  called  Llaethdu  Pool  to  the  pool  called 
the  Lower  Pool,  large  quantities  of  the  said  oxide  of  iron,  ochre, 
shine,  or  other  matters  ;  and  that  the  said  stream  or  watercourse 
ha4l  in  &ct  deposited  upon  the  beds  of  the  said  two  pools  called 
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Llaethdu  Pool  and  the  Lower  Poll,  and  upon  other  parts  of  the 
said  farm  and  lauds  called  Llaethdu,  large  quantities  of  the  said 
oxide  of  iron,  ochre,  or  shine,  and  other  matters  and  subslanceSf 
and  all  which  said  oxide  of  iron,  ochre,  or  shine,  and  other  mat- 
ters,  when  so  deposited,  became  part  of  the  soil  of  the  said  beds, 
and  of  the  land  on  which  they  were  deposited  as  afoies^d,  and 
were  of  great  value.  * 

That  the  defendant  Joseph  Jones  was,  and  for  a  consideiaUe 
time  past  had  been,  either  by  himself  or  together  with  other  par- 
ties unknown  to  the  plaintiffs,  the  owner  or  occupier  of  a  m3l 
called  Melin  Adda,  in  or  near  Amlwch  aforesaid,  situate upoQor 
near  the  said  stream  or  watercourse,  but  lower  down  the  stream 
or  watercourse  than  the  pool  called  the  Lower  Pool ;  and  that 
the  defendant  Joseph  Jones  was,  and  for  several  years  past  had 

been,  either  alone  or  together  with  other  persons  un- 
[*612]    known  to  *the  plaintiffs,  the  occupiers  of  a  certain  pool 

or  piece  of  land,  covered  with  water,  called  Ceirigy 
Bleiddia  Pool,  situated  higher  up  the  said  stream  or  water- 
course than  the  pool  called  Llaethdu  Pool,  and  upon  the  lands 
of  the  said  Marquis  of  Anglesey,  and  between  the  &rm  and 
lands  of  Llaethdu  and  the  source  of  the  said  stream  or  water- 
course ;  and  that  the  said  stream  or  watercourse,  for  a  long 
period  of  time,  had  of  right  flowed,  and  still  of  right  ought  to 
flow,  through  and  from  the  said  pool  called  Cerrig  y  Bleiddia 
Pool,  through  and  over  certain  parts  of  the  farm  and  lands  of 
Llaethdu  into  the  said  pool  called  Llaethdu  Pool,  and  from 
thence  into  the  pool  called  the  Lower  Pool.    But  the  said  Josef* 
Jones  had  lately,  from  and  out  of  the  beds  and  bottom  of  thai 
part  of  the  stream  or  watercourse  which  was  situated  upon  and 
formed  part  of  the  farm  and  lands  called  Llaethdu,  and  fw«ft 
and  out  of  the  bed  and  bottom  of  the  pool  called  Llaethdu  Pool, 
and  of  the  pool  called  the  Lower  Pool,  taken  and  carried  away 
large  quantities  of  soil,  and  of  the  aforesaid  oxide  of  iron,  ochic, 
shine,  and  deposit  belonging  to  the  plaintiff,  Jane  Thomas,  and 
which  had  been  previously  deposited  by  the  stream  or  water- 
course in  and  upon  the  aforesaid  parts  of  the  said  beds  and  hot- 


CASES  ny  CHANCERY.  612 

1843. — ^Thomas  v.  Jones. 

torn,  and  had  in  fact  become  part  of  the  soil  of  the  said  beds 
and  bottom,  and  were  of  great  value ;  and  that  he  had  sold  the 
same  for  lai^e  sums  of  money,  and  for  his  own  benefit  and 
advantage,  or  he  had  in  some  other  way  converted  the  same  to 
his  own  use  and  profit. 

That  whenever  the  water  of  the  said  stream  or  watercourse 
did  not  flow  and  run  into  the  pool,  called  Llaethdu  Pool,  in  reg- 
ular quantities,  but  in  larger  quantities,  and  more  forcibly  and 
rapidly  than  it  usually  did,  such  increased  quantity  of  water  had 
always  or  generally  and  frequently  the  eflect  of  disturbing  and 
agitating  the  stream  and  the  pools  called  Llaethdu  Pool,  and 
the  Lower  Pool,  and  of  thereby  carrying  off  great  quantities  of 
the  soil  of  the  bed  and  bottom  of  the  said  stream  and 
pools,  and  of  the  said  *oxide  of  iron,  ochre,  shine,  or  de-  [*613] 
posit,  and  of  preventing  any  further  deposit  of  the  said 
mineral  substances,  and  particularly  of  carrying  off  the  finest 
and  most  valuable  part  of  such  substances,  and  of  preventing  the 
same  from  being  deposited  upon  the  beds  of  the  said  stream  and 
pools,  and  of  causing  the  whole  or  the  greater  part  of  the  said 
substances  which  would  otherwise  have  been  deposited  upon 
the  beds  of  the  said  pools,  and  part  of  the  said  substances  which 
had  already  been  deposited  there,  to  be  carried  out  of  the 
said  pools  into  a  lower  part  of  the  said  stream  or  watercourse. 

That  the  defendant  Joseph  Jones  had  lately  erected  and  con- 
tinued, or  caused  to  be  erected  and  continued,  in  and  upon  the 
said  pool  called  Cerrig  y  Bleiddia,Pool,  certain  dams  and  other 
erections  for  the  sole  piupose  of  thereby  occasionally  damming 
up  the  water  of  the  stream  in  the  pool  called  Cerrig  y  Bleiddia 
Pool,  and  preventing  the  stream  from  running  and  flowing  in  its 
usual  and  accustomed  way  from  the  pool  called  -Cerrig  y  Bleid- 
dia, to  and  into  the  pools  called  Llaethdu  Pool,  and  the  Lower 
Pool,  and  that  the  dams  and  other  erections  were  a  contrivance 
of  the  defendant  Joseph  Jones,  whereby  he  was  able  either  to 
prevent  the  water  of  the  stream  from  running  and  flowing  from 
the  said  pool  called  Cerrig  y  Bleiddia  Pool,  into  the  pools  called 
Llaethdu  Pool  and  the  Lower  Pool,  or  to  cause  the  water  to 
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flow  and  run  in  larger  quantities  and  with  greater  foice  than  it 
usually  did  from  the  pool  called  Cerrig  y  Bleiddia  Pool  into  the 
pools  called  Llaethdu  Pool  and  the  Lower  Pool ;  and  the  de- 
fendant Joseph  Jones  had  also  cut,  dug,  and  made  and  contin- 
ued in  and  out  of  the  sides  and  bed  or  bottom  of  the  pool  called 
Llaethdu  Pool,  and  of  the  stream  or  watercourse  between  the 
7)ool  called   Llaethdu  Pool  and   the  Lower  Pool,  and  of  the 
Lower  Pool  and  other  parts  of   the  stream    or  wateicouise, 
trenches,  channels,  cuts,  and  reservoirs  of  considerable  depth 
and  width,  and  by  means  of  the  said  dams  and  othei 
[•614]    erections,  and  of  the  •said  channels,  cuts,  and  reser- 
voirs or  by  some  of  such  means,  the  defendant  Joseph 
Jones  had  frequently  and  for  long  periods  of  time  prevented  the 
water  ^f  the  said  stream  and  watercourse  from  flowing  and 
running  in  regular  quantities  fron>  the  pool  called  Cerrig  y  Ble- 
iddia Pool  to  and  into  the  pool  called  Llaethdu  Pool,  and  from 
depositing  upon  the  bed  of  the  said  last-mentioned  pool  the 
aforesaid  mineral  substances,  or  any  of  them ;  and  the  defend- 
ant Joseph  Jones,  by  means  of  the  said  dams  and  other  erec- 
tions, and  of  the  said  trenches,  chaimels,  cuts,  and  reservoin, 
or  by  some  of  the  said  means,  caused  the  water  of  the  said 
stream  or  watercourse  frequently  and  for  long  periods  of  time 
to  run  and  flow  into  and  through  the  pool  called  Llaethdu  Pool 
and  the  Lower  Pool,  and  that  part  of  the  streamer  watercourse 
which  was  between  the  said  two  pools,  in  la^er  quantities, 
and  with  greater  force  and  rapidity  than  it  otherwise  would 
have  done ;  the  effect  of  the  said  water  so  running  and  flowing 
into  the  said  pool  called  Llaethdu  Pool,  and  the  Lower  Pool, 
and  the  stream  or  watercourse,  in  increased  quailtities,  and  with 
greater  force  and  rapidity,  being  to  prevent  the  water  from  de- 
positing upon  the  bed  of  the  l^aid  pools  and  stream  any  part  of 
the  said  mineral  substances  wherewith  it  was  then  charged  or 
impregnated ;  and  to  cause  all  such  mineral  substances,  togeth- 
er with  large  quantities  of  the  like  mineral  substances  which 
had  been  previously  deposited  by  the  watercourse  upon,  and 
were  then  lying  upon,  the  bed  of  the  said  pools  and  sUDpam,  and 
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had  become-part  of  the  soil  thereof^  to  be  carried  and  conveyed 
by  the  water  so  running  and  flowing  in  increased  quantities  and 
with  greater  force  and  rapidity  out  of  the  said  pool  and  into 
the  said  channels,  cuts,  and  reservoirs,  and  to  be  deposited  by 
the  said  water  upon  the  beds,  and  at  the  bottom  of  the  said 
channels,  cuts,  and  reservoirs. 

That  by  the  means  aforesaid  large  quantities  of  soil,  oxide  of 
iron,  ochre,  shine,  and  other  mineral  substances,  and 
•deposits  of  great  value,  had  been  deposited  in  and  upon     ['SIS] 
the  beds  of  the  said  channels,  and  cuts,  and  reservoirs, 
which  would  have  been  deposited  or  remained  upon  the  bed  of 
the  said  pools  and  stream,  or  upon  some  other  parts  of  the 
farm  and  lands  of  the  plaintiff',  if  the  said  dams  and  other  erec- 
tions had  not  been  wrongfully  made  and  continued,  and  the 
said  channels,  cuts,  and  reservoirs  had  not  been  wrongfully  cut, 
^ug,  made,  and  continued  by  the  said  defendant  Joseph  Jones  : 
and  the  defendant  Joseph  Jones  had  taken,  and  carried  away, 
and  sold,  for  large  sums  of  money,  or  in  some  other  manner 
converted  and  applied  to  his  own  use  and  benefit,  the  whole  of 
the  said  soil,  oxide  of  iron,  ochre,  shine,  and  other  mineral  sub- 
stances and  deposits,  which  by  and  owing  to  the  means  afore- 
said had  been  deposited  in  and  upon  the  beds  of  the  aforesaid 
channels,  trenches,  cuts,  and  reservoirs. 

That  the  defendant  Joseph  Jones  had,  at  different  times,  as- 
sumed a  right  to  the  disposition  and  control  of  the  oxide  of  iron, 
ochre,  shine,  or  deposit,  by  the  said  stream  or  watercourse,  and 
especially  in  or  about  the  month  of  November,  1836,  when  one 
David  Jones  having  wrongfully  removed,  or  caused  to  be  re- 
moved, some  portion  thereof,  the  defendant  Joseph  Jones  di- 
rected the  said  David  Jones,  or  his  workmen,  to  cease  firom 
doing  so,  and  placed  the  oxide  of  iron,  ochre,  shine,  or  matter, 
which  had  been  so  removed,  or  caused  the  same  to  be  placed  in 
SL  iKrarehouse  or  other  place,  at  the  port  of  Amlwch,  under  the 
control  of  the  defendant  Joseph  Jones,  and  had  subsequently 
disposed  of,  or  converted  the  same  to  his  own  use,  and  had  not 
in  axiy  manner  accounted  to  the  plaintiffs,  for  the  same. 
Vol.  I.  66 


615  CASES  IN  CHANCERY. 


1849— Thomas r.  Ji 


The  bill  charged  that,  during  three  months  in  the  summer  of 
the  year  1836,  a  great  number  of  men  were  employed,  and  by, 
or  by  the  direction,  or  with  the  privity,  of  the  said  defendant, 
in  the  said  pool  called  the  Llaethdu  Pool,  and  the  said  Lover 
Pool,  and  that  part  of  the  said  stream  which  was  between 
[•616]    those  pools,  or  some  or  one  of  *them,  and  that  the  men  so 
employed  did  then  and  there  cut,  heap,  disturb,  and 
puddle  divers  large  quantities  of  soil,  oxide  of  iron,  ochre,  shine, 
and  other  mineral  substances,  and  other  deposits  which  then  were 
deposited  on  the  bed  of  the  said  pools  and  stream,  and  formed 
part  of  the  soil  of  the  said  farm  and  lands  called  Llaethdu,  and 
did  mix  the  said  soil,  oxide  of  iron,  ochre,  shine,  and  other  min- 
eral substances,  and  other  deposits  with  the  stream  of  water 
which  ran  into  the  said  pool,  called  Llaethdu  Pool,  fiom  the 
said  pool,  called  Cerrig  y  Bleidda  Pool. 

That  the  defendant  had  also  caused  several  reservoirs  or  ba- 
sins to  be  cut  and  made  on  one  side  of  the  said  stream,  and  lower 
down  the  said  stream  than  Llaethdu  Pool,  for  the  purposes  of 
receiving  all  the  said  soil,  oxide  of  iron,  ochre,  shine,  and  other 
mineral  substances  and  deposit  which  might  be  floated  off  and 
carried  by  the  stream  out  of  the  pool,  called  Llaethdu  Pool,  and 
of  causing  all  such  soil,  oxide  of  iron,  ochre,  shine,  and  other  min- 
eral substances  and  deposits,  to  be  carried  to  and  deposited  on  a 
certain  farm  or  lands  belonging  to  or  occupied  by  the  defendant 
called  Glanyllyn,  which  were  situate  near  to  the  said  stream, 
in  its  course  from'the  Llaethdu  Pool  to  the  said  Lower  Pool 

That  the  necessary  or  actual  consequence  and  effect  of  the 
said  cutting,  heaping,  puddling,  and  mixing  and  stirring  up 
was  to  cause  divers  large  quantities  of  the  said  soil,  oxide  of 
iron,  shine,  and  other  mineral  substances  and  deposits,  to  be 
floated  off  and  carried  out  of  the  said  pool,  called  Llaethdn 
Pool,  into  the  said  reservoirs  and  basins. 

The  bill  charged  that  the  said  several  acts  and  doings  of  the 
defendant  had  caused  great  and  irreparable  injury  to  the  ftnn 
and  lands  of  Llaethdu,  and  that  the  defendant  had,  by  the 
means  and  in  the  manner  aforesaid,  carried  and  taken  away, 


GASES  IN  CHANCERY.  616 


1842. — Thomas  t.  Joues. 


and  caused  to  be  taken  and  carried  away  from  and  off  the 
said  farm  and  lands  called  Llaethdu,  and  converted  to  his  own 
use  large  quantities  of  the  soil  of  the  said  farm  and 
lands  of  great  value,  and  that  all  such  *soil  formed   .[*517] 
part  of  the  inheritance  of  the  said  farm  and  lands. 

The  bill  charged  that,  in  or  about  the  year  1779,  one  Rice 
Thomas,  since  deceased,  was  the  owner  of  the  said  farm  and 
lands  called  Llaethdu ;  and  that,  in  or  about  the  year  1779,  Rice 
Thomas  made  a  lease,  for  three  lives,  of  the  said  farm  and  lands 
to  the  Rev.  Edward  Hughes  and  Thomas  Williams,  Esq.,  and 
that  one  of  the  said  three  lives  was  still  living,  and  the  lease 
was  still  subsisting;  and  that  there  were  expressly  excepted 
and  reserved  out  of  the  demise  thereby  made  all  timber  and 
other  trees,  woods,  and  underwoods,  quarries  mines,  minerals, 
of  what  nature  or  kind  soever  at  the  time  of  making  the  said 
lease,  standing,  growing,  and  being,  or  which  should  or  might 
thereafter,  grow,  arise,  or  be  discovered  in,  upon,  or  under  the 
surface  of  the  said  demised  premises,  or  any  part  thereof.  That, 
in  or  about  the  year  1781,  part  of  the  premises  comprised  in  the 
said  lease  of  the  12th  day  of  November,  1779,  were  assigned  or 
underlet  to  one  Jonathan  Roose,  and  that  the  remainder  of  the 
premises  were,  in  or  about  the  year  1807,  assigned  or  underlet 
to  James  Roose  and  William  Hughes,  and  that  the  said  James 
Boose  died,  having  appointed  his  widow,  Ellen  Roose,  execu- 
trix of  his  last  will  and  testament,  and,  by  such  last  will  and 
testament,  he  devised  to  her  his  interest  in  the  said  lease ;  and 
that,  after  the  death  of  the  said  James  Roose,  the  defendant 
married  his  daughter,  and  claimed  to  be  entitled,  under  and  by 
virtue  of  some  assignment  or  underlease,  to  all  and  singular  the 
premises  comprised  in  the  said  lease  of  the  12th  day  of  Novem- 
ber, 1779,  as  tenant  thereof,  and  that,  as  such  tenant,  he  pretend- 
ed that  he  was  entitled  to  take  and  carry  away  from  and  out  of 
the  said  pools,  and  from  and  out  of  the  bed  of  the  said  stream  or 
watercourse,  at  his  free  will  and  pleasure,  all  the  oxide  of  iron, 
ochre,  shine,  and  other  mineral  substances  deposited  in 
the  said  pools  or  upon  the  bed  of  the  *said  stream,  and    [*618] 
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that  the  said  deposit  was  not  included  in  the  said  ^cqition  and 
reservation  of  all  quarries,niines,  and  minerals. 

The  bill  charged  that  if  the  said  deposit  should  not  be  con- 
sidered to  be  within  the  words  or  spirit  of  the  said  exception 
and  reservation,  the  defendant  was  not  entitled,  and  never  was 
entitled  as  such  tenant  as  aforesaid,  or  in  any  other  character 
or  right,  to  take  and  carry  away  from  and  out  of  the  said  pools, 
or  from  or  out  of  the  bed  of  the  said  stream,  any  part  of  the  said 
deposit,  and  that  all  such  deposit  formed  part  of  the  soil  of  the 
said  demised  premises,  and  that  the  said  defendant,  by  taking 
and  carrying  away  the  said  deposit,  had  committed,  from  time 
to  time,  waste  and  destruction  on  the  said  demised  premises. 

The  bill  charged,  as  evidence  of  the  right  of  the  plaintiff  J. 
Thomas  to  the  said  deposit,  and  of  the  defendant's  acknowledg- 
ment of  such  right,  that  in  the  year  1833  the  defendant  was 
desirous  of  removing  out  of  the  said  pools  or  one  of  them,  or  oat 
of  the  said  stream,  some  part  of  the  said  deposit,  and  that  the 
defendant  upon  that  occasion  applied  to  plaintiff  Jane  Thomas, 
or  her  agent,  for  permission  so  to  do ;  and  that  such  pennissiuQ 
was  granted  to  him,  or  understood  to  be  granted,  in  oonsideia- 
tion  of  his  agreeing  to  pay  the  plaintiff  Jane  Thomas,  as  he  in 
fact  did  agree,  certain  royalties  or  rents  for  the  same ;  but  the 
plaintiff  Jane  Thomas,  shortly  after  such  agreement  was  made, 
or  understood  to  be  made,  refused  or  discontinued  such  permis- 
sion, as  she  was  entitled  to  do ;  and  in  the  month  of  October, 
1833,  one  Frederick  Lowry  Barnwell,  the  solicitor  and  agent  of 
plaintiff,  called  on  the  said  defendant,  and  gave  him  notice  of 
such  refusal  or  discontinuance,  and  requested  the  said  defend- 
ant to  desist  from  further  taking  or  meddling  with  the  said  soil, 
oxide,  shine,  or  other  deposit. 

That  in  the  month  of  May,  1833,  the  said  defendant 
[•519]    •delivered  to  the  plaintiff  Jane  Thomas  a  written  state- 
ment in  his  own  handwriting  of  the  amount  of  royalty. 

The  bill  charged  that  a  large  quantity  of  oxide  of  iron,  ochi^ 
shine  and  other  mineral  substances  of  large  value,  was  then 
lying  upon  the  beds  of  the  said  pools,  or  of  the  said  watei^ 
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ooarse^  or  near  thereto ;  and  that  all  such  deposit  formed  part  of 
the  soil  o^  the  said  farm  and  lands  called  Llaethdu,  and  that 
the  said  defendant  intended  to  take  and  carry  away  the  same. 
The  bill  prayed  a  reference  to  the  Master  to  take  an  account 
of  the  quantity,  quality,  and  value  of  all  the  soil,  oxide  of  iron, 
ochre,  shine,  and  other  mineral  substances  and  deposits  which 
had  been  carried  and  taken  away,  by  or  by  the  order  of  the  said 
defendant,  from  and  out  of  or  from  the  bed  and  bottom  of  the 
pool  called  Llaethdu.     And  that  the  defendant  might  be  ordered 
to  pay  to  the  plaintiff  Jane  Thomas,  what,  upon  taking  the  said 
account,  should  be  found  to  be  the  value  of  the  said  soil,  oxide 
of  iron,  ochre,  shine,  and  other  mineral  substances  and  deposits ; 
and  that  the  defendant,  his  servants,  workmen,  and  agents, 
might  be  restrained  by  the  order  and  injunction  of  this  honoura- 
ble Court  from  taking,  carrying  away,  and  removing,  or  causing 
to  be  taken,  carried  away,  and  removed  from  and  out  of  the  said 
pool  called  Llaethdu  Pool,  any  soil,  oxide  of  iron,  ochre,  shine 
deposit  or  mineral  substances  ;  and  that  the  said  defendant,  his 
servants,  workmen,  and  agents,  might  be  restrained  from  pud- 
dling, loosening,  disturbing,  and  floating  off,  and  from  causing  to 
be  puddled,  loosened,  disturbed,  and  floated  off,  any  soil,  oxide 
of  iron,  ochre,  shine,  deposits,  or  mineral  substances,  which  had 
already  been  deposited,  or  which  might  thereafter  be  deposited 
upon  the  bed  of  the  said  pool,  called  Llaethdu  Pool ;  and  from 
doing  and  causing  to  be  done  any  act,  matter,  or  thing  whatso- 
ever,   whereby  the  water  of  the  said  stream  or  watercourse 
might  be  prevented  from  depositing  upon  the  bed  of 
the  said  *pool,  called  Llaethdu  Pool,  the  oxide  oi  iron,     [*620] 
ochre,  shine,  and  mineral  substances,  with  which  it  then 
was,  or  thereafter  might  be,  charged  or  impregnated,  or  whereby 
the  oxide  of  iron,  ochre,  shine,  and  mineral  substances,  with 
ivhich  the  said  stream  or  watercourse  then  was,  or  thereafter 
might  be,  charged  or  impregnated,  or  any  soil  or  other  substance 
-w^hich  might  be  deposited  upon  the  bed  of  the  said  pool,  called 
Lflaethdu  Pool,  and  might  be  carried  and  floated  out  of  and 
firom   the  said  pool ;  and  that  the  said  defendant,  his  servants, 


620  CASES  IN  CHANCERY. 


1842.— ThomM  ▼.  Jonf 


agent,  and  workmen  might  in  like  manner  be  restrained  from 
committing  any  further  waste  or  spoil  to  such  part  (if  any)  of 
the  said  demised  premises,  as  consisted  of  the  said  pool,  called 
Llaethdu  Pool,  or  any  part  thereol^  the  plaintifiis  thereby  waiving 
all  penalties  and  forfeitures  (if  any)  incurred  by  the  said  defend- 
ant on  account  of  the  several  matters  and  things  therein  com- 
plained of 

The  defendant  by  his  answer  admitted  the  title  of  the  plain- 
tiffs, as  stated  in  the  bill,  to  the  Llaethdu  farm,  and  that  he  was 
tenant  for  a  life  or  lives  under  them  of  the  farm,  and  in  posses- 
sion accordingly.  He  further  stated  that  the  pool  called 
Llaethdu  Pool  was  latterly  of  much  greater  extent  than  it  was 
in  the  year  1779 ;  that  as  to  that  part  of  the  pool,  as  it  at  pres- 
ent was,  which  was  not  covered  with  water  in  1779,  it  formed 
part  of  Llaethdu  farm,  but  that  as  to  the  residue  thereof^  viz., 
the  more  ancient  part  of  the  pool  it  formed  no  part  of  the 
Llaethdu  farm,  and  that  the  plaintifis  had  no  title  to  or  interest 
in  it.  That  he,  the  defendant,  or  the  Melin  Adda  Company,  of 
which  he  was  a  member,  was  or  were  in  fact  seised  in  fee  of  the 
ancient  pool ;  or  that,  if  he  alone  was  not,  or  he  and  the  Com- 
pany were  not,  seised  in  fee  of  the  ancient  pool,  yet  that  the 
Mill  Company,  of  which  he  was  a  member,  having  mills  lower 
down  the  stream,  had  at  all  hours  of  the  day  and  night  been  acr 

customed  to  scour  and  cleanse  the  upper  part  of  the 
{*621]    stream,  including  its  course  through  the  pool,  'for  the 

purpose  of  facilitating  the  use  and  working  of  the  mills. 
The  defendant  admitted  the  deposits  made  by  the  stream  in  its 
course  through  the  pool ;  and  he  admitted  that  in  and  before  the 
year  1833,  he  had  taken  part  of  the  soil  thus  deposited  and  con- 
verted* the  same  to  his  own  use,  and  for  which,  under  an  arrange- 
ment, he  paid  a  royalty  to  the  plaintiff;  but  that  since  1833,  and 
particularly  in  the  year  1836,  he  had  raised  and  taken  the  soil  in 
the  usual  and  ordinary  course  of  scouring  and  cleansing  the 
upper  part  of  the  stream  for  the  purposes  of  the  mill,  and  that 
in  so  doing  he  had  necessarily  and  lawfully  removed  and  dis- 
lodged parts  of  the  soil,  by  means  of  which  those  portions  of  the 
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soil  had  been  exposed  to  the  action  of  the  water,  and  bad  been 
with  the  water  used  by  those  to  whom  the  water  had  come,  in 
that  mixed  state. 

Issue  was  joined  in  the  cause,  and  witnesses  were  examined 
on  both  sides.  After  issue  had  been  joined,  and  publication 
had  passed  in  the  cause,  an  action  of  trespass  on  the  case  for 
the  damage  done  to  the  reversionary  interest  of  the  plaintiffs 
was  commenced  against  the  defendant  and  his  partners  by  the 
plaintiffs  against  the  defendant  Jones  and  his  copartners,  the 
Melin  Adda  Company,  in  respect  to  the  matters  forming  the 
subject  of  the  bill. 

The  equity  suit  came  on  to  be  heard  before  Lord  CoUenham 
on  the  17th  November,  1840.  n 

Mr.  James  Wigram  and  Mr.  Ellison,  for  the  plaintiffs. 

Mr.  Crirdlestone  and  Mr.  Metcalfe,  for  the  defendants. 

By  the  decree  of  Lord  Cottenham,  dated  the  25th  January,. 
1841,  the  plaintiffs'  bill  was  dismissed  with  costs,  so  far  as 
related  to  the  lower  pool,  and  as  to  the  whole  of  the 
plaintiffs'  demands  prior  to  the  lOih  October,  1833.  *The  ['522] 
bill  so  far  as  related  to  the  whole  of  Llaethdu  Pool,  and 
as  to  the  demands  of  the  plaintiff,  in  respect  of  such  pool,  since 
10th  October,  1833,  was  retained  for  a  twelvemonth,  and  in  the 
mean  time  the  plaintiff  was  to  be  at  liberty  to  proceed  to  a  trial 
of  the  action  brought  by  the  plaintiffs,  or  some  of  them,  against 
the  defendant,  in  relation  to  the  matters  in  respect  of  which  the 
bill  was  retained. 

The  action  at  law  was  tried,  and  a  verdict  was  found  for  the 
plaintiffs.(a) 

The  cause  now  came  on  for  hearing  on  the  equity  reserved. 

Mr.  Simpkinson  and  Mr.  Welshy,  for  the  plaintiffs,  contend- 

(a)  The  nature  of  the  pIoadingB  and  of  the  issues  joined  in  the  action  at  law  is 
•Aated  at  length  in  the  judpnent  of  the  Vioe-Chanoellor. 


69SI  CASES  IN  CHANCERY. 


1842.->TboiiiM  ▼.  JanM. 


ed  that  the  verdict  and  judgment  at  law  had  setded  tfaequesdoa 
of  title,  and  that  the  account  and  perpetual  injnnctioii  were 
consequential. 

Mr.«  Girdlestane,  Mr.  Metcalfe^  and  Mr.  G.  Price,  for  the 
defendants,  insisted  that  the  action  had  not  really  tried  the 
question  which  the  Lord  Chancellor  intended  to  be  tried,  viz. 
what  particular  part  of  the  surface  now  covered  withwatei 
consisted  of  the  old  pool  within  its  ancient  limits,  and  what 
particular  part  thereof  consisted  merely  of  accretion. 

Feb.  25th. — ^The  Vice-Chancellor. — [After  stating  the 
proceedings  and  Lord  Cottenhanis  decree] — ^Now  this  decree 
has  never  been  sought  to  be  reheard  or  appealed  from,  as  I 
understand  it.  The  action  proceeds,  is  tried,  there  is  a  verdict 
and  final  judgment.  We  will  now  see  what  that  action  is 
which  Lord  Cottenham  held,  and  must  have  held,  to  be  that 

by  which  his  conduct,  or  the  conduct  of  the  Judge  who 
[*523]    might  hear  the  cause  at  a  subsequent  period,  should  'be 

regulated.    Let  us  see  what  that  action  was,  rejecting 
the  matters  which  relate  to  the  lower  pool  and  the  narrow  pait 
of  the  stream.    The  first  count  stating  the  title,  and  the  acts 
alleged  to  be  wrongful,  complains  of  them  as  to  the  damage  and 
injury  of  the  reversion,  and  concludes  for  damages.    The  de- 
fendant pleaded  several  pleas.    Now  it  must  be  lemembered 
that  those  pleas  are  pleaded,  as  the  record  states,  on  the  24th 
February,  1841,  the  date  of  Lord  Cottenharnfs  decree  being  the 
26th  of  January  preceding.    The  first  plea  is  the  general  issue 
as  to  the  ancient  part  of  Llaethdu  Pool ;  that  is,  merely  deny- 
ing the  wronglEul  acts  imputed.    Issue  is  joined  on  that,  and  the 
verdict  and  judgment  are  for  the  plaintiffs,  establishing  against 
the  defendant  that  he  had  done  those  acts.    The  second  plea, 
as  still  confined  to  the  ancient  part  of  Llaethdu  Pool,  is,  that  the 
persons  alleged  to  be  tenants  of  it,  and  under  whom  the  defendant 
would  claim  if  they  were  tenants,  were  not  so  tenants ;  that  is, 
that  Edward  Hughes  and  Thomas  Williams  were  not,  nor  wen 
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either  of  them,  seised  in  their  or  either  of  their  demesne  as  of 
freehold  of  the  property.    Issue  is  joined  on  that  plea,  and 
judgment  is  for  the  plaintiffs,  conclusively  establishing  against 
the  defendant  the  fact  that  they  mere  so  seisedx>f  the  ancient 
part  of  the  pool.    The  third  plea  is  still  more  important.    The 
third  plea  is,  so  ikr  as  relates  to  the  ancient  part  of  the  pool, 
that  at  the  times,  when,  d&c.  the  reversion  of  or  in  the  said  part 
of  the  said  closes,  pieces  or  parcels  of  land,  that  is,  the  ancient 
pool,  did  not,  nor  did  the  reversion  of  or  in  any  part  thereof 
belong  to  the  plaintiffs  in  manner  and  form  as  in  the  declaration 
is  alleged.    Issue  is  joined  on  that,  and  the  verdict  and  judg- 
ment are  for  the  plaintiffs,  conclusively  and  forever  establishing 
against  the  defendant,  and  all  claiming  under  him,  that  the 
reversion  was  so  vested,  being, 'therefore,  a  fact  much  stronger 
against  his  title  and  in  support  of  the  plaintiffs,  than 
any  other  verdict  and  judgment  could  possibly  *be,  be-    [*624] 
cause  any  other  verdict  and  judgment  could  not  be 
matter  of  estoppel,  which  I  apprehend  this  to  be.    The  fourth 
plea  is,  that  the  reversionary  estate  and  interest  of  the  plaintiffs 
of  and  in  the  ancient  part  of  the  pool  has  not  been,  nor  is  in- 
jured, reduced,  or  lessened  in  value  in  manner  and  form  as 
alleged.    Issue  is  joined  on  that  plea,  and  verdict  and  judgment 
are  for  the  plaintiffs,  conclusively  establishing  against  the  de- 
fendant that  the  reversionary  interest  was  not  only  damaged 
but  injured  in  manner  and  form  as  alleged.    That  relates  only 
to  one  portion  of  the  pool,  namely,  the  ancient  part,  the  entire 
residue  of  the  subject  matter  in  dispute  is  the  new  part  of  the 
pool,  and  as  to  that,  the  action  is  in  effect  confessed  in  a  sub- 
sequent part  of  the  pleadings  by  paying  a  sum  of  £25  into 
Court  as  the  total  alleged  amount  of  the  injurious  damage  of 
wfaich  the  plaintiffs  complained.    The  verdict  and  judgment 
are,  that  no  damage  beyond  the  £25  was  done.    That  fact, 
therefore,  is  legally  established.    I  shall  presently  consider,  in 
a  f&w  words,  its  effect  in  this  Court,  but  in  establishing  the  fiict 
that  no  more  damage  was  done  than  to  amount  to  the  £25,  the 
Trhole  record  establishes  with  it,  that,  by  the  means  and  on  the 
Vol.  I.  67 
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acts  alleged  in  this  record,  injurious  damage  to  the  amoimt  of 
£26  was  done ;  the  entire  case,  therefore,  is  clearly,  so  &i  as  it 
is  not  confessed,  conclusively  established  against  the  defendant 
In  this  case,  therefore,  the  right  of  the  plaintiffs  to  an  account 
and  an  injunction,  whether  in  the  exact  words  of  the  bill  may 
be  another  question,  is  clear ;  it  is  a  matter  ion  which  it  is  im- 
possible, as  it  seems  to  me,  to  entertain-  any  reasonable  doubt. 
With  regard  to  the  amount  of  the  damage,  it  has  been  stated. 
that  this  record,  viewing  it  as  a  formal  matter  of  l^al  adjudi- 
cation on  the  subject,  finds  the  damage  only  to  amount  to  £25 
1*.  It  would,  therefore,  ex  fade  of  the  record,  exclude  a  mat- 
ter of  account.    It  has,  however,  been  stated  here  to  me  by 

counsel  who  were  present  at  the  trial  and  independeat- 
[*625]    ly  of  *the  faith  due  to  such  a  statement,  the  statement 

is  in  itself  highly  probable  according  to  the  ordinary 
course,  that  evidence  was  not  gone  into  with  a  view  to  damage ; 
that  the  case  was  opened  to  the  Judge,  and  so  opened  on  the 
ground  that  the  action  had  been  taken  up  by  this  Court  as  the 
means  of  investigating  the  disputed  matter  of  fact,  and  the 
plaintiffs,  as  has  been  truly  said,  could  not  help  in  the  case  of 
an  action,  it  not  being  an  issue  directed  by  this  Court,  the  de- 
fendant paying  the  Bum  of  £25  1^.  into  Court  if  he  chose. 
Considering,  therefore,  the  action  in  that  light  as  an  action 
adopted  by  this  Court  for  that  particular  purpose,  I  am  of 
opinion  that  this  Court  is  not  concluded  with  regard  to  the 
amount  of  damage ;  I  think,  however,  that  it  was  an  enoi  in 
the  plaintiffs  to  receive  the  £25,  as  they  intended  to  come  back 
to  this  Court,  from  the  defendant,  and  it  therefore  will  certainly 
be  part  of  my  decree,  that,  without  prejudice  to  any  question 
of  amount,  the  sum  of  £25  be  immediately  repaid,  that  is,  be 
repaid  within  ten  days  after  notice,  and  with  liberty  to  repay  it 
sooner.    I  shall  then  direct  an  account  and  an  injunction  in 
terms  which  must  not  be  too  large,  and  which  must  now  be 
considered ;  and  as  no  substantial  observation  has  been  made 
an  the  subject  of  costs,  the  costs  must  follow  the  result,  and  be 
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paid  up  to  the  present  time  by  the  defendant  to  the  plaintiffs, 
reserving  subsequent  costs. 

I  have  omitted  to  observe  what  I  had  intended  to  state,  that 
if  the  defendant  had  meant  to  rely  on  that  part  of  his  case 
stated  in  the  answer,  which  alleged,  that  whatever  was  the  title 
to  the  soil  of  the  pool,  those  removals  of  the  soil  were  justifiable, 
and  justifiable  in  consequence  of  the  necessity  arising  from  the 
lower  position  of  the  mills,  and  the  exigencies  of  that  establish- 
ment ;  that  was  matter  pleadable,  that  was  matter  which  ought  to 
have  been  pleaded,  but  no  such  matter  is  suggested  on  the 
record  which  establishes  •that  whatever  damage  was  [•526J 
done  was  damage  done  unjustifiably  and  injuriously. 

The  account  must  not  go  beyond  that  day  in  October,  1833, 
which  is  mentioned  in  Lord  Cottenhanis  decree. 

Let  the  Master  take  an  account  of  the  quantity  and  value  of  the 
soil,  oxide  of  iron,  ochre,  shine,  and  other,  if  any  other,  mineral 
substance  carried  or  taken  away  by,  or  by  the  order  of  the  de- 
fendant, since  the  10th  of  October,  1833,  from  or  out  of  the  pool 
called  Llaethdu  Pool,  as  well  the  old  as  the  new  part  thereof, 
which  have  been  sold  or  wholly  or  partially  prepared  for  sale 
by  him,  or  by.  his  order,  or  for  his  use,  or  on  his  account, 
and  by  the  plaintiffs'  consent.  Let  Uie  defendant  be  at  liberty 
to  sell  all  such  of  the  particulars  aforesaid,  as  he  has  now  ready 
prepared  or  in  the  course  of  preparation  for  sale.  The  plain- 
tiffs having  received  the  sum  of  £25  1^.  as  the  amount  of 
damages  in  the  action,  let  that  sum  be  without  prejudice  within 
ten  days  after  service  be  repaid  by  them  to  the  defendant  with- 
out prejudice  to  any  question  of  account  in  the  cause,  and  the 
defendant  is  to  pay  the  plaintiffs'  costs  of  the  suit  in  equity  up 
to  this  time.  Then  the  injunction  will  be  to  restrain  the  de- 
fendant, his  agents,  and  servants,  in  the  usual  way,  from  taking 
and  carrying  away  from  and  out  of  the  bed  and  bottom  of  the 
said  pool  or  any  part  thereof,  any  soil,  oxide  of  iron,  ochre,  shine, 
deposit  or  other  mineral  substance,  and  from  puddling,  loosening, 
disturbing,  and  floating  ofi',  and  from  causing  to  be  puddled, 
loosened,  disturbed  and  floated  off,  any  soil,  oxide  of  iron,  ochre, 
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shine,  deposits  or  mineral  substances  which  have  already  been 
deposited,  or  which  may  hereafter  be  deposited,  upon  the  beds 
of  the  said  pool  called  Llaethdu  pool. 

The  decree  to  be  without  prejudice  to  any  application  which 
the  defeneant  may  make  for  any  purpose  connected  with  the 

use  or  working  of  the  Melin  Adda  Mills ;  and  let  hira 
[*527]    *be  at  liberty  to  make  any  such  application,  and  let 

either  party  be  at  liberty  to  apply  generally.  I  do  not 
mean  at  all  to  prevent  the  defendant,  if  he  has  th^  right,  from 
going  up  the  stream  for  the  purpose  of  keeping  the  watercourse 
open.  The  decree  to  be  without  prejudice  to  any  appUcatiou 
which  the  defendant  may  make  in  connection  with  the  use  or 
working  of  the  Melin  Adda  Mills :  And  let  him  be  at  liberty  to 
make  any  such  application,  and  let  either  party  be  at  liberty  to 
apply  generally :  and  let  the  Master  be  at  liberty  to  state  special 
circumstances.  The  account  relates  to  so  singular  a  sulject 
that  it  may  be  of  use.(a) 

(a)  The  following  ease  extracted  from  the  SOth  Tolnme  of  Seijeaoi  WSTs  MS&., 
though  not  cited  iD  the  above  case,  was  intended  to  have  been  cited,  if  any  argO' 
ment  had  been  addrened  to  the  Conrt  on  the  qoestion,  whether  the  Court  voidd 
grant  a  perpetual  injunction  after  a  verdict  at  law,  where  the  vesdict  was  m  an  aetioB 
broogfat  by  the  plaintiff  in  equity,  and  not  in  an  iarae  or  actka  directed  by  the 
Comt:— 

LiAnDBTT  and  Adams  o.  Johnson  and  Another. 

5th  Jnly,  1780.— From  Mr.  Donglass.— In  Chancery^— S.  C.  Bull,  N  P.  edit 

1790,  p.  75. 

DtOEBio  by  £yre,  Baron,  and  Maateis  Ormoe§  and  Leedg,  sHking  fur  Ltrd 
ChaneMor,  at  Lincohi's  Inn  Hall,  5th  July,  1780.    After  T.  30  G.  3. 

The  plaintiff  Liardet  on  the  3rd  April,  13  Geo.  3,  obtained  a  patent  for  a  eemeot 
of  his  invention,  and  for  the  exclusive  use  thereof  for  the  term  of  14  yean  in  En- 
gland, Wales,  and  the  plantations,  upon  the  usual  condition  that  if  he,  hii  execnbon, 
administraton,  or  assigns,  should  not  partkulariy  describe  and  ascertain  the  naftnia 
of  his  invention,  and  in  what  manner  it  was  to  be  made  and  applied,  by  an  instnu- 
ment  in  writing  under  his  hand  and  seal,  the  same  to  be  iniolled  in  the  Coozt  «tf 
Chancery  within  four  calendar  months  after  the  date  of  the  letters  patent,  ih«&  tho 
letters  patent  to  determine  and  be  void. 

Hie  speeifieation  was  aoooidnigly  mroUed,  on  the  3id  Aogost  foOowii^,  vfaieh 
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was  cleuly  within  the  time,  although  the  defendant  Johnson  in  his  answer  made  » 
question  on  the  point. 

The  patent  was  assigned  by  Liardet  to  Messra.  Adams,  10th  May,  1774. 
Liardet  having  made  some  additions  or  alterations  (as  was  alleged)  in  the  manu- 
facture of  the  cement,  which  made  it  mora  valuable  and  mora  perfect,  it  was  agreed 
between  him  and  Messn.  Adams,  that  they  should  ra-assign  the  patent  to  him,  in 
order  that  he  might  apply  to  Parliament  for  an  enlargement  of  the  tenn,  and  also  to 
extend  the  exclusive  right  to  Scotland.     Such  a  re-assignment  was  accord- 
ingly made,  Liardet  at  the  ^same  time  executing  a  declaration  of  the  pur-     [*528] 
pose  thereof,  and  covenanting  to  convey  back  to  Messrs.  Adams  all  the  ben- 
efit of  the  letters  patent  and  of  the  act  of  Parliament 

An  Act  of  Parliament  was  accordingly  applied  for,  and  obtained  16  Geo.  3,  c.  29, 
by  which  the  exclusive  privilege  of  using  and  selling  the  cement  as  improved  was 
granted  for  18  yean,  irom  the  date  of  the  act,  13th  May,  1776,  and  extended  to 
Scotland,  still  on  the  condition  that  a  specification  of  preparing  and  applying  it 
•hoold  be  inrolled  within  four  months  after  the  paaBing  of  the  act 

The  new  specification  was  inrolled  on  the  4th  September,  1776,  and  Messrs  Ad- 
ams continned  to  make  and  sell  the  cement  as  before  the  re-assignment  to  Liaidety 
allowing  him  a  certam  proportion  of  the  profits,  as  had  been  agreed  upon  between 
them  when  he  fint  conveyed  his  patent  to  them.  There  had  been  no  new  convey- 
ua/C9  of  the  privilege  granted  by  the  act  according  to  Liardet's  stipulation  when  this 
suit  was  instituted. 

In  May,  1777,  the  plamtiifi  filed  their  biH  against  the  defendant  Johnson,  who  had 
also  obtained  a  patent  subMquently  to  that  of  the  plaintiffi,  for  a  cement  of  a  nature 
Tery  similar,  except  that  he  had  introduced  a  new  article  or  ingredient  into  his  com- 
poBtion,  and  against  the  other  defedants  Downes  and  Bellman,  two  workmen  of  John- 
son's, setting  forth  the  particnlais  above  stated,  complaining  that  the  defendants  had 
ersided  their  exclusive  right,  and  preying  an  account  and  an  injunction. 

Before  the  time  to  answer  was  out,  the  plaintiffii  having  laid  an  affidavit  before  the 

Court  stating  the  most  material  parts  of  their  case,  as  above  mentioned,  and  also 

•wearing  that  they  verily  believed,  that  since  the  passing  of  the  act,  and  the  inroU- 

ment  of  the  specification  under  it  and  not  before,  the  defendant  Johnson,  and  the 

other  two  as  his  servants,  had  made  and  used  great  quantities  of  a  cement  similar  to 

liardet's.    That  they  had  seen  and  examined  it,  and  that  from  such  examlnatiOB 

they  believed  it  to  be  made  and  used  accordmg  to  the  invention  of  Liardet,  or  on  the 

seme  principles,  with  very  little   addition  or  subtraction,  and  mentioning  certain 

hodses  where  they  had  employed  it   And  the  defendant  Johnson,  having  also  made 

an  aiffidavit  which  tended  both  to  impeach  the  novelty  of  Liardet's  cement,  and  also 

to  prove  that  what  he  had  used  was  materially  different  from  it,  but  which  did  not  di- 

reetly  deny  the  novelty  of  the  plaintiffi*  composition,  and  counsel  having  been  heard, 

Ijord  Chancellor  Bathurstt  on  the  12th  June,  1777,  made  an  order  that  an  injunction 

■faoald  inue  to  restrain  the  defendant  Johnson  and  his  servants  from  making,  using, 

or  vending  the  composition  in  question,  as  prayed  by  the  bill,  until  the  further  order 

of   the  Court,  the  plaintiffii  undertaking  to  bring  an  action  at  law,  and  to  pro- 
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eaed  to  trial  therBui  without  delay,  as  toon  as  the  defendants  shoold  have  faVij  an- 
Bwered  the  plaintifi'  bill,  but  snch  injanction  was  not  to  extend  to  prevent  JohiHon 
fix>m  finishing  the  houses  mentioned  in  the  affidavit,  which  he  had  begun  to  cover 
with  his  cement,  he  submitting  by  his  counitel  to  account  in  respect  of  those 
[*5S9]  houses  *in  case  the  Court  on  the  hearing  should  direct  an  account  Hie  in. 
junction  accordingly  issued. 

The  defendants  Johnson  and  Downes  put  in  several  answers  in  September,  1777, 
(as  did  the  other  defendant  Bellman.  I  suppose  though,  as  no  proceediogs  were  had 
against  him,  his  answer  was  not  stated  in  the  briefs  for  the  plaintiff.)  Downes  swore 
in  his  answer  that  he  had  acted  merely  as  the  servant  of  Johnson. 

Upon  the  answers  coming  in,  the  plaintiff  Liardet,  agreeably  to  the  undertaking, 
nnderthe  Lord  Chancellor's  order,  brough  tan  action  on  the  case  in  (B.  R.  Bull.  N  R 
76)  against  the  defendant  Johnson,  and,  alter  stating  in  his  declaration  the  fintpatent, 
the  act  of  Parliament,  and  that  in  pursuance  thereof  he  had  inrolled  a  specification  of 
his  invention,  he  charged  the  defendant  by  the  first  count  with  "  making,  using,  and 
putting  in  practice  his  said  invention."  By  the  second,  with  "  making,  using,  and 
putting  in  practice  part  of  his  said  invention."  By  the  third,  with  "  countoifeiting, 
imitating,  and  resembling  it"  By  the  fourth,  with  making,  and  caunng  to  be  made, 
additions  to  his  invention,  whereby  to  pretond  himself  the  inventor,  and  for  pretending 
himself  the  inventor,  contrary  to  the  form  of  the  said  act. 

This  action  was  tried  at  the  sittings  after  H.  18  Gea  3,  at  Westminster  Hall, 
before  Lord  Manir/ield  and  a  special  jury,  and  a  verdict  was  found  for  the  plaintiff 

In  Easter  term  following  a  new  trial  Was  moved  for  and  granted,  Lord  MmisJieU 
•aying,  in  delivering  the  opinion  of  the  Court,  that  it  was  an  action  brought  in  effict 
by  direction  of  the  Court  of  Chancery,  and  to  be  a  ground  for  a  perpetual  injunction : 
and  that,  therefore,  they  ought  to  consider  whether  on  the  first  trial  the  cause  had 
been  so  completely  discussed  and  understood  as  to  be  a  ground  for  a  perpetual  injuoc- 
tion.    He  and  the  rest  of  the  Court  were  of  opinion  that  it  had  not 

The  second  trial  came  on  at  the  sittings  alter  Trinity  term,  18  Gea  3,  before 
Lord  Mantfield.  The  defendant  produced  a  good  deal  of  new  evidence ;  hot  after 
the  trial  had  lasted  from  nine  in  the  morning  till  past  eleven  at  night,  the  special  jury 
having  retired  for  a  very  short  time  brought  in  another  verdict  for  the  plaintiff. 

No  new  trial  was  moved  for  after  the  second  verdict,  but  the  plaintifi  in  Chancery 
having  replied,  the  cause  was  at  issue,  and  the  defendants  examined  a  number  of 
witnesses,  chiefly  those  who  had  been  produced  by  them  at  the  trials  at  law,  with  a 
view  to  establish  the  same  points  on  which  they  had  relied  before  the  jury.  Tlie 
plaintifis  only  proved  the  records  of  the  action,  and  of  the  two  verdicts. 

The  cause  came  on  to  be  heard  before  Mr.  Baron  Ejfte. 

Mr.  MansfUldt  Mr.  Maedonald,  Mr.  Ardetit  Mr.  Thomsoiif  and  Mr.  DouglM 
being  of  counsel  for  the  plaintiffs ;  and  Mr.  Maddock$,  Mr.  JTenyon,  and  Mr.  MUford 
for  the  defendants. 

On  the  part  of  the  plaintiffi  it  was  contended,  that  the  two  verdicts  ongbt 
[*530]    to  be  conclusive,  that  as  no  new  trial  had  been  moved  for  after  the  'second 
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trial,  it  was  too  late  to  impeach  the  troth  of  the  last  verdict;  and  that  every 
(act  alleged  in  the  declaration,  and  necessary  to  support  the  action,  mnst  be  taken  as 
proved  and  fonnd  by  the  jury,  and  that  agreeably  to  the  terms  and  spirit  of  the  de- 
cretal order,  granting  the  temporary  injunction,  that  injunction  onght  now  to  be  made 
perpetaal  That,  if  it  was  competent  to  the  defendants  to  read  any  evidence,  it  could 
only  be  such  as  in  a  court  of  law  would  furnish  a  grround  for  granting  a  new  trial, 
such  for  instance  as  new  evidence,  which  not  only  had  not  been  produced  before  the 
jury,  but  which  it  was  not  in  the  defendants'  power  to  have  produced,  or  evidence  to 
show  misconduct  in  the  jury.  That,  strictly,  it  was  not  for  the  defendants  to  impeach 
the  verdict  even  on  such  grounds  as  those  in  thb  Court,  and  in  this  stage  of  the 
cause ;  for  that  the  proper  time  and  place  was  within  the  time  allowed  by  the  Court 
m  which  the  action  at  law  was  brought,  and  in  that  Court.  But  that,  in  troth,  none 
of  the  depositions  for  the  defendants  would  be  found  to  be  of  the  tendency  just  men- 
tioned. That  they,  in  genera],  consisted  of  a  repetition  by  the  same  witnesees  of 
what  had  been  sworn  before  the  jury  on  the  same  questions  of  fact  directly  at  issuo 
jn  the  action :  and  that  the  little  new  evidence  they  contained  (as  for  instance  a 
poitent  and  specification  of  one  work  which  they  contended  to  be  the  same  in  sab- 
stance  with  the  plaintiffii)  was  all  accessible  to  the  defendants  before  the  trials  at  law. 
T^at  if  a  court  of  equity  were  upon  the  written  depositions  of  persons,  who  had  or 
might  have  been  examined  and  cross-examined  before  a  jury,  to  draw  a  difi^rent 
conclusion  in  point  of  fact  firom  what  the  jury  had  done,  it  would  act  in  opposition  to 
the  general  and  established  principle,  that  where  there  are  doubts  and  apparent  con- 
tradictions as  to  questions  of  fact  in  a  cause,  the  courts  of  equity  are  not  the  proper 
tribunals  for  investigating  such  questions,  but  ought  to  send  them  before  a  jury,  in 
order  to  be  informed  of  the  troth  of  them.  That  if  such  a  principle  was  appUcable 
en.  any  occasion,  it  was  on  this  point ;  for  that  twelve  special  jurymen  must  certain- 
ly be  much  better  judges  of  the  nature  of  such  an  invention  as  that  in  question  than 
a  snngle  judge  sitting  in  a  court  of  equity.  They,  therefore,  contended  that  the  de- 
lendants  onght  not  to  be  permitted  to  send  [read]  their  evidence. 

On  the  part  of  the  defendants  it  was  urged  that  the  Court  would  never  grant  a 

perpetual  injunction  on  a  verdict  at  law ;  that  it  will  always  direct  an  issue,  first, 

belcre  binding  the  parties  for  ever,  and  for  this  reason,  because  the  trial  and  verdict 

npon  an  issue  are  under  the  control  and  direction  of  the  Court,  which,  if  dissatisfied 

with  the  verdict,  may,  without  the  intervention  of  the  court  of  law,  set  it  aside  and 

direct  a  new  trial.    That  the  verdict,  or  rather  the  last  verdict,  was  not  conclusive  ; 

that  it  could  not  be  pleaded  in  a  new  action,  and  would  only  be  evidence.    That 

contrary  evidence  might,  therefore,  be  heard  to  contradict  it,  and  that,  if  so,  it  would 

appear  that  the  defendants'  evidence  in  the  present  case  most  completely  contradicted 

the  verdict  in  the  plaintifis'  favour,  both  as  to  the  novelty  of  the  invention,  the  fulnets 

^tui  clearneM  of  the  specijicationi  €tnd  the  invaaioH  by  the  defendant§, 

mrhich  three  points  it  was  absolutely  'incumbent  on  the  plaintifis  to  make    [*531} 

eat  before  they  could  be  entitled  to  the  relief  prayed  for.    Tho  cases  of  the 

Rsarl  of  Bath  v.  Sherwin,  Free,  in  Ch.  361,  and  of  Lord  Pomfret,  in  the  Honse  of 

Liords,  were  cited  as  instances  where  the  Court  had  refosed  to  grant  perpetual  in* 

jftnetkMiB,  after  several  verdlcto  upon  actions  at  law. 
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In  uwwer  to  ihk  part  of  the  ai^rimient  for  the  defendants,  it  was  ofaserred  that 
Lord  Cowper,  indeed,  in  the  case  of  the  Earl  of  Bath  v.  Skerwin,  had  refosed  to 
grant  a  peipetnal  injunction  after  five  vefdicts  m  ejectments ;  but  npon  an  appeal  the 
House  of  Lords  granted  the  injunction-  I  Wma.  673.  That  in  the  case  of  Leigkton 
▼.  Sir  Edward  Leigkton,  3  Wms.  673,  Lord  Parker  had  granted  a  peipetaal  in- 
junction, after  three  concurrent  yerdicts  in  ejectment,  although  there  had  been  two 
previouB  verdicts  in  favour  of  the  other  party.  That  the  reasoning  of  his  Lordship,  in 
that  case,  was  extremely  applicable  to  the  present ;  for  he  said  that,  as  the  two 
last  verdicts  had  been  upon  trials  directed  by  the  Court,  he  did  not  see  what  the 
Court  had  been  doing,  unless  there  should  now  be  a  perpetual  injunction.  That  here 
the  action  and  trials  must  be  considered  as  if  expressly  directed  by  the  Court ;  and 
that,  if  they  were  not  to  be  conclusive  in  any  one  case,  but  must  be  succeeded 
by  an  issue,  the  plaintiff  had  been  deceived  by  bemg  Inougbt  into  an  undortaking  ts 
bring  an  action,  the  result  of  which  could  not  ascertain  the  right.  That  the  case  of 
Lord  Pomfret  was  extremely  anomalous,  and  could  never  be  a  precedent.  Tliat,  in 
that  case,  although  it  was  an  action,  not  an  isroe,  this  Court  had  been  moved  for  a 
new  trial,  and  the  House  of  Lords,  on  an  appeal,  had  directed  one.  N.  B.  which 
was  perfectly  irregular.  It  seemed  to  be  taken  for  granted  in  this  cause,  by  the  conn* 
sel  on  both  sides  and  by  the  learned  Judge,  that  in  the  case  of  an  action,  though 
brought  in  consequence  of  an  order  of  the  court  of  equity,  that  Court  cannot  grant  a 
new  trial.  But  this  case  of  Lord  Pomfret  seems  a  direct  authority  to  show  that  the 
courts  of  equity  may ;  for  the  Court  of  Chancery  entertained  the  motion,  and  the 
House  of  Lords,  sitting  as  a  court  of  equity,  actually  granted  the  new  trial.  Indeed, 
if  the  courts  of  equity  can  set  aside  a  verdict  on  an  issue,  which  is  m  form  of  an 
action,  there  b  no  reason  why  they  should  not  in  an  action  directed  by  themselvei. 
In  the  cas6  of  an  issue,  the  court  of  equity  will  give  leave  to  move  the  court  of  law 
out  of  which  the  record  goes  for  a  new  trial.  Hope  and  othere  v.  Cuat  and  otkere, 
HiL  15  6.  3. 

Note. — Some  doubts  were  at  first  started,  how  far  the  record  of  the  action  and  ver- 
diets  could  be  giren  in  evidence  on  the  hearing,  as  they  did  not  make  part  of  any  of 
the  allegations  in  the  bill ;  but,  upon  consideration,  those  doubts  soon  vaoohed,  be- 
cause the  terms  of  the  order  and  the  defendant  Johnson's  answer  certainly  made  them 
evidence,  because  he  insisted  he  ought  not  to  account  for  the  profits  he  had  made, 
until  the  plaintiffe  ehould  have  ettabliehed  at  law  their  sole  and  esclueive  right. 
On  the  question  of  the  admissibility  of  the  defendants'  evidence,  Mr.  Baron 
[*532]    Eyre  delivered  himself  as  follows :  "  Strictly  speaking,  in  the  same  ^point 
and  between  the  same  parties,  a  verdict  is  always  conclusive.     In  cases  like 
ejectments  it  is  only  evidence,  because  it  does  not  appear  on  the  record  that  the  point 
is  the  same.    If  those  verdicts  had  been  given  after  the  hearing  of  the  canoe,  they 
would  have  been  conclusive,  but  they  were  given  before  the  cause  came  on  to  bo 
heard.     I  do  not  see  my  way  in  a  case  so  circumstanced.     I  shall  admit  the  evidence 
to  be  read.    The  operation  it  may  have  is  a  difficult  question.    As  to  all  those  poinls 
which  may  have  been  discussed  at  the  trial  the  Court  may  think  it  hnproper  to  attend 
to  the  depositions,  and  I  reserve  to  myvelf  the  fullest  liberty  on  that  matter." 
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The  evidence  was  then  read  to  the  efiect  as  above  stated,  and  the  defendants' 
connsel  pressed  strongly  for  an  issue  ;  and,  besides  the  topics  above  mentioned,  insisted 
that  the  plaintiffi'  specification  was  so  confused,  general,  and  inaccurate,  that  H 
wonld  be  impoesible  for  the  defendant  to  know  whether,  in  any  cements  he  might  be 
disposed  to  use,  he  did  or  did  not  interfere  with  the  plaintiA  and  infringe  the  in- 
junction. 

The  plaintiffii  waived  all  benefit  of  account. 

Eyre,  Baron. — The  ordinary  relief  in  the  case  of  a  patent  is  an  injunction  and  an 
account.  When  the  right  is  disputed  the  Court  expects  that  to  be  ascertained  by  a 
trial  at  law.  If  such  trial  has  been  had  and  a  verdict  found  for  the  plaintiff,  before 
the  bill  is  brought,  the  ouly  question  is  how  is  the  invasion  to  be  prevented.  An  in- 
junction in  this  case  is  very  difibrent  from  one  on  bills  of  peace,  or  to  prevent  the  bring- 
ing of  actions.  There  it  is  a  very  extraordinary  remedy.  It  is  depriving  a  .man  of  a 
right  common  to  all :  the  right  of  bringing  any  claim  he  may  have  before  a»court  of 
law.    The  sort  of  injunction  here  prayed  does  not  deprive  the  defendsnt  of  any  right 

If  the  cause  had  gone  to  a  bearing  the  Court  would  either  have  directed  an  action 
or  an  issue,  and  then  the  subMquent  decision  would  have  been  according  to  the  event 
of  the  triaL 

I  conceive  there  is  no  difference  as  to  the  effect  here  between  an  action  and  an 
■sue.  The  latter  often  brings  a  question  more  neatly  before  a  jury ;  it  is  an  in- 
cidental difierence,  that  in  the  case  of  an  issue  the  Judge  makes  his  report  here, 
and  the  motion  for  a  new  trial  is  made  here,  which  may  be  appealed  from. 

I  know  not  when  or  how  that  practice  was  introduced,  perhaps  it  would  have 
been  better  if  it  had  never  taken  place. 

The  granting  the  temporary  injunction  in  this  cause  in  the  beginning  shows  what 
I  have  before  advanced,  that  an  iujuction  is  an  ordinary  relief  in  such  cases. 

How  does  this,  in  substance,  differ  from  an  action  directed  upon  the  hearing  T 
If  the  cause  had  came  on  to  be  heard,  without  a  previous  trial  at  law,  and  there 
had  been  all  the  evidence  then  for  the  defendants  which  has  now  been  produced,  and 
evidence  also  for  the  plaintiff,  the  court  would  have  sent  it  to  law.  Sup- 
pose there  had  been  in  that  case,  these  *two  verdicts,  and  a  long  contested  [*533] 
trial,  and  the  cause  had  come  on  again,  whatever  might  have  been  the  private 
cfrinion  of  the  Court,  (if  indeed  they  would  take  upon  them  to  be  plasterers,)  I  have  no 
doubt  that  it  would  not  have  hesitated  to  grant  the  relief  prayed  for,  viz.,  "  An 
mjnnction  and  an  account,  if  there  was  evidence  which  would  entitle  the  plaintiff 
to  nn  account." 

It  seems  to  me  that  the  case  is  now  the  same  m  substance.  Indeed,  I  think  the 
method  which  was  taken  of  postponing  the  hearing  till  after  the  trial  preferable.  As 
to  what  has  been  said,  that  it  will  be  a  hardship  to  tie  the  defendant  up  for  ever  from 
making  the  cement,  upon  two  trials,  if  the  plaintiffs  have  established  their  right  at 
law,  they  are  entitled  to  tie  him  up.    This  is  not  different  from  other  injunctions  in 

like  cases. 

I  do  not  inquire  into  the  weight  and  merits  of  the  evidence  now  laid  before  m^ 
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I  urn  ifad  I  •dmitted  it  I  at  fint  tfaoaght  tlie  veidiet  caaeitmf^  I  do  not  now  think 
it  so  eonehuiTe  that  it  ooald  be  pleaded ;  I  cannot  put  a  case,  wbece  theie  ooold  be 
an  opportonity  of  pleading  it*  But  it  does  not  beoome  ms  in  a  coort  of  equity  ea  a 
doubt  of  mine  to  impeadi  it*  I  am  not  the  proper  Judge  of  the  queatiou 

The  eridenoe  which  haa  been  read  only  goea  to  the  point  of  the  ▼erdict  If  then 
had  been  ^ztrinaic  eridenoei  which  went  to  ahow  any  ground  for  not  gtaating  the 
injunction,  the  case  would  be  difierent. 

Am  to  the  fonn  of  the  iujnncUon  (about  which  some  difficulty  had  been  raiMd  by 
one  of  the  defendants'  counsel,)  it  must  necessarily  follow  the  form  of  the  tempoiaiy 
injunction. 

I  do  not  know  that  the  injunction  will  benefit  the  plaintifla,  because  npo&  aa 

application  to  this  Court  on  an  infringement  of  the  specification,  it  may  ba  oanpe- 

tent  to  the  defendant  to  show  that  what  he  haa  done  is  no  infringement,  aad  dtfa 

perhaps  he  may  be  at  liberty  to  produce  the  evidence  which  was  oflfered  now. 

• 
Injunction  decreed  agamat  Jcdinaon,  but  without  cost& 

Bill  dismissed  as  to  Downes,  with  coBt8.[l] 

[1]  Although  a  patent  is  of  long  standing,  yet  if  from  the  nature  of  the  alleged  ia< 
Yontion,  or  the  coDflictiag  evidence  as  to  its  noYelty,  its  validity  appears  to  be  doubt' 
fill,  or  if  the  evidence  of  exclusive  possession  is  not  satisfactory,  the  Court  vrill  not 
grant  an  injunction  until  the  title  has  been  established  at  law.  CoUard  v.  AlUmut 
(1839,  1840,)  4  Myl.  &  Cr.  487.  After  the  patentee  had  obtained  a  verdict  in  aa 
action  brought  to  try  the  validity  of  the  patent,  the  Court  refused  to  grant  an  injuac> 
tion  to  restrain  the  mfringement  of  the  patent,  on  the  ground  that  a  rule  nict  for  a 
new  trial  had  been  obtained  and  was  pending  in  a  Court  of  law,  and  that  the  legal 
title  of  the  patentee  was  therefore  still  undecided,  Ibid.  In  a  subsequent  case, 
which  by  some  fortuitous  coincidence  also  arose  in  a  suit  in  regard  to  a  j»ateat  for 
the  manufacture  of  cement.  Lord  Cottenham  said :  (having  previously  lefexred  to  his 
judgment  m  Collard  v.  Allisont  ubi  mpra,)  **  I  have  in  commoa  with  other 
judges  of  whom  Lord  Eldon  was  one,  frequently  expressed  my  opinion,  that  in 
doubtful  casea  groat  care  ought  to  be  taken  by  this  Court  not  to  grant  an  injuikctioii 
which  is  at  all  likely  to  be  unfounded.  That  rule,  however,  is  confined  to  ewes 
where  there  is  a  serious  doubt  in  the  mind  of  the  Judge  as  to  whether  the  title  to  the 
injunction  is  made  out  or  not,  for  if  the  Court  sees  that  there  is  a  clear  case  for  an 
injunction,  it  would  be  absurd  to  say,  go  to  law  and  prove  that  which  you  have  al- 
ready proved  here,  before  I  grant  the  injunction. — In  patent  cases,  however,  a  ralo 
steps  in  which  is  quite  consistent  with  the  general  rule  to  which  I  have  just  refened, 
and  indeed  is  only  an  instance  of  the  exception  which  a  correct  statement  of  that 
rule  must  always  include,  viz.  that  long  and  uninterrupted  poasession  shall  be  coaaid- 
ared  such  prima  facie  evidence  of  title  as  to  justify  the  Court  in  protecting  the  patest 
right  by  an  injunction  until  its  invaUdity,  if  it  be  invalid,  shall  have  been  estafalkliad 
by  aa  actkm  at  law."    Steoena  v.  Keating,  (Jan.  and  July,  1847,)  2  Phillips,  333 
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•Rose  v.  Clarke.  [*634] 

1849:  April  30th,  2lgt,  23nd  ;  May  23id. 

On  the  marriage  of  A.  and  B.,  the  fortune  of  B,  which  comristod  partly  of  a  aom 
of  money  due  from  C.  to  ^.,  and  secured  by  the  bond  of  C,  was  settled  on  the 
mtended  husband  and 'wife  and  their  issue.  The  bond  was  not  referred  to  in  the 
settlement,  but  the  wife's  fortune  was  therein  stated  to  have  .been  paid  to  to  the 
trustees ;  and  power  was  reserved  to  the  trustees  to  lend  the  wife's  fortune  to  A., 
the  husband,  on  his  penonal  security.  The  marriage  took  efiect,  and  some  yean 
afterwards  the  son  of  A.  and  B.  filed  his  bill  against  C.  to  recover  the  money  due 
upon  the  bond,  alleging  that  C.  with  knowledge  of  the  existence  of  the  setilemeut, 
and  that  according  to  its  provisions  the  money  ought  to  have  been  paid  to  the  trus- 
tees, wrongfully  paid  the  money  to  A.,  who  had  wasted  it  and  become  bankrupt. 
In  support  of  the  allegation  as  to  C.'s  knowledge  of  the  provisions  of  the  settle- 
ment, the  plaintiff  gave  some  general  evidence  connecting  him  with  that  instru- 
ment ;  as  that  he  was  brotherrin-law  of  B.,  that  the  parties  married  from  his 
house,  that  he  was  spoken  to  on  the  subject  of  the  settlement,  that  it  was  pre- 
pared by  his  attorney,  and  that  he  was  present  when  it  was  read  over  previously 
to  execution  ;  but  the  bond  was  not  produced,  nor  waa  there  any  proof  of  its  ex- 
istence, and  C,  by  his  answer  (which  was  in  evidence,)  averred  that  it  had  been 
long  since  satisfied : — Held,  under  these  circumstances,  that  the  plaintiff  could  not 
recover  from  C.  the  amount  of  the  bond. 

An  equitable  title  to  money  secured  by  bond  is  not  of  itself  sufficient  to  entitle  the 
party  interested  to  sue  the  obligor  in  equity  for  payment  of  the  money. 

Before  a  payment  by  a  debtor  to,  or  under  the  direction  of,  his  legal  creditor,  can 
be  impeached  or  avoided  to  the  prejudice  of  the  debtor,  it  must  be  shown  dearly 
either  that  the  debtor  was  subjected  to  the  obligation  of  seeing  to  some  particular 
mode  of  application  of  the  money,  which  was  not  pursued,  or  that  the  debtor 
having  notice  of  circumstances  rendering  it  inequitable  for  the  legal  creditor  to 
receive  or  direct  the  payment,  could  reasonably  and  with  safety  have  avoided  mak- 
ing the  payment. 

Hie  Court  refused  to  admit  secondary  evidence  of  a  declaration  of  trust,  there 
being  strong  circumstantial  evidence  to  show  that  the  original  instrument  was 
not  stamped. 

Qu4Bre,  whether  the  mere  fact  that  the  plaintiff  has  filed  a  replication  to  the  an- 
swer of   a  defendant  precludes  him  from  examining  that  defendant  as  a  wit- 


John   Hood,  by  his  will,  devised  his  real  estates  to  his 
daughter  Isabella,  and  her  heirs,  upon  trust,  with  the  conseat 


834  CASES  IN  CHANCERY. 

l642^R«»d  T.  ClBxke. 

of  Dummeller  and  Lakin,  his  executors,  to  sell  the  estates,  and 
distribute  the  money  arising  from  the  sale  amongst  his  chil- 
dren. « 

After  the  death  of  the  testator,  and  in  the  year  1806,  part  of 
the  property  was  purchased  by  Joseph  Clarke,  who  had  mar* 
ried  the  testator's  daughter  Isabella ;  and  Clarke  and  his  father 
their  joint  bond  to  secure  the  amount  8f  the  purchase-money, 
1705Z.  145.,  to  Dummeller  and  Lakin. 

Mary,  another  daughter  of  the  testator,  married  Matthew 
Rose,  and  in  contemplation  of  that  marriage,  the  intended  wife's 
fortune,  which  consisted  for  the  most  part  of  her  share  of  the 
monies  arising  under  the  testator's  will,  and  amounted  in  the 
whole  to  1073/.,  was  by  an  indenture  of  settlement  of  the  11th 
May,  1809,  assigned  to  WiUiam  Hood  and  John  Rose,  upon  the 
usual  trusts  for  the  intended  husband  and  wife  and  their  issne. 
This  settlement,  to  which  Mary  Hood,  Matthew  Rose, 
[•535]  and  the  trustees,  were  *the  only  parties,  stated  the 
1073/.  to  have  been  actually  paid  to  the  trustees,  and  it 
gave  power  to  the  trustees  to  lend  the  money  to  the  husband  on 
his  real  or  personal  security. 

Mary  Rose  died  in  1812,  leaving  issue  one  son  only,  namely, 
the  plaintiff,  who  in  February,  1833,  filed  the  present  bill, 
stating  the  following  case :  That  at  the  time  of  the  execution 
of  his  mother's  settlement  the  before-mentioned  sum  o£  1073/. 
was  in  the  hands  of  Joseph  Clarke,  and  that  the  same  or  the 
principal  part  thereof  consisted  of  money  due  from  him  on  the 
before-mentioned  bond ;  and  that,  although  it  was  stated  in  the 
settlement  that  that  sum  had  been  paid  to  the  trustees,  yet  such 
was  not  the  case ;  but  that,  by  concert  or  agreement  between 
Dummeller,  Lakin,  the  trustees,  and  Clarke,  it  was  permitted 
to  continue  in  the  hands  of  Clarke  on  the  security  of  the  bond : 
that  shortly  after  the  marriage,  Dummeller  and  Lakin  executed 
a  deed-poll  recitmg  these  circumstances,  and  declaring  that 
1073/.,  part  of  the  money  secured  by  the  bond,  was  the  same 
sum  as  had  been  made  the  subject  of  the  settlement,  and  was 
held  by  them  on  the  trusts  of  the  settlement :  that  after  the 
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death  of  Mary  Rose,  and  while  the  plaintiff  was  an  infant, 
Joseph  Clarke,  although  he  knew  that,  according  to  the  pro- 
visions of  the  settlement,  the  money  ought  to  have  been  paid  to 
the  trustees,  in  order  that  the  same  might  be  invested  for  the 
benefit  of  the  plaintiff,  paid  the  1073Z.  by  various  portions,  at 
different  times,  to  Matthew  Rose,  in  order  to  enable  him  to 
apply  the  same  to  his  own  use ;  and  that  Matthew  Rose  ac- 
cordingly did  apply  the  money  to  his  own  use,  without  giving 
any  security  for  the  same :  that  these  payments  were  made  with 
the  privity  of  Dummeller  and  Lakin,  and  that  they  did  not 
interpose  to  prevent  the  making  thereof:  that  Matthew  Rose 
afterwards  became  bankrupt,  and  received  his  certificate  with- 
out  having  repaid  any  part  of  the  money. 

The  bill  further  stated  the  deaths  of  Lakin  and  Dummeller, 
and  Hood,  one  of  the  trustees  under  the  settlement,  pro- 
bate of  their  wills  by  their  respective  executors,  •the    [*B36] 
subsequent  bankruptcy  of  John  Rose,  and  the  receipt 
by  him  for  his  certificate  of  conformity. 

The  bill  charged  that  Dummeller  and  Lakin  colluded  with 
Joseph  Clarke  to  aid  Matthew  Rose  with  the  payments  in  ques- 
tion, to  the  prejudice  of  the  plaintiff  while  an  infant,  and  that 
the  executors  of  Dummeller  and  Lakin,  and  of  the  trustees, 
(the  executors  of  Lakin  being  Matthew  and  John  Rose,)  were 
bound  to  apply  the  assets  of  their  respective  testators  in  making 
good  such  payments. 

The  bill  which  was  filed  against  Joseph  Clarke,  the  executors 
of  Dummeller,  the  executors  of  Lakin,  the  executors  of  Hood, 
and  the  assignees  under  Matthew  Rose's  bankruptcy,  prayed  that 
the  plaintiff  might  be  entitled  to  have  the  said  sum  of  1073/. 
made  good  by  the  defendants,  or  some  or  one  of  them,  and  by 
the  respective  estates  of  Dummeller,  Lakin,  and  Hood  re- 
spectively, or  one  of  them,  &c. 

The  defendant,  Joseph  Clarke,  by  his  answer  admitted  (and 
this  part  of  the  answer,  as  far  as  the  asterisk,  was  read  by  the 
plaintiff,)  that  in  the  year  1806  he  had  purchased  from  Dum- 
meller and  Lakin  certain  lands,  to  secure  the  purchase-money 
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for  which  he  and  his  father  gave  and  executed  to  the  vendors 
their  joint  bond,  but  that  he  could  not  at  that  distance  of  time 
set  forth  as  to  his  knowledge,  &c.  the  date  of  the  bond,  or  the 
particular  sum  for  which  it  was  given;  he,  however,  stated 
that  he  and  his  father,  or  one  of  them,  sometime  afterwards, 
and  upwards  of  twenty  years  ago,  duly  paid  and  satisfied,  or 
duly  accounted  for,  the  full  amount  of  the  principal  and  interest 
due  upon  the  bond,  and  were  duly  released  and  discharged 
from  all  liability  thereon  by  Dummeller  and  Lakin  ;  moreover, 
that  he,  the  defendant,  married  Isabella,  one  of  the  danghteis 
of  the  testator,  and  that  in  right  of  his  wife  under  the  testator's 
will  he  became  entitled  to  a  considerable  sum  out  of  the  testa- 
tor's estate,  which  sum  was  not  paid  to  him  or  his  wife  by 
Dummeller  or  Lakin,  or  either  of  them ;  but  the  same  was,  to 
the  best  of  his  recollection,  allowed  to  him  in  account  with  them 
out  of  the  principal  and  interest  secured  upon  the 
[*537]    *bond,  as  well  some  other  monies  which  the  defendant, 
at  the  special  instance  and  request  of  Dummeller  and 
Lakin,  paid  to  some  of  the  legatees  under  the  testator's  will  in 
respect  of  their  legacies ;  but  to  whom  in  particular,  or  in  what 
respective  amounts,  or  at  what  time  or  times  paid,  he  could  not 
at  that  distance  of  time  set  forth,  as  to  his  knowledge,  remem- 
brance, information,  or  belief.*    He  denied  to  the  best  of  his 
knowledge,  information,  and  belief,  ail  the  other  allegations  of 
the  bill  which  materially  affected  him.    He  admitted,  however, 
that  though  he  was  not  acquainted  with  the  contents  of  Mary 
Hood's  settlement,  he  knew  that  such  a  settlement  existed,  inas- 
much as  previously  to  her  marriage  she  resided  with  him,  and 
was  in  fact  married  from  his  house.    He  relied  on  the  Statute 
of  Limitations  and  length  of  time. 

The  defendants,  Matthew  and  John  Rose,  by  their  answers, 
relied  on  the  certificates  under  their  respective  bankruptcies  as 
amounting  to  a  discharge  of  their  respective  liabilities. 

Before  the  cause  came  to  a  hearing  Joseph  Clarke  died; 
whereupon  the  suit  was  revived  against  Sarah  Clarke  and 
Joseph  Rice,  his  personal  representatives. 
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The  cause  was  beard  before  Lord  Cottenham,  C,  in  January, 
1840,  wben  his  Lordship  decreed  that  it  should  be  referred  to 
the  Master  to  inquire  and  state  in  whose  hands  the  sum  of 
1073/.,  in  the  pleadings  mentioned,  was  at  the  date  of  the 
indenture  of  the  11th  May,  1809,  and  ^xhat  had  since  become 
thereof;  with  liberty  to  the  Master  to  state  special  circum- 
stances. 

The  Master  by  his  report  certified  that  the  sum  of  1073/.  in 
the  pleadings  mentioned  was  at  the  date  of  the  indenture  of  the 
11th  May,  1809,  in  the  hands  of  Joseph  Clarke,  and  that  it  was 
subsequently  at  different  times  paid  over  to  the  defendant  Mat- 
thew Rose,  and  that  the  last  of  such  payments  was  made  with- 
in four  years  after  the  date  of  the  said  indenture. 

*To  this  report  the  defendants  Sarah  Clarke  and  [*638] 
Joseph  Rice  took  several  exceptions. 

Mr.  Russell  and  Mr.  Bird,  for  the  exceptions. 

« 

Mr.  Wigram  and  Mr.  James  Parker,  for  the  report. 

Mr.  Swanston  and  Mr.  Coleridge,  for  the  defendants  other 
than  the  exceptants. 

The  first  and  second  exceptions  were  taken,  on  the  ground 
of  the  lilaster  having  received  the  evidence  of  Matthew  and 
John  Rose  in  support  of  the  plaintiff's  case.  Their  evidence 
had  been  taken  under  an  order  which  had  been  obtained  by 
the  plaintiff,  after  decree,  to  examine  them,  saving  just  excep- 
tions. The  tendency  of  their  evidence  was,  in  the  view  of  the 
exceptants,  to  discharge  their  testator's  estate  from  payment  of 
the  1073/. 

For  the  exceptions. — ^The  plaintiff  may  examine  a  defendant 
wving  just  exceptions,  the  defendant  being  in  no  way  interest- 
ed in  the  matter  in  the  suit ;  but  if  the  plaintiff  file  a  replication, 
it  is  no  longer  competent  for  him  to  say  taat  the  defendant  is  in 
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no  way  interested :  Winter  v.  Kentf(a)  Hardcastle  v.  Shaftolb) 
Meadbury  v.  Eisdail€,{c)  [The  Vtce-Chancellor. — ^Has  the 
mere  fact  of  filing  a  replication  that  effect  ?]  We  submit  that 
the  examination  of  the  defendcmt  is  altogether  inconsistent  with 
filing  the  replication. 

But,  secondly,  supposing  this  objection  to  be  untenable,  can 
the  plaintifi)  after  the  cause  has  been  brought  to  a  hearing,  and 

a  decree  has  been  taken  afiecting  all  the  defendants 
[•539]    equally,  and  the  power  has  been  given  to  examine  •the 

parties  in  the  Master's  office — can  the  plaintifif  be  allow- 
ed to  say  that  one  of  the  parties  is  in  no  way  interested  in  the 
suit,  and  therefore  shall  be  examined  for  him  against  the  other 
parties  ?  It  would  be  extraordinary  to  say  that  the  plaintifif 
having  made  out  a  case  against  all,  and  having  taken  a  decree 
against  all,  may  examine  some  of  the  defendants  against  whom 
that  decree. is  open,  against  the  others.  The  bill  has  not 
been  dismissed  against  these  parties,  nor  have  they  been  re- 
leased. 

For  the  report. — ^Upon  the  first  pomt,  the  authorities  only  go  thus 
far,  that,  if  the  plaintifif  has  replied,  he  is  precluded  from  examin- 
ing a  defendant  on  matters  in  which  the  latter  is  interested,  and 
on  which  he  has  joined  issue  with  the  plaintifi*.  But  this  rule 
does  not  apply  to  other  matters :  Murray  v.  Sh(idwell{dj 

Then,  upon  the  second  point,  the  claims  made  by  this  bill 
against  the  several  defendants  are  totally  distinct ;  as  distinct 
as  if  several  bills  were  filed  against  them.  The  bill  chaises 
Joseph  Clarke  with  having  had  the  money  in  his  possession, 
and  having  wrongfully  paid  that  money  to  Mathew  Rose.  The 
charge  against  Dummeller  and  Lakin  is,  that  they  were  privy 
to  the  misapplication  by  Clarke.  Lakin's  estate,  therefore,  is 
not  interested  in  proving  the  misapplication.    The  interest,  if 

(a)  2  Dick.  595 ;  aee  Holmc9  y.  Corporation  of  Arundel  4  Bear  155. 

(6)  2  Fowl.  Pr.  65. 

(e)  Ambl.  817»  n.,  Blont's  ed. ;  9  Mod.  438. 

(4)  9  Ves.  &  B.  401. 
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any,  lies  the  other  way.  If  so,  the  party  representing  Lakin's 
estate  may,  upon  the  principle  laid  down  in  Murray  v.  ShadweU^ 
be  examined  as  to  this  matter ;  though,  in  other  matters  in  the 
suit,  he  maybe  interested.  But,  even  supposing  that  he  was 
originally  interested  in  this  matter,  there  is  evidence  that  he  has 
administered  Lakin's  estate :  his  interest,  therefore,  is  reduced 
to  the  mere  shadowy  interest  of  a  trustee,  whose  evidence  has 
always  been  admissible  to  increase  the  testator's  estate :  Pother 
by  V.  Pate  ,•(«)  Ckoft  v.  Pike.{b) 

*Mr.  Russell^  in  reply,  said  that  the  charges  contained  [*640] 
in  the  bill  involved  all  the  defendants  jointly ;  and  that 
there  was  an  express  charge  of  collusion  between  Dununeller 
and  Lakin  and  Joseph  Clarke.  He  also  contended,  that  the  or- 
der to  examine  Matthew  and  John  Rose  might  exonerate  them 
frotn  costs  personally,  but  not  the  estate  of  their  testator.  In  the 
course  of  his  argument,  he  cited  Bannatyne  v.  Leader, {c) 

The  Vice-Chancellor  said,  that  he  would  reserve  his 
judgment  as  to  the  admissibility  of  this  evidence,  but,  in  the 
mean  time,  he  would  receive  it  de  bene  esse  for  the  purpose  of 
hearing  the  other  exceptions. 

The  third  and  fourth  exceptions  were  to  the  effect,  that  the 
exceptants  having  read  certain  passages  in  the  answer  of  Mat- 
thew Rose  merely  for  the  purpose  of  discredituig  his  testimony 
as  contained  in  his  depositions,  the  Master  received  the  same 
not  only  as  evidence  that  that  defendant  had  made  the  state- 
ments contained  in  the  passages  so  read,  but  also  as  evidence  of 
the  truth  of  those  statements. 

The  Vice-Chancellor  was  of  opinion,  that,  the  except- 
ants having  tendered  and  used  the  answer  in  evidence  before 


Ctf)  3  Atk.  603.  (e)  10  Sim.  35a 

(&)3P.W.180;  toe  Aattv.X«Mr,3T.4ba  197. 
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the  Master,  for  the  purpose  stated  in  the  exceptions,  the  Master . 
was  justified  in  looking  at  the  whole  answer ;  and  he  oveiroled 
the  exception. 

The  fifth  exception  was  to  the  efilBCt,  that  the  Master  had 
refused  to  allow  the  answer  of  John  Rose  to  be  read  for  the 
purpose  of  discrediting  the  testimony  contained  in  his  deposi- 
tions, unless  it  was  also  received  as  evidence  of  the  truth  of  tiie 
statements  contained  in  the  answer. 

It  was  agreed  that  this  exception  should  be  treated  as  if  the 
answer  of  John  Rose  had  been  actually,  like  that  of  Mat- 
[641*]  thew  Rose,  tendered  before  the  Master.  It  was  also  *ai- 
timately  agreed  that  the  whole  answers  of  both  shodd 
be  considered  as  tendered  and  used  in  evidence  for  the  purpose 
of  discrediting  their  testimony  as  before  mentioned.  The  ex- 
ception, therefore,  was  overruled. 

The  sixth  exception  proceeded  on  the  ground  that  the  Master 
had  permitted  the  exhibit  marked  D.,  referred  to  by  the  deposi- 
tions of  William  Dewes,  a  witness  for  the  plaintiff  to  be  read 
and  used  as  secondary  evidence  of  the  deed-poll  imder  the 
hands  and  seals  of  Dummeller  and  Lakin,  set  forth  in  the  plain- 
tiff's state  of  facts.(a) 

The  depositions  of  WilUan  Dewes,  in  relation  to  this  part 
of  the  case,  were  to  the  following  effect : — ^That  the  declaration 
'  of  trust  of  the  6th  August,  1809,  mentioned  in  the  pleadings, 
was  in  his  possession,  either  as  successor  to  Mr.  Webster,  who 
was  solicitor  to  Dummeller  and  Lakin,  or  as  solicitor  to  the 
assignees  of  Matthew  Rose  and  John  Rose ;  that  the  declaration 
of  trust  was  not  now  in  the  deponent's  possession,  but  it  remain- 
ed in  his  possession  till  about  1833,  which  was  the  latest  period 
he  had  seen  it ;  that  he  had  searched  for  it  in  his  office,  and 
also  among  the  papers  in  the  possession  of  the  assignees  of 

(a)v  And  n  th6  biU  $  See  Mte,  p.  586. 
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Matthew  and  John  Rose,  without  effect ;  that,  at  present,  it  was 
either  lost  or  mislaid ;  that  he  had  inspected  the  document 
whilst  in  his  possession,  and  that  the  same  purported  to  be  sign- 
ed by  Dummeller  and  Lakin,  whose  hand-writing  he  knew, 
but  not  to  have  been  sealed  and  delivered ;  that  it  also  purported 
to  be  attested  by  a  witness,  whom  the  deponent  believed  to  be 
Webster;  that  Dalby  succeeded  Webster  in  his  business  of 
solicitor,  and  that  the  deponent,  who  was  an  articled  clerk  of 
Dalby,  succeeded  him,  and  came  into  possession  of  the  papers 
of  the  office,  amongst  which  was  the  exhibit  marked  D. ;  that 
D.  was  in  the  handwriting  partly  of  Webster,  partly  of  Dalby, 
and  partly  of  their  clerks ;  that  the  deponent  believed  that 
the    instrument,  of  which    the  exhibit    purported  to 
*be  the  draft,  was  fair  copied  and  signed  by  Dummeller    [^542] 
and  Lakin,  and  was  and  became  the  declaration  of 
trust  before  referred  to ;  that  it  was  the  usual  course  of  business 
in  the  office  of  Webster,  for  the  clerk  who  copied  or  engrossed 
any  instrument  to  indorse  a  memorandum  on  the  draft  of 
having  fair  copied  the  same,  whether  the  fair  copy  or  instru- 
ment was  or  not  afterwards  executed,  and,  if  the  instrument 
was  on  a  stamp,  to  express  the  amount  of  the  stamp  also  ;  that, 
from  the  indorsement  on  the  exhibit  (which  was  "  fair  copied 
5  Aug.  1809,")  and  from  the  charge  made  by  Webster  in  the 
handwriting  of  his  clerk  Harris,  and  from  a  receipt  purporting 
to  be  signed  by  Webster,  whicb  appeared  to  have  been  exhibited 
in  the  cause,  the  deponent  thought  that  the  declaration  did  not 
bear  a  stamp. 

The  charge  alluded  to  by  Webster  in  this  deposition  was 
contained  in  a  bill  of  costs  to  the  amount  of  22L  Ts.  lOd.  made 
out  and  delivered  by  Webster  to  Matthew  Rose ;  which  was 
produced  in  evidence.  The  chaise  purported  to  be  for  drawing 
and  copying  declaration  of  trust  by  Messrs.  Dummeller  and 
Lakin,  and  attending  their  signing  the  same,  1/.  1^. 

It  was  stated,  at  the  bar,  that  the  witness  was  not  in  posses- 
sion of  Webster's  account  books,  though  it  appeared  incidentally 
from  the  depositions  that  he  had  inspected  them. 
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For  the  exception. — ^The  witness  speaks  of  a  paper  which, 
he  says,  was  signed  by  Duoimeller  and  Lakin,  but  neither  de- 
livered nor  stamped.    If  you  take  his  declaration  as  to  the 
handwriting  of  the  signature,  you  must  take  his  declaration  as 
to  the  rest.    Now,  there  is  no  evidence  that  this  instrument 
was  ever  executed  or  ever  acted  on.    No  communication  of  it 
was  ever  made  to  Clarke  or  any  other  person.    Even  if  it  were 
not  intended  as  a  deed,  it  would,  as  a  declaration  of 
[*643]    trust,  require  a  stamp.(a)    But,  *in  case  the  presump- 
tion which  ordinarily  arises,  that  the  deed  was  proper- 
ly stamped  {Hart  v.  Hart,{b)  Rippiner  v.  Wrighi{c)j)  is  re- 
butted by  positive  evidence  to  the  contrary.    Besides,  this  doc- 
ument is  not  a  copy,  but  a  mere  memorandum,  drawn  up  with 
a  view  to  something  being  done  afterwards.    There  is  no  such 
proof,  therefore,  of  such  a  complete  and  valid  instrument  having 
been  executed  as  will  allow  of  secondary  evidence  being  given 
in  respect  of  it. 

Supposing  all  other  objections  to  the  instrument  to  be  ova- 
come,  how  can  it  be  made  evidence  against  Joseph  Clarke?  It 
is  a  declaration  of  trust  to  which  he  was  no  party.  It  may  be 
a  feature  in  the  case  to  prove  the  plaintiffs  title  against  Dum- 
meller  and  Lakin ;  but  what  effect  has  it  against  Clarke  ? 

For  the  report. — ^The  presumption  is,  that  the  declaration  of 
trust  was  properly  stamped;  and^the  evidence  of  the  witness, 
who  thinks  that  it  was  not  stamped,  is  not  sufficient  to  rebut 
that  presumption.  In  Kex  v.  Inhabitants  of  Long-  BitdAyli) 
it  was  held,  that,  against  the  negative  testimony  produced,  it 
was  sufficient  to  set  the  bare  possibility  of  there  being  docu- 
ments affording  contrary  evidence ;  yet  in  that  case,  there  was 
no  proof  of  any  books  being  lost.  Here  there  is  a  reasonable 
probability  of  the  charge  for  a  stamp  having  been  made  in  some 
other  account.    The  witness  has  not  in  his  possession  Webster's 

{a)  See  stat  48  660.3,  o.  14a  (c)  2  B.  &  Ad.  478. 

(i)  1  Hue,  1.  {d)  7  East,  45. 
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books ;  but  he  has  seen  them.  Besides  their  is  a  possibility  that 
this  instrument  was  afterwards  stamped  by  the  trustees.  [  The 
Vice-Chancellor. — ^Have  you  shown  that  they  paid  the  penalty  ?] 
The  Court  will  presume  that  the  trustees  did  their  duty.  In 
the  case  in  Eastyihe  Court  presumed  a  breach  of  duty  in  a 
public  officer  rather  than  presume  no  stamp. 

The  Vice-Chancellor. — It  may  be  doubtful  whether,  upon 
the  other  grcpnds  which  have  been  taken  independently 
*of  the  question  upon  the  stamp,  this  exhibit  ought  to  [*544] 
be  received  in  evidence.  Upon  the  question  of  the  stamp, 
it  is  admitted  that  at  the  period  when  the  instrument  of  which 
this  is  suggested  to  be  a  copy  was  signed,  if  signed,  it  required 
by  law  a  stamp ;  and  it  is  admitted,  that,  supposing  the  Court 
to  be  satisfied  that  it  was  not  stamped,  this  which  is  alleg- 
ed to  be  a  copy  of  that  instrument  cannot  now  be  received  in 
evidence. 

Now  the  case  stands  thus  : — ^a  witness  produced  by  the  plain- 
tiff, who  is  acquainted  with  the  practice  of  the  office  of  the 
solicitor  in  which  this  instrument  was  prepared,  states  that  it 
was  the  practice,  when  any  deed  which  was  engrossed  was 
stamped,  to  mstke  a  minute  of  the  instrument  having  been 
stamped.    Now,  the  paper  produced  cdhtains  an  indorsement 
of  its  being  a  fair  copy  of  the  instrument  in  question,  but  there 
is  no  memorandum  of  its  having  been  stamped  ;  and.under  all 
the  circumstances,  the  inference  drawn  by  the  plaintiff's  witness 
upon  this  subject  is,  that  there  was  no  stamp.    But  the  case 
does  not  rest  there :   it  appears  that  when  Mr.  Webster,  in 
"whose  office  the  instrument  is  stated  to  have  been  prepared, 
died,  he  left  several  books  in  which  he  had  kept  his  accounts. 
fio  evidence  has  been  given  of  the  contents  of  those  books.    A 
bill  of  costs,  however,  which  appears  to  have  been  made  out 
by  Mr.  Webster,  has  been  produced  by  the  plaintiff,  the  total 
amount  of  which  was  about  £30,  and  in  which  there  is  a 
charge  for  drawing  copy,  and  attending  signature  of  the  original 
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of  this  instniment,  but  the  bill  contains  no  charge  for  a  stamp. 
Under  such  circumstances  it  is  impossible  for  the  Court  to  pre- 
sume that  the  instrument  was  stamped.  It  is  impossible  not  to 
presume  that  it  was  unstamped.  The  erMence  as  it  stands 
throws  the  burden  on  the  plaintiff  to  show  that  the  instrument 
was  stamped.    I  must  reject  the  exhibit. 

The  case  was  then  heard  on  the  7th  and  8th  exceptions, 
(which  involved  the  merits  of  the  cause,^  and  on  fur- 
[*545]  ther  'directions.  The  purport  of  these  exceptions  was 
that  the  Master  ought  to  have  certified  that  the  plaintiff 
by  his  state  of  facts  had  admitted  that  the  sum  of  £1073  was, 
at  the  date  of  the  settlement,  in  the  lands  of  Dummeller  and 
Lakin  upon  the  security  of  the  bond  of  the  Clarkes,  but  that  no 
other  evidence  had  been  produced  before  him  to  show  in  whose 
hands  the  money  then  was :  and,  further,  that  the  Master  ought 
to  have  certified  that  no  sufficient  evidence  had  been  produced 
before  him  to  show  what  had  become  of  the  money  since  the 
date  of  the  settlement. 

In  support  of  the  Master's  finding,  the  depositions  of  Mr.  Dewes 
and  others  were  read  (the  latter  being  directed  principally  to  the 
search  for  the  lost  instruments,)  and  those  of  M&tthew  and  John 
Rose  were  read  de  bert^  €sse,{a)  The  whole  of  the  depositioDS 
of  the  Roses  taken  together  aflirmed  the  allegations  of  the  biD. 
Several  of  their  statements,  however,  were  not  evidence,  and 
that  part  of  them  which  tended  to  affect  Joseph  Clarke  with 
notice  of  the  contents  of  Mary  Hood's  marriage  settlement  was 
by  no  means  precise  ;  the  principal  grounds  of  the  deponents' 
belief  on  this  subject  being,  that  Mary  Hood  was  married  from 
Clarke's  house  ;  that  Webster,  Clarke's  solicitor,  was  employed 
to  prepare  the  settlement ;  that  Clarke  had  had  one  or  two  com- 
munications  on  the  subject  of  the  settlement  with  the  deponent 
Matthew  Rose,  and  that  he  was  present  when  the  settlement  was 
read  over  before  the  marriage.  Upon  this  part  af  the  case, 
Dewes  stated  that  he  had  never  any  communication  with  Ckuke 

(a)  Set  anUj  p.  540. 
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on  the  subject,  but  that  Webster  prepared  the  settlement,  Nei- 
ther the  bond  of  the  Clarkes  nor  the  declaration  of  trust  was 
produced. 

The  material  part  of  Joseph  Clarke's  answer,  part  of  which 
was  read  for  the  plaintiff,  has  been  already  stated.(a) 

In  the  course  of  the  argument,  Thompson  v.  Harrison{p)  was 
cited. 

*Thb  Vicb-Chancellor. — In  this  case,  argued  upon  [*646] 
exceptions  and  further  directions  during  the  last  term, 
I  reserved  my  judgment,  having  however,  as  to  the  sixth  excep- 
tion, stated  my  opinion  to  be  in  favour  of  it  for  reasons  which  it 
is  unnecessary  to  repeat :  and  I  expressed  also  an  opinion,  that 
in  any  event  there  ought  not  to  be  any  costs  of  the  exceptions 
on  either  side,  and  that  the  deposit  should  be  returned. 

In  the  course  of  the  argument  it  was  admitted,  that  the  de- 
fisndants  Matthew  Rose  and  John  Rose  had  obtained  their  cer- 
tificates before  they  were  examined  in  the  Master's  office,  and 
an  arrangement  was  made  between  the  counsel  for  the  plaintiff 
and  for  the  defendants  Clarke  and  Bice,  by  which  they  agreed 
that  subject  to  t'be  question  of  admissibility  of  the  evidence  of 

■ 

Matthew  Rose  and  John  Rose  respectively,  their  answers  should 
be  considered  to  be  part  of  the  evidence  before  the  Court,  as  evi- 
dence which  the  defendants  Clarke  and  Bice,  after  the  Master 
liad  overruled  their  objections  to  the  admissibility  of  Matthew 
Bxise  and  John  Rose,  and  without  waiving  those  objections, 
tendered  before  him  for  the  sole  purpose  of  discrediting  their 
evidence,  that  is  of  course  the  answer  of  Matthew  to  discredit 
his  testimony,  and  the  answer  of  John  to  discredit  John's  tes- 
tinaony;  and  as  evidence,  upon  that  tender,  received  by  the 
Master,  without  prejudice  to  the  objections  taken  to  the  admis- 
sibility of  the  witnesses. 

In  this  position  the  case  now  stands  for  judgment,  as  well 

(a)  See  mUe,  p.  536  (&)  1  Cox,  344. 
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upon  the  exceptions,  or  all  of  them  except  the  sixth,  as  upon 
the  further  directions. 

The  plaintiff  having  asked  at  the  bar  relief  only  against  the 
defendants  Clarke  and  Rice,  and  waived,  so  far  as  without  pre- 
judiciDg  the  rights  which  he  asserts  against  them  he  can  wBire, 
any  relief  against  the  other  defendants,  it  is  only  requisite  to 
consider  the  matter  in  dispute  as  it  stands  between  the  plaintiff 
and  the  defendants,  Sarah  Clarke  and  Joseph  Rice,  who  are 
parties  to  the  suit  as  the  personal  representatives  of 
[547*]  Joseph  Clarke,  originally  a  defendant,  who  'was  not 
living  when  the  cause  came  on  before  Lord  Cottenham. 

The  plaintiff  is  the  only  child  of  a  marriage  between  Matthew 
Rose  (the  defendant  and  witness  already  mentioned)  and  Mary 
Hood,  which  took  place  in  the  year  1809.    He  sues  as  interested 
in  that  character  under  the  settlement  dated  11th  May,  1809, 
which  was  made  on  the  occasion  of  the  marriage,  alleging  that 
a  sum  of  £1073  money  settled  by  it,  which  belonged  to  Mary 
Hood,  was  at  that  time  in  the  hands  of  Joseph  Clarke,  secured 
by  a  bond  from  him  and  his  father,  to  two  persons  called  Rich- 
ard Dummeller  and  Nathaniel  Lakin;   alleging  farther,  that 
Joseph  Clarke  after  the  settlement,  and  with  notice  of  it,  wrong- 
fully  paid  the  money  to  Matthew  Rose,  with  the  knowledge  and 
privity  of  Dummeller  and  Lakin ;  and  contending  that  under 
the  circumstances  the   bond-debt  cannot  be  treated  as  dis- 
charged in  equity,  and  must  now  be  paid  by  Joseph  Clarke's 
estate. 

[His  Honor  then  read  the  material  parts  of  the  settlement  and 
proceeded  thus:] — Joseph  Clarke  was  the  brother-in-law  of 
Mary  Hood,  having  married  her  eldest  sister.     Mary  Hood 
appears  to  have  married  from  his  house.    He  must  be  taken  to 
have  been  at  this  time  aware,  at  least  in  a  general  way,  of  the 
nature  and  amount  of  her  fortune ;  and  that  there  was  a  settle- 
ment, though  it  might  possibly  be  going  too  far  to  consider  it 
satisfactorily  proved  that  he  was  fully  or  accurately  acquainted 
with  its  contents.    But,  however  this  may  have  been,  thesetde- 
ment  does  not  mention  or  refer  to  Joseph  Clarke,  or  any  bond  or 


CASES  IN  CHANCERY.  647 

1643.--RIIM  ▼.  Clarke. 

4 

debt  from  him.    The  money,  which  is  the  imni^iate  subject  of 
the  settlement,  is  in  explicit  terms  stated  by  it  to  have  been  be-  .  ^ 
fore  its  execution  paid  by  her  into  the  hands  of  the  trustees  of 
the  settlement,  namely,  John  Rose  (the  defendant  already  men- 
tioned) and  William  Hood.    The  reading  of  this  instrument, 
therefore,  would  certainly  not  show  that  any  money  due  from 
Joseph  Clarke  to  Dummeller  and  Lakin  was,  if  in  fact 
it  was,  intended  to  be  affected  by  it.    *It  is  unnecessary    [*548] 
to  repeat,  that  neither  Joseph  Clarke  nor  Dummeller  nor 
Lakin  was  a  party  to  the  settlement    I  may  here  state  that  the 
plaintiffs  mother,  Joseph  Clarke's  father,  and  William  Hood,  the 
trustee,  as  well  as  Dummeller  and  Lakin,  died  before  the  insti- 
tution of  the  suit. 

[His  Honor  then  read  the  passage  from  Joseph  Clarke's 
answer,  before  set  out,(a)  and  the  principal  statements  in  the 
bill,  and  proceeded  thus :] — I  do  not  find  that  the  bill  alleges 
the  bond  to  be  lost,,  mislaid,  or  destroyed,  or  alleges  it  to  be  in 
the  possession  or  power  of  Joseph  Clarke.  I  may  here  observe 
also,  that  the  accident  of  his  decease  cannot  give  the  plaintiff 
any  greater  or  better  equity  in  this  suit  than  the  plaintiff  other- 
wise would  have  had,  and  that,  as  I  apprehend,  an  equitable 
title  to  money  secured  by  a  bond  is  not  of  itself  suficient  to 
entitle  the  party  so  interested  to  sue  the  obligor  in  equity  for 
payment  of  the  money.  There  must,  I  conceive,  be  something 
more.[lJ 

The  bond  is  not,  and  has  never  been,  forthcoming  in  this  suit. 
Whether  it  is  in  existence  is  uncertain,  and  the  information 
which  the  Court  has  of  its  natiure  and  contents  is  defective. 
But  probably  it  was  a  common  money-bond  from  Joseph  Clarke 
and  his  father  to  Dummeller  and  Lakin,  not  containing  any 
notice  of  an  equitable  title  to  any  part  of  the  money  secured  by 
it,  though  possibly  it  may  have  described  them  as  the  executors 
or  trustees  of  the  will  of  Mary  Hood's  father. 

(a)  AnUt  p.  536. 

[1]  Meere  t.  Jenrit,  S  CoUyer,  60,  66. 
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Some  evidence  chiefly  formal  was  entered  into  pieviouBly  to 
tto  hearing  of  the  cause  before  Lord  Cotienham.  He  probably 
thoi:^ht  that  the  deposition  of  Marshall  to  the  fifth  intem^tory 
did  not  contain  anything  material  as  against  Joseph  Clarke  or 
his  estate,  and  that  the  residue  of  the  depositions  before  his 
Lordship  (so  far  as  tending  to  prove  an3rthing  in  dispute)  was 
scarcely  of  more  account.    Such  certainly  is  my  view. 

[His  Honor  then  read  the  decree,  the  report,  and  the 
[*649]  ^exceptions,  and  proceeded  thus :] — ^The  Master,  it  ap- 
pears from  what  has  been  stated,  had  before  him  evi- 
dence taken  after  the  hearing,  as  well  as  that  taken  previoudy. 
Of  the  evidence  taken  subsequently  to  the  hearing,  it  is  only 
necessary  to  refer  to  portions  of  the  depositions  of  the  defendant 
Matthew  Rose,  the  defendant  John  Rose,  and  Mr.  Davis,  neither 
of  whom  had  been  examined  previously.  [His  Honor  then  read 
portions  of  their  depositions,  and  proceeded  :J — ^Now  as  to  the 
declaration  of  trust  mentioned  in  these  depositions,  if  it  was  exe- 
cuted by  Dummeller  and  Lakin,  it  is  certainly  not  proved  that 
that  fact  was  ever  brought  to  the  knowledge  of  Joseph  Clarke 
before  he  paid  the  money  in  question.  The  settlement  of  itself 
would  not  preclude  Dummeller  and  Lakin,  who  were  not  par- 
ties to  it,  from  enforcing  the  bond-debt  of  Clarke,  or  directing 
Clarke  to  pay  it  as  they  chose.  They  might  have  arrested  him 
upon  it :  and  before  a  payment  by  a  debtor  to  or  under  the  di- 
rection of  his  legal  creditor  cah  be  impeached  or  avoided  to  the 
prejudice  of  the  debtor,  it  must  be  shown  clearly  either  that  the 
debtor  was  subjected  to  the  obligation  of  seeing  to  some  particu- 
lar mode  of  application  of  the  money,  which  was  not  pursued,  or 
that.the  debtor,  having  notice  of  circumstances  rendering  it  ine- 
qiiitable  and  improper  for  the  legal  creditor  to  receive  or  direct 
the  payment,  could  reasonably  and  with  safety  have  avoided 
making  the  payment.  Has  this  been  done  here  ?  It  appears 
to  me,  on  the  whole  case,  that  I  must  in  this  suit  take  the  bond 
to  be,  and  at  the  time  of  the  commencement  of  this  suit  to  have 
been,  incapable  of  being  successfully  put  in  suit  at  law :  sec- 
ondly, that  neither  fraud  nor  coUuson  has  been  established 
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against  Jose|^  Clarke,  the  obligor:  thirdly,  that  the  whole 
amount  due  upon  the  bond  must,  for  the  purposes  of  this  suit, 
be  taken  to  have  been  actually  paid  by  him,  either  to  the  obli 
gees,  or  with  their  knowledge  and  consent :  fourthly,  that,  as 
against  Joseph  Clarke  or  his  estate,  it  is  not  satisfactorily  proved 
that  the  obligees  ought  not  or  were  bound  in  equity  not 
to  have  received  or  'consented  to  the  payment :  fifthly,  [*660] 
that  if  they  acted  improperly  in  receiving  or  consenting 
to  the  payment,  or  if  the  money,  after  having  been  paid,  was 
not  applied  as  it  ought  to  have  been,  there  is  still  no  satisfactory 
proof  that  Clarke  when  he  paid  it  was  so  afiiected  and  circum- 
stanced as  to  render  the  payment  void  in  equity  as  to  him,  or 
was  under  the  obligation  of  seeing  to  any  particular  mode  of 
applying  the  money  after  it  had  been  paid.  If  these  conclusions 
are,  as  I  believe  them  to  be,  corr^t,  there  is  an  end  of  the  suit. 
And  I  have  arrived  at  them,  upon  a  review  of  all  that  is  before 
me,  assuming  the  Master  to  have  properly  received  all  the  evi- 
dence that  he  did  receive.  Had  I  therefore  considered  the  sixth 
exception  as  proper  to  be  overruled,  and  not  allowed,  my  deci- 
sion upon  the  residue  of  the  cause  would  be  what  it  now  is ; 
nor,  in  my  view  of  the  whole  merits  is  there  any  necessity  to 
decide,  and  I  therefore  abstain  from  deciding,  whether  the  Mas- 
ter was  or  was  not  right  in  admitting  the  evidence  of  Matthew 
Rose  and  John  Rose  or  either  of  them.  I  think  it  immaterial  to 
the  substance  of  the  <;a8e  whether  their  testimony  is  to  be  con- 
sidered as  wholly  admitted,  wholly  rejected,  or  partially  admit- 
ted and  partially  rejected.  If  their  evidence  was  well  admitted, 
it  is  still  for  the  Coiut  to  judge  of  the  weight  belonging  to  it, 
having  due  regard  to  all  the  circumstances.  I  have  carefully 
considered  their  depositions,  especially  on  the  third  interroga- 
tory. It  was  right  that  I  should  do  so,  without  forgetting  their 
date — the  time  of  Joseph  Clarke's  death — ^the  state  in  which  the 
cause  came  on  to  be  heard  before  Lord  Cottenham — ^the  frame 
of  the  bill — the  answers  of  Joseph  Clarke,  and  the  other  partic- 
ular circumstances.  The  result  is,  that  these  depositions,  if 
evidence,  are  evidence  to  which,  in  my  judgment,  I  cannot  attri- 
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bute  any  weight  I  may  add,  that  if  the  fact  of  the  1073/.  bdng 
in  Joseph  Clarke's  hands,  bound  by  the  trusts  of  the  settlement, 
existed  and  was  known  to  him,  and  he  was  aware  of  the  partic- 
ulars of  those  trusts,  he  was  aware  that  the  trustees 
[*661J  were  authorized  to  advance  the  whole  money  to  •Mat- 
thew Rose  on  his  personal  security,  or  to  apply  it  for  the 
sole  use  of  his  wife. 

I  have  not  omitted  to  compare  the  depositions  ou  the  third 
interrogatory  with  the  interrogatory  itself,  which  contains  this 
question, — "Whether  or  no  did  the  said  William  Hood  and 
John  Rose  consent  to  such  payment  or  payments."  The  ques- 
tion is  not  answered.  It  is,  in  my  opinion,  avoided  ;  and  the 
depositions  of  both  John  and  Matthew  (though  that  of  Matthew 
contains  the  word  "  privity")  are  as  I*  conceive,  consistent  with 
the  fact  of  the  whole  money  having  been  paid  to  Matthew  with 
the  consent  of  the  trustees. 

On  the  whole,  the  order  which  I  make  upon  the  exceptions 
and  further  directions  is  this : — 

The  coonsel  for  the  plaintiff  having  waived  any  relief  in  this  cauae  against  any  of 
the  defendants  other  than  Sarah  Clarke  and  Joseph  Rice»  save  each  relief  as  may  be 
necessary  in  order  to  obtaining  relief  against  Sarah  Clarke  and  Joseph  Rice  in  this 
suit,  and  the  Court  being  of  opinion  that  whether  the  excepUoos  or  any  of  them  an  or 
are  not  good  or  sufficient  in  law,  the  plaintiff  is  upon  the  whole  case  not  entitled  to  any 
relief  against  Sarah  Clarke  and  Joseph  Rice  ; — let  the  bill  be  dismissed  as  against  all 
the  defendants,  other  than  Sarah  Clarke  and  Joseph  Rice,  without  prejudice  to  a  new 
biD,  and  as  against  the  defendants  Sarah  Clarke  and  Joseph  Rice  absolutely.  And 
let  the  deposit  be  returned  to  them. 

It  is  not  a  case  for  costs.  What  I  now  do  will  not,  I  appre- 
hend, prejudice,  nor  do  I  intend  that  it  should  prejudice,  any 
suit  which  the  personal  representatives  of  the  surviving  obligee 
may  think  fit  to  institute  at  law  or  in  equity  against  the  repre- 
sentatives of  Joseph  Clarke. 
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Hudson  v.  Martin. 

1842:  Deo.  leth. 

Pacttca  in  thk  Court  as  to  eatezing  an  appearance  under  the  8th  of  the  Oiden  of 
Augusti  1841 1  altered. 

Mr.  Montagu  moved,  under  the  8ih  of  the  Orders  of  August, 
1841,  for  leave  to  enter  an  appearance  for  the  defendant. 

The  Tice-Chancellor  said,  that,  with  a  view  to  prevent  the 
serious  consequences  which  might  otherwise  arise  to  a 
•defendant,  he  had  on  former  occasions  thought  it  desir-  [*552] 
able,  and  also  competent  to  the  Court  within  the  terms 
of  the  order  to  direct  an  intermediate  service  of  a  copy  of  it  to 
be  made  on  the  defendant  before  it  was  strictly  carried  into  ex- 
ecution against  him.(a)  It  had  come,  however,  to  his  Honor's 
knowledge  that  the  Lord  Chancellor  had  taken  a  different  view 
of  the  construction  of  the  order,  considering  it  imperative  on 
the  Court.  His  Honor  thought  that  the  Lord  Chancellor  was 
most  probably  right  in  his  construction ;  but  even  if  it  were 
otherwise,  the  practice  of  the  Lord  Chancellor  must  regulate 
the  practice  of  this  Court.    His  Honor  therefore  made  the  order 

prayed.[l] 


PiDOELEY  V,  RaWLING. 

18452:  April  18th. 

Upcm  the  oonstmction  of  a  will,  compiking  a  mixed  fond  of  realty  and  pefwrnalty : — 
Held,  that  certain  persons  were  not  legatees  in  remainder  of  the  residue,  but  post- 
poned pecuniary  legatees,  and  therefore  that  they  were  not  necessary  parties  to  a 
suit  for  the  administration  of  the  testator's  assets. 

m 

(a)  See  aiUe,  p.  203. 

[1]  Mergdn  ▼.  Morgan,  I  CoHyer,  2S8 ;  and  tee  the  Reporter's  note,  ibid. 
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John  Moore  Pidoelbt  by  his  will,  after  devising  ceitain 
real  estates  and  certain  chattels  to  his  son  and  daughter,  gave, 
devised,  and  bequeathed  all  the  residue  of  his  real  and  person- 
al estate  to  trustees,  upon  trust  to  raise  and  set  apart  out  of  his 
residuary  real  and  personal  estate  the  sum  of  £3000,  and  pay 
the  interest  thereof  to  his  daughter  for  life,  for  her  separate  use, 
and,  after  her  decease,  to  divide  the  capital  between  her  two 
children  Emma  and  Eliza,  who  were  to  take  vested  interests  at 
twenty-one;  the  issue  of  either  dying  imder  twenty-one,  to 
take  the  parents'  prospective  share ;  and  in  case  both  should 
die   under    twenty-one,    without    leaving    lawful   issue,  the 
sum  so  directed  to  be  raised   to   go  in  the  same  manner  as 
the  testator  had  thereinafter  directed  concerning  the  residuarf 
real  and  personal  estate.    The  testator  then  directed  his  trus- 
tees to  raise  and  set  apart  in  like  manner  two  sums  of  £500  and 
£500  for  tHe  benefit  of  his  said  two  grand-children 
[*553]    *and  their  issue,  with  a  like  proviso  in  the  event  of 
their  dying  under  twenty-one,  without  leaving  issue. 
The  testator  then  devised  and  bequeathed  all  the  residue  of  his 
real  and  personal  estate  upon  trust  for  his  son  for  life,  with  re- 
mainder to  his  children  attaining  twenty-one,  as  tenants  in 
common,  or  the  issue  of  cliildren  dying  under  twenty-one,  with 
remainder  in  favour  of  his  daughter  and  her  children,  in  cas^ 
his  son  should  leave  no  children  or  issue  taking  vested  inter- 
ests.    And  in  case  the  testator's  son  should  not  have  any  child 
which  should  live  to  attain  twenty-one,  or  should  die  under  that 
age  leaving   lawful  issue,  and  the  two   children  of  his  said 
daughter  should  both  die  under  that  age  without  leaving  lawful 
issue,  and  not  otherwise,  the  testator  gave  sums  of  £500  and 
£100  to  the  defendants  Henry  and  William  Rawling,  who  were 
the  executors  and  trustees  of  the  will,  and  also,  as  the  bill  sta- 
ted, certain  charitable  and  other  legacies;  and  subject  to  the 
aforesaid  charges,  he  directed  his  trustees  to  stand  seised  of  his 
real  estates  upon  trust  to  sell  the  same,  and  divide  the  proceeds 
of  the  sale  amongst  the  several  persons  named  in  the  will. 

The  bill  was  filed  by  the  testator's  son  against  the  executot'si 
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and  the  several  persons  interested  in  the  residue  of  the  testator's 
estate,  praying  that  the  will  might  be  established  and  the  trusts 
of  it  carried  into  execution,  and  for  accounts  of  the  testator's 
real  and  personal  estate,  and  for  the  administration  of  his  es- 
tate, &c. 
Upon  the  cause  coming  on  for  hearing — 

Mr.  WUbraham  (with  whom  was  Mr.  Moore,)  for  the  execu- 
tors, insisted  that  the  legatees  of  the  <<  charitable  and  other  leg- 
acies" ought  to  have  been  made  parties  to  the  suit,  they  being, 
as  he  contended,  legatees  in  remnider  of  the  residue. 

Mr.  Russell  and  Mr.  Follett,  for  the  plaintiff. 

•Mr.   TYipp  for  other  parties  observed,  that  the  ob-    [*664] 
jection  if  ever  tenable  was  cured  by  the  30th  of  the  Or- 
ders of  August,  1841,  this  being  a  mixed  fund  of  realty  and  per- 
sonalty. 

The  Yice-Chancellor  said,  that  it  wsus  not  necessary  to 
resort  to  the  New  Orders  to  decide  this  point.  He  was  clearly 
of  opinion  that  these  were  merely  postponed  legatees,  and  not 
legatees  in  remainder;  and  he  overruled  the  objection. 


Thornbury  v.  Bevill. 

1842:  April  30th  ;  May  Snd. 

Specific  perfonnance  of  an  agraemcnt  refiifled,  the  same  not  having  been  accepted  by 
the  plaintiiF  in  doe  time,  nor  any  acceptance  by  himy  ever  notified  to  the  defend- 
ant, and  the  plaintiff  havin||r,  after  the  defendant  had  signed  the  agreement,  at- 
ten^ited  to  vary  the  tenns  of  it,  though  he  ultimately  aoqoiesoed  in  the  defendant's 
tenns. 

Qtftf re,  whether  a  court  of  equity  will  enforce  the  specific  peiformance  of  an  agree- 
ment, that  upon  the  retirement  of  a  solicitor  from  a  oopartnenhip,  the  remain- 
lag  partner  shall  carry  on  the  busfaiess  m  the  name  of  the  retiring  partner. 
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Qiitfiv,  whether  the  Mgnatnre  of  an  attorney  to  a  atatemeiit  at  the  foot  of  a  dnfii 
agreemttnt,  ngnifying  hii  appioral  of  a  draft  on  behalf  of  hit  dieaty  is  a  aignatme 

within  the  Statute  of  Frauds. 

The  plaintiff,  who  was  an  attorney,  had  carried  on  his  bus- 
iness in  Chancery-lane  for  some  time  previous  to  the  7th  July, 
1338,  at  which  time,  he  being  in  ill  health,  an  arrangement  was 
entered  into  on  his  behalf  with  the  defendant  Charles  Bevill, 
under  which  the  latter  was  to  assist  him  in  managing  the  bus- 
iness. An  agreement  in  writing,  dated  the  7th  July,  1838,  was 
accordingly  drawn  up  and  signed  by  the  parties,  or  on  their  be- 
half, whereby  it  was  agreed  that  the  business  should  in  future 
be  carried  on  solely  by  the  defendant,  in  the  name  and  under 
the  firm  of  Thombury  ifc  Bevill ;  and  that  the  clear  profits 
thereof  should,  at  the  expiration  of  each  year  be  divided  equally 
between  the  parties.  In  pursuance  of  this  agreement,  the  de- 
fendant entered  upon  the  sole  conduct  and  management  of  the 
business,  and  continued  to  carry  on  the  same  under  the  firm  of 

Thornbury  and  Bevill. 
[*555]  •Disputes  having  afterwards  arisen  between  the  par- 
ties, which  led  to  an  action,  and  Mrs.  Thombury,  who 
was  the  sister  of  the  defendant,  having  instituted  proceedings 
in  the  ecclesiastical  court  against  the  plaintiff,  these  matters 
were  proposed  to  be  made  the  subject  of  an  agreement,  of  which 
the  draft  was  to  the  following  effect,  viz. : — 

That  all  further  proceedings  in  the  action  should  be  stayed ; 
that  the  suit  commenced  in  the  Prerogative  Court  be  discontin- 
ued ;  that  the  agreement,  dated  the  7th  of  July,  1838,  be  de- 
livered up  to  be  cancelled  on  the  following  terms — ^viz.  that  the 
partnership  thereby  created  should  be  put  an  end  to  and  deter- 
mined, and  that  the  business  at  16,  Chancery-lane,  should  belong 
exclusively  to  Mr.  Bevill,  who,  in  consideration  thereof,  a^ed 
as  follows ;  to  allow  yearly  during  the  life  of  Thornbury,  de- 
terminable on  the  death  of  Bevill,  the  clear  sum  of  £60,  to  be 
paid  to  him  by  equal  half-yearly  payments,  for  securing  which 
Bevill  was  to  execute  such  deed  as  should  be  agreed  upon ;  that 
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Bevill  should  also  pay  to  Mrs.  Thombury  <<  the  yearly  sum  of 
£40  during  the  life  of  the  said  George  Thombury,  determinable 
on  the  death  of  the  said  Charles  Bevill,  or  as  long  as  she  shall 
conduct  herself  to  the  joint  satisfaction  of  the  said  Charles  Bevill 
and  Thomas  Kirk  (the  plaintiff's  solicitor,)  in  full  discharge  of 
any  claim  to  marital  rights  which  she  may  have  upon  the  said 
Geo^e  Thornbury."  Then  tbllowed  provisions  for  the  ^por- 
tionment  between  the  parties  of  the  partnership  profits  to  the 
7th  of  July,  1838,  and  that  Thombury  should  permit  and  suffer 
Bevill  to  use  his  name  and  carry  on  the  business  under  the  firm 
of  Thombury  &  Bevill  for  such  time  as  Bevill  should  think  fit. 
Bevill  giving  to  Thombury  such  indenmification  as  should  be 
settled  upon  between  the  solicitors  of  the  parties ;  and  that 
Thombury  should  enter  into  the  same  covenants  and 
penalties  as  were  contained  *in  the  agreement  of  July,  [*656] 
and  were  entered  into  on  his  behalf. 

This  draft  agreement  having  been  drawn  up  by  the  plaintiff's 
solicitor,  Mr.  Kirk,  was  sent  to  the  defendant's  solicitor,  Mr. 
Thomdike,  who,  having  introduced  certain  alterations,  retumed 
it  to  Kirk  with  the  following  memorandum,  signed  by  him  at 
its  foot : — "  I  approve  this  draft,  as  altered  on  the  part  of  Mr. 
Bevill ;  but,  if  objected  to,  the  part  relative  to  the  annuities  and 
business  must  stand  over — ^A.  S.  Thomdike,  30th  November, 
1839."  The  draft  so  altered  was  subsequently  signed,  as  ap- 
proved by  Mr.  Kirk,  on  behalf  of  the  plaintiff,  but,  when  it  was 
so  signed,  did  not  appear  in  evidence,  except  that  it  was  some 
time  before  the  institution  of  the  suit. 

On  the  2nd  of  December,  the  plaintiff's  solicitor  sent  to  the 
defendant's  solicitor  two  drafts,  purporting  to  be  fair  copies  of 
the  draft  which  had  been  retumed  by  the  latter,  but  with  the 
omission  of  a  penalty  clause,  and,  as  alleged  by  the  defendant, 
-with  some  other  variations.  On  the  following  day,  the  defend- 
ant himself  having  re-altered  the  copies  so  as  to  make  them 
correspond  with  the  original  draft  agreement,  as  previously  ap- 
proved by  his  solicitor,  retained  one,  and  retumed  the  other  to 
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the  plaintiff's  solicitor,  accompauied  with  the  following  letter, 
written  by  the  defendant : — "  Dear  Sir, — ^Myself  and  Thombury. 
The  duplicate  of  the  inclosed  has  been  signed  by  Mr.  Thorn- 
dike,  and  is  in  my  possession.    Yours  truly,  Charles  Beyill.'^ 

On  the  30th  of  December,  the  plaintiff's  solicitor  delivered  to 
the  defendant  another  fair  copy  of  the  draft  agreement  in  the 
fornj  in  which  it  had  been  signed  by  Thomdike,  for  the  purpose 
of  having  such  £Eiir  copy  signed  by  Thomdike,  and  retained  for 
the  plaintiff's  use  as  an  original  copy.  The  plaintiff's 
[•657]  solicitor  also,  on  the  2nd  of  *  January,  1840,  delivered  to 
the  defendant's  solicitor  a  draft  deed  of  dissolution  of 
the  partnership  for  his  approval. 

On  the  llth  of  January,  the  defendant's  solicitor  wrote  to  the 
plaintiff's  solicitor  as  foUows : — "  Dear  Sir, — ^Bevill  &  Thom- 
bury. I  have  perused  the  draft  deed  of  dissolution  of  partner- 
ship, which,  I  conceive,  is  not  conformable  to  the  arrangement 
you  suggested  for  the  settling  the  differences  between  these 
parties.  Circumstances  have  also  transpired  which  militate 
against  the  probability  of  the  business  producing  a  sufficient 
profit  to  enable  the  resident  partner  to  pay  an  annuity  of  £100, 
so  that  he  has  come  to  the  determination  of  quitting  the  business 
at  the  expiration  of  six  months,  pursuant  to  a  notice  to  be  here- 
after given.    1  am,  &c.,  A.  S.  Thomdike." 

On  the  21st  of  January,  the  plaintiff's  solicitor  having  in  the 
interim  written  to  the  defendant's  solicitor,  requesting  to  know 
whether  it  was  intended  to  return  the  draft,  and  proceed  to 
complete  the  arrangement,  the  defendant's  solicitor  returned  the 
draft  deed  and  the  copy  of  the  draft  agreement,  accompanied 
by  the  following  letter : — "  January  21st,  1840.  Dear  Sir, — ^I 
cannot  alter  that  part  of  my  letter  relative  to  the  draft ;  and  am 
still  of  opinion,  that  its  contents  are  not  consistent  with  the 
arrangement  we  suggested  for  the  settling  the  differences  be- 
tween these  parties.  I  now  return  you  the  draft  deed  with  the 
agreement  sent  for  my  signature,  referring  you  to  my  first  I^ter 
on  the  subject.  I  beg  to  inform  you  that  Mrs.  Thombury  com- 
plains of  that  part  of  the  arrangement  which  reduces  her  in- 
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come.  As  my  client  considered  that  he  was  acting  in  every 
way  for  her  benefit,  he  now  feels  much  annoyed  at  the  part  she 
has  taken,  and  finds  that  he  has  no  authority  to  execute  any 
document  relating  to  her." 

The  plaintiff  now  brought  his  bill  for  the  specific  performance 
of  the  agreement,  either  according  to  the  terms  of  it,  or  with 
such  variations  as  the  Court  should  think  fit. 

*The  defendant,  by  his  answer,  insisted  that  the  plain-  [*568] 
tiff,  by  altering  the  copy  of  the  agreement  as  signed  by 
Thomdike,  had  waived  the  benefit  of  it,  if  it  ever  had  subsisted 
as  a  legal  agreement ;  and  that  even  if  the  plaintiff  had  at  any 
time  subsequently  acquiesced  in  the  alterations  made  by  Thom- 
dike, he  had  never  expressed  his  willingness  to  execute  the 
agreement  within  a  reasonable  time;  and,  further,  that  Mrs. 
Thombury's  objections  rendered  it  impossible  for  him  to  perform 
the  agreement. 

In  support  of  the  plaintiff's  case,  James  Fluker,  clerk  to  the 
plaintiff's  solicitor,  stated  generally,  that  the.assentof  the  plain- 
tiff to  the  agreement,  as  altered  by  the  solicitor  of  the  defendant, 
was  fully  notified  to  the  defendant. 

The  Law  List  of  184C  was  also  produced  on  behalf  of  the 
plaintiff^  with  the  view  of  showing  that  the  name  of  Thornbury 
was,  in  pursuance  of  the  agreement,  omitted  from  it,  and  that 
of  Bevill  only  inserted  in  that  year's  List. 

On  the  part  of  the  defendant  his  solicitor  stated,  that  no  per- 
son on  behalf  of  the  plaintiff  had  ever  informed  him  that  the 
plaintiff  agreed  to  the  alterations  made  by  the  deponent  in  the 
draft  agreement ;  and  that  no  offer  was  at  any  time  made  by 
the  plaintiff  to  sign  the  agreement  as  altered  by  the  deponent. 
And  Thomas  Morris,  a  clerk  to  the  defendant's  solicitor,  after 
stating  that  he  had  attested  the  signature  of  Thomdike  to  a 
copy  agreement  between  the  plaintiff  and  the  defendant,  which 
copy  had  been  altered  by  the  deponent  by  the  orders  of  the 
defendant  himself,  stated  as  follows : — "  After  the  said  copy 
agreement  had  been  so  signed  by  Mr.  Thomdike,  I  went  by 
the  direction  of  the.defendant,  Mj.Eirk,  to  know  if  he  were  pre- 
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pared  to  exchange  the  agreements  executed.  The  said  Mr. 
Kirk  said,  that  he  had  sent  the  said  agreement  to  Mr.  Thorn- 
bury  for  his  approval ;  and  that  when  he  received  it  back,  the 
defendant  should  hear  firom  him.  I  afterwards  went  several 
times  to  the  said  Mr.  Kirk,  but  I  could  not  obtain  the  said  dupli- 
cate agreement  from  him." 
[*559]  *The  defendant's  counsel  likewise  produced  in  evi- 
dence a  copy  of  the  draft  deed  of  dissolution  of  partner- 
ship (having  previously  given  notice  to  the  plaintiff  to  produce 
the  original,)  in  which  several  variations  from  the  draft  agree- 
ment appeared;  as,  that  notice  of  the  dissolution  should  be 
given  in  the  Gazette ;  that  the  defendant  should  indemnify  the 
plaintiff  against  future  rent,  &c. 

Evidence  was  also  given  for  the  defendant  of  Mrs.  Thoro- 
bury's  objections  to  the  terms  of  the  agreement 

Mr.  Simpkinson,  and  Mr.  Dixon,  for  the  plaintiff. — ^It  is  clear 
80  far  as  the  defendant  is  concemed,  that  he  signed  the 
agreement  The  draft  was  signed  by  his  solicitor,  Thomdike. 
The  fair  copy  must  at  all  events  be  taken  to  have  been  signed 
by  himself;  the  signatiue  being  recognized  by  his  letter  of  the 
3rd  December.  The  cases  go  much  further  than  the  presoit : 
Coleman  v.  Upcot,{a)  Palmer  v.  Scott{b)  [The  Vice-Ckafir 
cMor, — ^It  has  been  setded  by  several  cases,  that  if  the  agree- 
ment be  in  the  form  of  a  proposal,  in  order  to  bind  the  party 
who  made  it,  it  must  be  accepted  in  the  very  terms  of  it ;  and 
be  accepted  in  good  time :  Kennedy  v.  Lee.{c)]  That  the 
plaintiff  accepted  it  in  good  time,  is  shown  by  Kirk's  appro- 
bation at  the  foot  of  the  draft  which  was  returned  approved  by 
Thomdike,  and  by  what  took  place  between  the  parties  as  to 
the  fair  copies.  The  exclusion  of  the  penalty  clause  from 
these  copies,  by  Kirk,  is  immaterial ;  as  it  was  afterwards  in- 
serted in  both  the  fair  copies  of  the  defendant  hifn"»|f,  and  also 

• 

(a)  5  ^n.  Alir.  5S7,  pi.  17.  (e)  S  Mer.  441. 

(ft)  1  Bom.  4fc  M.  391. 
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inserted  in  the  draft  deed.  Then  it  is  clear,  from  Fluker's 
evidence,  that  the  assent  of  the  plaintiff  was  communicated  to 
the  defendant.  The  facts  which  he  states  lead  inevitably  to 
that  conclusion.  Under  these  circumstances,  the  plaintiff  could 
not  afterwards  have  turned  round  and  said,  that  he  had 
•not  assented  to  the  agreement,  even  though  it  contain-  [*560] 
ed  the  penalty  clauses.  How,  then,  is  the  defendant 
excused?  Acting  upon  the  agreement,  the  plaintiff  takes  his 
name  out  of  the  Law  List,  and  the  certificate  is  taken  out  in 
the  name  of  the  defendant  alone. 

But  secondly  it  will  be  said,  that  the  agreement  is  inralid. 
Upon  that  point,  the  observations  of  Lord  Eldon^  in  Candler  v. 
Ca7uiler,{a)  apply.  In  Bunn  v.  Ghiy,{b)  it  was  decided  that 
such  a  contract  was  not  illegal ;  and  that  case  was  cited  with 
approbation,  or  at  least  was  not  disapproved,  in  Armstrong  r. 
Leins.{c)  The  stipulation  in  the  present  case,  is  not  that  the 
business  shall  be  carried  on  in  the  names  of  Thombury  and 
Bevill,  but  only  amounts  to  a  permission  for  its  being  so  carried 
on.  Such  agreements  are  not  only  legal,  but  of  daily  occurrence. 
They  are  not  injurious  to  the  clients  of  a  firm ;  because  a  client 
having  transactions  with  the  firm,  would  always  consult  one 
member  of  the  firm,  and  would  necessarily  know  that  he  had 
retired  firom  the  firm.  It  would  not  be  like  the  case  of  a  bank- 
ing-house.— [The  Vice-Chancellor  referred  to  Lord  Eldoris  ob- 
servations in  Baxter  v.  Conolly^{d)  as  to  the  sale  of  a  goodwill.] 
— ^In  this  case  the  partnership  existed  before,  and  it  was  not 
therefore  a  mere  sale  or  assignment  of  the  goodwill. 

Bozon  V.  FarlotMfi)  will  probably  be  cited  on  the  other  side. 
In  that  case,  however,  the  document  contained  only  a  prospec- 
tus of  the  intended  agreement.  One  of  the  clauses  was  for  a 
transfer  of  the  whole  business,  another  that  the  deed  should 
contain  all  usual  clauses,  which  left  the  clauses  uncertain. 

(a)  Jac.  228.  (d)  1  Jao.  &.  W.  576. 

(6)  4  East,  190 ;  1  Smith,  1.    See  4  B  &  C.  190.  (e)  1  Meriv.  459. 

(«)9C.  A;M.974. 
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Nothing  of  that  kind  occurs  in  the  present  case.  No  observa- 
tion arises  on  the  fact  of  the  agreement  amounting  to  a  transfer 

of  clients  and  professional  business ;  for  the  transfer 
[•561]    had  actually  taken  place  two  years  *before,  Thombury 

hav^ing  had  nothing  to  do  with  the  business  daring  the 
whole  of  that  period.  Candler  v.  Candler  shows  that  the 
doubts  of  Lord  Eldon  had  been  removed.  In  Burm  v.  Guy 
the  party  was  to  relinquish  and  make  over  the  whole  of  the 
business.  Lingen  v.  Simpson.{a)  Lastly^  the  objection  on 
the  part  of  the  wife  is  not  a  ground  for  the  CoorC'  refusing  to 
execute  the  rest  of  the  contract. 

In  the  course  of  the  argument  the  Vice-Chaficdlor  in- 
quired whether  there  was  any  case  in  which  specific  per- 
formance had  been  decreed  on  signature  of  approval  of  the 
draft  only. 

Mr.  Swanston  and  Mr.  Whatley,  for  the  defendant — ^Thcre 
is  no  evidence  of  the  contract  of  which  the  plaintiff  seeks 
a  specific  performance.  The  bill  alleges  that  the  draft  was 
settled  and  approved,  and  that  the  alterations  were  made  by 
Mr.  Thorndike.  The  bill,  however,  does  not  point  out  the 
alteration. 

Supposing  the  memorandum  to  be  the  contract,  when  was 
it  binding  on  the  parties  ?  They  say  Mr.  Thorndike  assented 
to  it,  but  by  what  document  ?  There  is  no  evidence  of  any 
binding  agreement  before  the  11th  January.  The  document 
purports  to  be  a  proceeding  in  another  Court,  and  Mr.  Bevill 
could  not  by  any  means  make  it  a  rule  of  Court.  The  cases 
cited  do  not  apply  where  the  party  who  has  signed  the  con- 
tract repudiates  it  before  any  proceedings  are  taken  upon  it. 

Supposing  the  defendant  to  have  been  bound  by  the  con- 
tract, he  was  at  liberty,  at  any  time  before  it  had  been  ac- 
ceded to  by  the  plaintiff,  to  withdraw  from  it:  Martin  v. 

(a)  1  Sim.  A^  8.  600 
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Mitchell  Xo)  R&iUledge  v.  Grant  ,\b)  1  Sugd.  V.  &  P.,  vol.  1. 
p.  85. 

*In  the  course  of  the  argument  the  Vice-Chancellor  [*662] 
referred  to  Doe  t.  Pedgriph,{c)  and  Stokes  v.  Moore.{d) 

Mr.  Simpkinson,  in  reply. — ^It  can  hardly  be  contended  that 
a  signature  to  an  approval  of  a  draft  is  not  a  signature  within 
the  Statute  of  Frauds.  Cases  have  gone  so  far,  that  the  mere 
attesting  the  instrument  as  a  will,  provided  it  be  shown  that 
the  person  attesting  was  aware  of  the  consequences,  is  binding 
on  him,  within  the  statute :  Welford  v.  Beazeley,{e)  This, 
however,  is  a  signature,  not  to  the  original  draft,  but  a  fair  copy. 
Then  the  question  is,  whether  the  difference  between  the  parties, 
as  to  the  penalty  clause,  annuls  the  effect  of  the  agreement  in 
toto. 

The  Vice-Chancellor. — Having  in  vain  recommended  an 
amicable  settlement  of  this  case,  and  having  had  an  opportu- 
nity of  considering  the  pleadings  and  evidence  out  of  Court,  I 
do  not  think  it  necessary  to  put  the  parties  to  the  inconvenience 
of  delaying  my  judgment. 

A  draft  containing  the  terms  of  the  alleged  agreement  was 
undoubtedly  signed  by  the  defendant's  solicitor.  It  was  sent, 
so  signed,  to  the  plaintiff's  solicitor.  While  in  his  possession, 
the  plaintiff's  solicitor  also  signed  his  approval  of  it :  but  when 
he  signed  it,  although  examined  as  a  witness  in  the  cause,  he 
does  not  state ;  except  that  it  was  signed  before  the  institution 
of  the  suit,  the  bill  being  filed  in  1840 ;  a  circumstance  which 
cannot  but  attract  attention.  Nor  is  it  suggested  in  the  evi- 
dence, that  the  fact  of  the  plaintiff's  solicitor  having  so  signed 
his  approval  of  the  draft,  was  ever  communicated  to  the  de- 
fendant or  his  solicitor. 

(a)  9  Jac.  &  W.  413.  (d)  1  Coz,  919. 

(b)  4  Bmg.  653.  (c)  1  Wib.  118;  3  AUl  503 ;  1  Vm.  md.  6 

(c)  4  Cor.  Sl  p.  313. 
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[*663]  *This  draft,  thus  sent  by  the  defendant's  solicitor  to  the 
plaintiff's  solicitor,  is,  so  fax  as  that  term  can  be  properly 
applied,  copied  by  the  plaintiff's  solicitor  or  his  clerk ;  but  it  was 
not  strictly  copied,  for  variations,  by  no  means  immaterial,  were 
introduced.  This  copy,  if  it  can  be  so  called,  for  it  is  admitted 
to  vary  from  the  original,  is  sent  on  the  part  of  the  plaintiff's 
solicitor  to  the  defendant's  solicitor.  The  deiendant  rejects  tfie 
alterations,  and  restores  the  paper  to  a  state  corresponding  widi 
the  original  draft ;  and,  in  that  altered  state,  sends  it  back  to  the 
plaintiff's  solicitor  on  the  3rd  of  December,  witli  the  following 
letter.  [His  Honor  read  the  letter  as  before  stated.]  Now,  upcm 
the  facts  which  I  have  stated,  and  the  whole  aspect  of  the  case, 
it  must  be  taken,  that  up  to  this  time  there  was  no  agreement 
between  the  parties ;  because  both  parties  had  not  agreed  to  any 
set  of  terms.  Up  to  the  3rd  of  December,  when  the  letter  which 
I  have  just  read  was  sent,  the  whole  rested  in  proposal.  Now  it 
may  be,  that  if  there  had  been  an  acceptance  of  the  agreement 
by  the  plaintiff  in  the  state  in  which  it  was  placed  or  replaced 
by  Bevill,  or  on  his  behalf — an  acceptance  communicated  to  the 
defendant  clearly,  unequivocally,  and  without  unreasonable 
delay — it  may  be  that  the  result  would  have  been  an  agreement 
binding  on  the  parties.[l]    I  do  not,  however,  find  any  evidence 

[1]  "  It  18  an  undeniable  principle  of  the  law  of  contraots,  that  an  o^r  of  a  bar- 
gun  by  one  perron  to  another,  impoeea  no  obllgntion  upon  the  former,  until  it  ia  ac- 
cepted by  the  latter,  according  to  the  terms  in  which  the  ofier  was  made.  Any 
qualification  of,  or  departure  from  those  tenni,  inTalidates  the  ofibr,  unJev  the  same 
be  agreed  to  by  the  penon  who  made  it.  Until  the  terms  of  the  agreement  have  re- 
ceived the  assent  of  both  parties,  the  negotiation  is  open  and  imposes  no  obligation  upon 
either."  Washington,  J.,  Eliason  v.  Heruhaw,  4  Wheat  225,  8.  Where  a  mer- 
chant in  Alabama  wrote  to  his  factor  in  New  York,  and  proposed  to  ship  for  that  place, 
300  bales  of  cotton  on  their  joint  account,  if  the  agent  shonld,  immediately  on 
the  receipt  of  his  letter,  give  notice  of  his  election  to  accept  the  proposition ;  and  the 
agent  immediately  upon  the  receipt  of  his  principal's  letter  replied  to  the  same,  accep- 
ting the  proposition,  and  requesting  his  principal  to  designate  and  mark  the  cotton  to 
be  shipped  on  their  joint  account,  and  to  advise  him  when  the  same  should  be  shipped ; 
It  was  held,  that  as  soon  as  the  agent  replied  to  the  lettter  of  his  principal,  accepting 
the  proposition,  the  contract  was  complete,  and  could  not  be  rescinded  by  either  party, 
without  the  consent  of  the  other.    Brisban  y.  Boyd,  4  Paige,  17.    As  to  the  case  of 
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that  it  was  so.  This  was  on  the  3rd  of  December :  no  step  is 
taken  by  the  plaintiff  till  the  30th  of  December ;  on  which  day, 
t^  draft  of  a  deed  for  canying  the  agreement  into  effect  was 
sent  by  the  plaintiff^s  solicitor  to  the  defendant's  soUcitor ; — a 
draft  varying,  as  it  seems  to  me,  in  more  than  one  respect  ftom 
the  last  state  of  the  paper  previously  existing,  to  which  I  have 
already  allyded.    [His  Honor  then  read  the  evidence  of  Morris, 

a  qaalification  of,  or  departure  from,  the  terms  of  the  proposed  ofier,  when  not  accep- 
ted, "Lard  Langdale,  M.  R.  in  conformity  with  the  general  rule,  as  stated  by  Washing- 
ton, J.,  in  deciding  a  case  before  him,  ubi  supra,  said :  '*  The  defendant  offered  to  sell  it 
(a  certain  estate)  for  £1000,  and  if  that  had  been  at  once  unconditionally  accepted, 
there  would  undoubtedly  have  been  a  perfect  binding  contsact  ;•  instead  of  that,  tho 
plaintiff  made  an  offbr  of  his  own,  to  purchase  the  property  for  JC950,  and  he  thereby 
rejected  the  offer  previously  made  by  the  defendant.   I  think  that  it  was  not  afterwards 
competent  for  him,  to  revive 'the  proposal  of  the  defendant,  by  tendering  an  accep- 
tance of  it ;  and  that,  therefore,  there  exists  no  obligation  of  any  sort  between  the 
parties."    Hyde  ▼.  Wrench,  3  Beav.  334,  7.    See  Carr  y.  DwaaU,  14  Peten,  89 ; 
Frith  T.  Lawrence,  I  Paige,  434 ;   Cfordon  v.  Coolidge,  I  Snmn.  542 ;  Dale  t* 
HamUton,  5  Hare,  342;  2  Kent's  Comm.  471 ;   Thomae  v.  Blachmm,  I  Coll- 
yer,  311,  12.     As  to  constituting  an  agreement  by  means  of  correspondence  by  letter, 
see  Frith  v.  Lawrence,  1  Paige,  434 ;  Brishan  v.  Boyd,  4  Paige,  17  ;  Thonuu  v.  Der" 
ing,  1  Keen,  729 ;  Holland  ▼.  Eyre,  2  Sun.  Al  Stn.  194 ;  Morton  t.  Tewart,  2  Yo. 
&  ColL  C.  C.  67 ;  Gordon  ▼.  Coolidge,  1  Sumn.  542  ;  Stray's  Ag.  493.  n.  2  ;  Hyde 
V.  Wrench,  3  Beav.  334  ;  2  Kent's  Conmi.  477,  and  n.  b.  ibid. ;  Harper  Y.WiUianu,  4 
Ad.  &  EUis,  N.  S.  230 ;  Thomas  v.  Blackman,  1  CoUyer,  301 ;   Kvrkpatrick  v. 
Stainer,  22  Wend.  256.    Whether  the  mere  putting  a  letter  into  the  post-office, 
without  showing  the  receipt  of  it  by  the  opposite  party,  will  be  deemed  an  acceptance 
of  a  proposaly'seems  to  be  a  qtuBstio  vexata,  2  Kent's  Conmi.  477,  n.b.  In  a  recent  case, 
which  by  no  possibility  could  have  fallen  within  the  purview  of  the  learned  and  lamented 
commentator,  it  was  held  by  Vice  Chancellor  Wigram,  that  where  a  purchaser  oflbred 
B  price  for  an  estate,  and  the  vendor,  by  a  letter  sent  by  post  and  received  by  the  pur- 
chsMor  the  day  after  it  was  put  into  the  post  office,  accepted  the  offer,  the  vendor  was 
bovmd  from  the  time  when  he  posted  his  letter,  although  it  was  not  received  by  the 
purchaser  until  the  following  day.    Potter  v.  Sanders,  6  Han,  1,    This  point  is  also 
discussed  by  Story  J.,  in  Gordon  v.  Coolidge,  1  Sumn.  548.    In  order  to  establish 
the  validity  of  an  agreement  in  a  court  of  equity,  it  is  not  necessary  to  ahow  that  it 
waa  binding  on  both  parties  at  the  time  of  its  being  signed,  it  is  sufficient  if  an  agree- 
ment signed  by  one  party,  be  afterward  accepted  and  acted  upon  by  the  other.    DO10- 
eU  ▼.  Dew,  ante,  345 ;  Ballard  v.  Walker,  3  Johns.  Cas.  60 ;  Sutherlandy,  Briggs, 
1  Hare,  34 ;  Parkkmst  v.  Van  Cortiandt,  1  Johns.  Ch.  Rep.  283 ;  Benedict  v.  Lynek, 
Id.  37a 
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and  proceeded  as  follows.]  From  the  evidence,  therefore,  it 
appears,  that  up  to  the  30th  of  December,  when  this  draft  was 
sent,  nothing  had  passed  which  could  bind  the  plaintiff  to  %e 

terms  of  the  paper  that  Thomdike  had  last  signed ;  and 
[*564]    if  there  were  'nothing  more  in  the  case  it  might  possibly 

be  considered,  that  to  enforce  an  agreement  under  those 
circumstances,  against  the  defendant,  would  be  dealing  hardly 
with  him.  It  appears,  however  that  a  short  time  afterwards, 
namely  on  the  11th  of  January,  the  following  letter,  which  I 
must  consider  as  repudiating  the  agreement,  and  putting  an  end 
to  the  treaty,  was  written  by  the  defendant's  solicitor  to  the 
plaintiff's  solicitor.  [His  Honor  read  the  letter  as  before  stated.] 
The  first  question  therefore  is,  whether  on  the  11th  of  January, 
the  conduct  of  the  parties  was  such  as  to  preclude  the  defend- 
ant Bevill  from  saying,  '<  I  will  have  nothing  more  to  do  with 
this  arrangement ;  I  consider  it  at  an  end."  I  am  of  opinion, 
upon  the  evidence,  that  if  any  thing  had  been  signed  on  the 
part  of  Bevill  which  would  have  bound  him,  had  it  been  acce- 
ded to,  he  was  entitled,  by  .the  letter  of  the  11th  of  January,  to 
withdraw,  and  that  he  did  withdraw,  from  the  arrangement  I 
think,  therefore,  that  on  that  ground  I  could  not  enforce  specific 
performance  against  him.  If,  however,  this  difficulty,  which 
seems  to  me  insurmountable,  had  not  existed  I  might  still  have 
felt  considerable  embarrassment  in  decreeing  specific  perform- 
ance of  this  paper,  if  it  were  an  agreement,  or  an  agreefaient  con- 
tinuing in  force ;  for  the  first  provision  of  it  is,  that  the  suit  com- 
menced in  the  Prerogative  Court  shall  be  discontinued.  Now 
in  that  suit,  Mrs.  Thombury  was  the  plaintiff;  and  this  is  a 
contract  sought  to  be  enforced  against  the  defendant,  the  object 
of  which  is,  to  compel  her  to  do  an  act  which  she  refuses  to  do. 
But  that  is  not  all.  There  is  so  much  obscurity  in  the  agree- 
ment, with  regard  to  the  time  during  which  the  40/.  per  annum 
was  to  he  paid  to  Mrs.  Thombury,  as  to  create  a  further  diffi- 
cidty  in  the  way  of  a  decree  for  the  plaintiff.  Nor  am  I  sure, 
that  a  still  further  difficulty  might  not  arise  in  enforcing  the 
transfer  of  the  business  which  this  agreement  provides  for.    This 
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is  not  quite  a  case  of  dissolution  of  partnership,  but 
something  between  •a  dissolution  of  the  partnership  and  [*566] 
a  purchase  of  the  business ;  and  notwithstanding  the 
case  of  Bunn  v.  Guf/y  from  which  I  do  not  mean  to  express  dis- 
sent, decided  as  it  was  by  Judges  of  high  authority,  I  am  not 
prepared  to  say,  that  it  is  fit  that  a  court  of  equity  should  enforce 
an  agreement  between  two  -  solicitors,  that  one  on  retiring  from 
the  business  shall  permit  the  other  to  carry  on  the  business  in 
his  name.  Whether  such  an  agreement  be  or  be  not  within  the 
strict  policy  of  the  law,  it  may  be  doubtful  whether  this  Court 
ought  to  assist  it.[2]  I  do  not,  however,  rest  my  decision  on 
that  ground ;  I  mention  it  that  it  may  not  be  thought  that  I  see 
no  difficulty  in  that  part  of  the  ease.  The  bill  must  be  dismissed, 
but  it  is  not  a  case  for  costs. 


Slade  v.  Parr, 

1842:  April  27th. 

Legadfls  to  the  children  (by  name)  of  the  teetatoi'a  late  niece  M.,  to  be  «flrigned  to 
them,  when  and  ae  soon  as  they  should  respectively  attain  twenty *five.  Ph>Tided 
that  if  any  should  die  under  twenty -five  leaving  issue,  the  issue  to  take  the  pa- 
rent's legacy,  but  if  any  should  die  under  twenty-five,  without  having  issue  then 

[3]  "  I  confess  there  is  something  in  all  contracts  of  this  nature,  of  which  I  have 
entertained  some  doubt  Where  clients  rely  on  the  professional  skill  and  knowl- 
edge of  the  individual  they  have  long  employed,  I  have  some  doubt  as  to  the  poUcy 
of  sanctioning  the  purchase  of  their  recommendation  of  the  clients  to  other  persons. 
These  doubts  have  not  originated  with  myself,  because  I  recollect  very  well  their 
being  long  dwelt  upon  and  commented  upon  by  Lord  Eldon,  not  only  in  the  case  of 
a  solicitor  and  his  clients,  but  in  the  case  of  medical  men  and  their  patients.  I 
perfectly  recollect  a  case  in  which  the  professional  practice  of  one  physician  had 
been  sold  to  another,  wherein  the  policy  of  permitting  each  arrangements  was  the 
rabject  of  great  discussion  and  consideration.  It  is  not,  however,  for  me  to  act 
upon  any  doubts  I  may  entertain  of  that  nature,  because  agreements  of  this  descrip- 
tion have  been  too  often  sanctioned  to  be  now  questioned."  Lord  LangdaJe,  M.  R. 
▼.  HMse,  3  fieav.  389. 
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Imng,  the  legacy  of  the  child  io  dying  to  go  and  be  paid  to  the  **  lorrivioa  and 
eonrivor,  and  othen  and  other**  of  the  same  children,  in  eqnal  aharea.  At  the 
death  of  the  teatator,  all  the  children  of  M.  are  under  twenty-five.  AH  afterwarda 
attain  twenty-five,  except  A.,  who  dies  under  that  age  without  ianie,  having  sur- 
vived two  of  the  children,  B.  and  G.  Ttie  ahare  of  A.  devolvea  to  the  repieaenta- 
tivea  of  B.  and  C,  together  with  the  children  who  anrviTe  A* 
Upon  the  oonttruction  of  a  will,  held,  that  the  anrplua  dividends  of  a  legacy,  afler 
payments  for  maintenance  daring  the  minority  of  the  legatee,  go  with  the  eor^ 
pus. 

Thomas  Slade  by  his  will  gave  and  bequeathed  to  his  ex- 
ecutors £10,000,  Navy  £5  per  cents.,  upon  trusts  as  to  £1000, 
part  thereof,  for  John  Slade,  son  of  his  late  niece  Mary  Slade, 
wife  of  his  cousin  Robert  Slade,  to  be  assigned  or  transferred  to 
him,  when  and  as  soon  as  he  should  attain  his  age  of  twentf- 
five  years,  for  his  own  use  absolutely.  The  testator  then  made 
similar  bequests  of  the  residue  of  the  stock  in  sums  of  £1000, 
£1000,  £1000^  £1000,  £1000,  £2000,  and  £2000,  in  &YOurof 
Eliza,  Mary,  Robert,  Sarah,  James,  Thomas  and  Anna, 
[*666]  the  other  children  *of  his  niece  Mary  Slade;  and  as  to 
the  interest,  dividends,  and  annual  produce  arising  from 
the  said  respective  legacies  so  given  to  the  children  of  Mary 
Slade,  deceased,  from  the  first  payment  after  his  decease,  until 
the  legatees,  to  whom  the  same  should  respectively  belong, 
should  attain  their  respective  ages  of  twenty-five  years,  in  trust 
to  pay  to  or  permit  and  suffer  Robert  Slade,  their  father,  to  have, 
receive,  and  take  the  same  in  trust  for  the  legatees  to  whom 
they  respectively  should  belong,  and  to  be  paid  and  applied  by 
him  for  and  towards  the  support,  maintenance,  education,  and 
advancement  in  life  of  such  legatees  respectively,  in  such  man- 
ner and  form  as  he,  the  said  Robert  Slade,  and  in  case  of  his 
death,  the 'trustees  for  the  time  being,  should  in  his  or  their  dis- 
cretion think  proper ;  such  payments  of  the  interest  and  divi- 
dends to  be  made  half-yearly.  And  the  testator  directed  that 
the  surplus  money  (if  any)  arising  from  the  interest,  dividends, 
and  annual  produce  of  the  respective  legacies,  after  such  pay- 
ment and  application  as  aforesaid,  should  be  retained  by  the 
said  R.  Slade  or  the  trustees,  as  the  case  might  be,  for  the 
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pective  legatees  to  whom  they  should  respectively  belong,  and 
to  be  paid  to  them  respectively  with  their  respective  legacies  up- 
on their  respectively  attaining  the  age  of  twenty-five  years. 
Provided,  nevertheless,  that,  in  case  any  one  or  more  of  the  chil- 
dren of  the  testator's  late  niece,  Mary  Slade,  should  die  under 
the  age  of  twenty-five  years,  leaving  issue  one  or  more  child  or 
children,  such  child  or  children  should  take  the  legacy  or  lega- 
cies which  his,  her,  or  their  parents  would  have  been  entitled  to, 
as  well  original  as  accruing,  if  he,  she,  or  they  had  lived  to  at- 
tain that  age,  if  more  than  one  in  equal  shares ;  but  in  case  any 
of  the  children  of  Mary  Slade  should  happen  to  die  under  the 
age  of  twenty-five  years  without  having  issue  then  living,  then 
the  legacy  or  legacies  of  him,  her,  or  them  so  dying,  as  well 
original  as  accruing,  should  go  and  be  paid  to  the  survivors  and 
survivor,  and  others  or  other  of  the  same  [said]  chil- 
dren [of]  Mary  'Slade,  if  more  than  one,  in  equal  shares,  [^SCT] 
his,  her,  or  their  executors,  administrators,  and  assigns. 
And  the  testator  appointed  Robert  Slade  and  Thomas  Parr  both 
since  deceased,  to  be  the  executors  of  his  said  will. 

The  testator  died  in  October,  1816.  The  executors  proved  . 
the  will,  and  set  apart  the  stock  for  the  purpose  of  the  trusts. 
Robert  Slade,  the  father,  after  surviving  his  co-executor  Parr, 
and  appointing  other  persons  co-trustees  with  himself^  died  in 
March,  1833,  leaving  those  co-trustees  surviving  him,  in  whose 
names  the  stock  was  now  standing. 

At  the  death  of  the  testator,  the  children  of  Mary  Slade  were 
all  living,  and  all  imder  the  age  of  twenty-five.  They  all  after- 
wards attained  the  age  of  twenty-five,  except  Anna  who  died 
under  that  age  and  unmarried  in  March,  1839,  having  survived 
John,  Mary,  and  Eliza. 

The  question  was,  who  was  to  take  the  original  share  of 
Anna,  and  also  the  surplus  of  the  interest  and  dividends  of  her 
share  after  deducting  the  sums  expended  in  her  maintenance. 

Mr.  Temple  and  Mr.  Preeling,  for  the  surviving  brothers  and 
sisters  of  Anna,  submitted  that,  as  to  the  capital  of  Anna's  share, 
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this  case  was  distinguishable  from  Wilmot  v.  Wil9notj[a)  and 
that  those  children  were  excluded  from  all  interest  in  her  share, 
who  died  before  her,  though  they  attained  twenty-five.  Sup- 
posing, however,  the  Court  should  hold  otherwise,  were  the 
representatives  of  those  children  entitled  to  share  the  surplus 
dividends  of  Anna's  share?  [The  Vtce-Chancettor. — Ho  doubt 
the  surplus  goes  with  the  capital.] 

Mr.  Anderdan  and  Mr.  Teed  appeared  for  other  parties. 

The  Yige-Chancellor. — ^The  letter  and  tfie  spirit 
[*668]  of  the  *will  go  together.  The  spirit  and  intention  of  the 
will  is,  that  these  legacies  should  vest  upon  the  children 
attaining  twenty-five,  or  dying  under  that  age  leaving  issue. 
The  testator  has  said,  that  in  case  any  of  the  children  of  Mary 
Slade  should  die  under  twenty-five  without  having  issue  then 
living,  the  legacy  or  legacies  of  him,  her,  or  them  so  dying 
(which  must  include  the  surplus  dividends)  should  go  and  be 
paid,  not  to  the  survivors  and  survivor  only,  but  to  the  survivors 
and  survivor  and  <- others  and  other"  of  the  children.  The 
argument  for  the  plaintiffs  is,  that  the  legacies  are  to  go  to  die 
survivors  and  survivor  only,  and  not  to  the  others  and  other.  I 
am  of  a  different  opinion.  It  is  not  necessary  to  say  what  might 
have  been  the  case  had  any  of  the  children  attained  twenty-five 
before  the  testator's  death.  That  circumstance  does  not  occur 
here.  Anna's  share,  therefore,  is  divisible  amongst  all  the  chil- 
dren who  attained  twenty-five,  including  those  who  died  befcne 
her.)6( 

(a)  8  Vca.  10. 

*(£f)  For  recent  caaefi,  ki  which  the  question  has  been  raised,  whether  the  wwdi 
"  surmora  "  in  a  will  shonld  or  shoqjd  not  be  construed  in  the  sense  of  **  otheiSy' 
Oromtk  v.  Ifum5,  3  Y.  &  C.  56.5;  CiersAam  y.  Newland,  3  Bear.  145 ; 
T.  Sherrait,  11  Law  Joum.,  N.  S.,  433. 
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•CoNSBTT  V.  Bell.  [^SBQ] 

1849 :  May  98th  and  30th. 

A.  executed  an  instrument  purportmg  to  convey  to  B.  all  the  honsehold  fixmiture, 
plate,  watches,  clocks,  books,  monies,  securities  for  money  and  other  efiects,  which 
at  the  tune  of  A.'s  decease  should  be  in  two  specified  rooms  in  his  mansion.honsei 
except  an  iron  chest  and  its  contents,  and  the  contents  of  a  certain  closet  A.  lived 
almost  exclusively  in  the  two  rooms  mentioned  in  the  instrument,  and  B.  at  the 
time  of  the  execution  of  it  and  from  thenceforth  until  A.'s  death,  was  his  bailiff 
and  confidential  agent  Two  yean  after  the  date  of  this  instrument,  A.  made  his 
wiD,  by  which  he  bequeathed  his  plate,  jewels,  household  fdmituro,  and  money  to 
trustees,  upon  certain  trusts  for  the  benefit  of  C  and  his  issue.  In  a  suit  for  the 
administration  of  A.'s  estate,  B.  claimed  the  benefit  of  the  prior  instrument,  but 
without  either  producing  probate  of  it  or  showing  for  what  consideration  or  under 
what  circumstances  it  was  executed : — Held,  that  if  the  instrument  was  to  be  con- 
aideied  as  testamentary,  this  Court  could  not  act  upon  it  without  probate,  and  that 
if  it  was  to  be  considered  as  a  deed  inter  vivoM,  this  Court  would  not  give  effect  to 
it  without  further  evidence  in  its  support  And  this  Court  being  of  opinion,  that 
under  the  circumstances  of  the  case,  such  further  evidence  could  not  be  obtained, 
declined  to  direct  any  inquiry  on  the  subject 

A  peiaon  having  a  claim  against  a  testator's  estate  prevailed  upon  the  executon  to 
band  over  to  him  part  of  the  testator's  assets  under  circumstances  fh)m  which  he 
must  have  known  that  in  so  doing  the  executon  were  acting  hastily,  improvidently 
and  against  their  duty  as  executon : — Held,  that  such  person  was  a  proper  party 
to  a  suit  instituted  by  a  legatee  against  the  executon  for  the  administration  of  the 
estate,  although  the  bQl  contained  no  charge  of  collusion  or  insolvency. 

A  penon  appointed  by  will  receiver  of  the  testator's  real  estates  with  a  salary,  is  a 
proper  party  to  a  suit  for  the  administration  of  those  estates. 

Upon  a  bill  filed  by  an  infant  devisee  for  life,  without  impeachment  of  waste  (except 
as  to  ornamental  timber,)  praying  the  establishment  of  the  will,  the  administration 
of  the  trusts,  and  maintenance,  an  inquiry  was  directed  as  to  timber  in  the  form 
adopted  in  Tooker  v.  Atmestey,  5  Sim.  935,  excluding  ornamental  timber. 

Tlie  Court,  under  the  circumstances  of  a  case,  declined  to  entertain  an  objection  for 
multifariousness  at  the  hearing. 

Peter  Consett,  by  his  will,  dated  the  27th  July,  1837, 
gave,  devised,  and  bequeathed  all  his  freehold,  copyhold,  and 
leasehold  estates,  in  the  county  of  York  and  elsewhere,  unto 
and  to  the  use  of  John  Bell,  Thomas  Stubbs  Walker,  and 
Thomas  Meynell,   their  heirs,  executors,  administrators,  and 


669  CASES  IN  CHANCERY. 

1843.-— Conaett  t.  BelL 

assigns,  upon  trust  during  the  term  of -twenty-one  yeais,  to  be 
computed  from  the  testator's  death,  to  receive  the  nsnts  and 
profits  of  the  premises,  and  firom  time  to  time  to  lay  out  and 
invest  the  same  in  their  names  in  the  public  funds,  or  upcm  real 
securities,  and  to  receive  and  re-invest  the  dividends  and  interest 
thereof,  so  as  to  form  an  accumulating  fund  in  the  nature  of 
compound  interest ;  and  as  to  the  freehold  premises,  subject  of 
the  said  term,  in  trust  for  the  plaintiff  for  life,  without  impeach- 
ment of  waste  (except  as  to  the  timber,  which  should  only  be 
cut  down  for  necessary  repairs,  and  in  nowise  to  the  injury  of 
any  plantation  or  ornamental  timber,)  with  remainder  in  trast 
for  his  first  and  other  sons  severally  and  successively  in  tail 

male,  with  divers  remainders  over  in  favour  of  the 
[*570]    'younger  brothers  of  the  plaintiff  as  tenants  for  life,  and 

their  issue.    And  the  testatax  directed  that  his  copyhdd 
and  leasehold  estates  should  be  held  upon  trusts  similar  to 
those  declared  of  the  freehold  estates,  or  as  near  thereto  as  the 
different  tenures  of  the  estates  and  other  circumstances  would 
permit    And  notwithstanding  the  trusts  for  accumulation^  the 
testator  empowered  the  trustees,  out  of  the  rents  and  profits  of 
the  freehold  premises,  to  expend  such  sums  as  they  should 
think  necessary  in  the  repairs  of  his  mansion-house  at  Brawith, 
and  the  gardens  and  buildings  belonging  thereto,  and  also  in 
the  payment  of  fines  for  the  renewal  of  leases.    And  he  gave 
and  bequeathed  all  his  ready  money  and  money  in  the  funds 
(subject  to  the  pa3nnent  of  his  debts)  to  his  trustees,  their  ex- 
ecutors, d&c,  upon  trust  to  invest  the  same  in  the  purchase  of 
freeholds,  to  be  settled  upon  the  same  trusts  as  the  freeholds 
thereinbefore  devised.    And  he  bequeathed  his  plate  and  jew- 
els, and  all  the  household  furniture  and  utensils  which  should 
be  in  and  about  his  mansion-house  at  the  time  of  his  decease 
to  the  same  trustees,  their  executors,  d&c,  upon  trust  to  permit 
the  same  to  be  had  and  enjoyed  by  the  person  for  the  time  being 
entitled  to  the  real  estates,  to  the  intent  that  as  far  as  the  rules 
of  law  would  permit  the  same  might  be  as  heirlooms.     The 
testator  then,  after  db-ecting  that  the  trustees  of  his  will  should 


CASES  IN  CHANCERY.  670 


1842.— Consett  v.  Bell. 


have  £100  a  year  each  during  the  said  term  of  twenty-one 
years,  directed  that  Benjamin  Wilson  should  be  receiver  of  all 
his  real  estates  during  that  term,  at  a  salery  of  £100  a  year, 
with  power  to  the  trustees  to  audit  his  accounts,  and  to  appoint 
a  new  receiver  in  case  of  his  dying,  or  declining  or  becoming 
incapable  to  act.  And  the  testator  appointed  the  trustees  above 
named  to  be  executors  of  his  will. 

The  testator  died  on  the  7th  December,  1839,  and  a  few 
months  afterwards  his  will  was  proved  by  the  executors. 
The  testator  was  a  man  of  retired  habits,  and  had  for 
•some  time  previously  to  his  death  confined  himself     [•571] 
almost  exclusively  to  the  occupation  of  two  rooms ; 
namely,  his  bed-room,  and  what  he  called  his  workshop.     He 
managed  his  affairs  principally  with  the  assistance  of  Benjamin 
Wilson,  the  person  named  in  his  will,  who  received  his  rents, 
and  was  otherwise  much  in  his  confidence. 

On  the  day  of  the  testator's  death  Wilson  informed  the  exe- 
cutors of  their  appointment,  and  they  accordingly,  on  the  same 
day,  went  lo  the  testator's  bed-room  and  took  possession  of  his 
•will.    They  then  proceeded  to  the  workshop  and  secured  a  gold 
Tiratch  and  some  money  of  the  testator.    Wilson  then  produced 
a  deed,  under  which  he  laid  claim  to  certain  articles  of  furniture, 
and  to  the  sum  of  846/.  18^.  lOd,    The  deed  bore  date  the  26th 
September,  1835,  and  was  made  between  Peter  Consett  of  the 
one  part,  and  Benjamin  Wilson  of  the  other  part,  and  witnessed 
that,  in  consideration  of  the  services  performed  by  Wilson  for 
Consett,  and  m  further  consideration  of  10^.  the  said  Consett 
bargained,    sold,    assigned,    transferred,    and    set    over    unto 
the  said  Wilson,  his  executors,  administrators,  and  assigns,  ail 
and  singular  the  household  furniture,  silver  plate,  watches, 
clocks,  time-pieces,  china,  glass,  printed  books,  monies  and  se- 
curities for  iponey,  and  other  effects  of  what  nature  or  kind  so- 
eirer  of  him  the  said  Peter  Consett,  which  at  the  time  of  his 
decease  should  be  situate  and  lying  in  and  upon  the  rooms  of 
his  dwelling-house  then  occupied  by  him  at  Bra  with  aforesaid, 
commonly  called  or  known  by  the  names,  or  occupied  by  him 
Vol.  1.  73 
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as  his  bed-room  and  workshop,  save  and  except  a  certain  iron 
chest  then  standing  and  being  in  the  bed-room  aforesaid,  and  its 
contents,  and  also  saving  and  excepting  the  contents  of  a  certain 
closet  situate  in  the  workshop  aforesaid,  commonly  called  or 
known  by  the  name  of  the  plate  closet,  and  all  the  right,  title, 
interest,  property,  benefit,  claim,  and  demand  whatsoever  of  him 
the  said  Peter  Consett  in  and  upon  the  said  effects  and 
[*572]  premises,  to  have,  receive,  and  *take  all  the  said  house- 
hold furniture  and  other  effects  and  premises  thereinbe- 
fore mentioned  and  intended  to  be  thereby  assigned  unto  him 
the  said  Benjamin  Wilson,  his  executors,  administrators,  and 
assigns,  for  his  and  their  own  absolute  use  and  benefit,  without 
any  lawful  let,  suit,  denial,  claim,  demand,  interruption,  and 
eviction  whatsoever,  from  or  by  any  person  or  persons  whomso- 
ever claiming  or  to  claim  by,  from,  through,  under,  or  in  trust 
for  him  the  said  Peter  Consett,  his  heirs,  executors,  or  adminis- 
trators, or  by,  with,  or  through  his  or  their,  or  any  of  their  act 
or  acts,  means,  consent,  privity,  or  procurement 

The  executors,  not  considering  that  the  deed  was  firaudulent 
or  obtained  by  undue  influence,  and  therefore  supposing  that 
Wilson  was  entitled  to  the  property  comprised  in  it,  paid  over 
to  him,  on  the  10th  December,  the  before-mentioned  sum  of  846^. 
18».  10d.y  part  of  which,  namely,  the  sum  of  81H.  ISs.  IM.,  was 
in  a  bureau  in  the  workshop,  and  the  remaining  sum  of  £35, 
consisted  of  monies  found  loose  in  the  bed-room  and  workshop. 
Wilson  also,  with  their  consent,  took  possession  of  various  arti- 
cles of  furniture,  and  removed  them  from  the  Bed-room  and 
workshop. 

The  executors,  afterwards  conceiving  themselves  in  error  as 
to  what  had  passed  between  them  and  Wilson,  requested  him  to 
refund  the  money,  and  to  deliver  up  to  them  the  articles.  This 
he  refused  to  do. 

The  bill  was  filed  by  William  Warcop  Peter  Consett,  an  in- 
&nt,  who  was  the  first  tenant  for  life  of  the  estates  devised  by 
the  will,  but  for  whose  maintenance  no  provision  had  been  made 
by  the  will,  against  the  trustees,  the  co*heirs  at  law  of  the  testa- 
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tor,  and  Benjamin  Wilson.  The  bill,  after  stating  the  foregoing 
&cts  and  suggesting  that  various  repairs  should  be  done  to  the 
devised  premises,  and  also  that  it  would  be  for  the  benefit  of  the 
estates  that  some  part  of  the  timber  should  be  felled,  and  charg- 
ing that  the  proceeds  thereof  should  be  applied  for  the  benefit 
of  the  parties  interested  under  the  will,  prayed  that  the 
will  might  *be  established,  and  the  trusts  thereof  carried  [*573] 
into  execution,  and  that  proper  directions  might  be  given 
as  to  felling  the  timber,  and  as  to  the  repairs,  and  also  as  to  the 
renewal  of  leases,  and  that  a  proper  sum  might  be  allowed  for 
the  plaintifi''s  maintenance  out  of  the  rent  and  income  of  the 
testator's  estate,  or  otherwise  out  of  the  dividends  to  be  produced 
by  investment  of  the  proceeds  of  the  timber  which  might  be  cut 
down,  and  that  the  deed  of  the  26th  September,  1835,  might  be 
declared  to  be  void,  or  else  testamentary  and  revoked  by  the 
will,  and  that  Wilson  might  be  decreed  to  repay  to  the  trustees 
the  sum  of  8462. 18^.  lOcl.,  and  to  re-deliver  to  them  the  furni- 
ture which  had  been  removed  by  him,  and  for  an  accoimt  of  the 
personal  estate  received  by  the  trustees. 

The  bill  contained  various  charges  of  fraud  and  undue  in- 
fluence against  the  defendant  Wilson,  which  were  struck  out 
by  amendment. 

The  defendant  Wilson,  by  his  answer,  insisted  that  the  bill 
Tivas  multifarious,  and  that  he  was  improperly  made  a  party 
thereto,  and  claimed  the  same  benefit  of  objection  as  if  he  had 
demurred. 

Upon  the  cause  coming  on  for  hearing, — 

The  Vice-Chancellor,  after  declaring  the  will  to  be  es- 
tablished, and  directing  various  inquiries  which  were  not  op- 
jx)sed,  observed  that  the  inquiry  as  to  timber  should  be  taken 
in  the  language  adopted  in  Tooker  v.  Annesley.{a) 

The  cause  was  then  heard  as  to  that  part  of  it  only  whidi 
concerned  the  defendant  Wilson. 

(a)  5  Sim.  935. 
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In  support  of  his  csuse  the  defendant  Wilson  proved  the  deed 
of  September,  1836,  by  the  subscribing  witnesses,  both  of  whom 
were  persons  in  an  humble  station  of  life.  He  also  proved  by 
the  evidence  of  the  housekeeper,  that  the  deed  was  deUvered  by 

the  testator  to  Wilson,  sometime  in  1835,  together  with 
[•574]    the  keys  of  the  two  rooms,  the  keys  *of  every  chest  and 

box  therein  except  the  iron  chest  and  plate  closet,  and  a 
pencil-case ;  the  testator  at  the  same  time  declaring  that  he 
thereby  gave  possession  at  his  decease  of  everything  in  the 
rooms,  except  the  contents  of  the  iron  chest  and  plate  cIoset(a) 
It  was  also  stated  by  this  witness  and  by  another  female  ser- 
vant, that  the  testator  usually  kept  his  bank-notes  in  the  iron 
chest,  and  such  part  of  his  money  as  consisted  of  gold 
and  silver  in  the  bureau.  The  latter  witness  also  stated, 
that  two  days  previous  to  the  testator's  death  Wilson  entered 
the  bedroom  in  the  presence  of  the  witness,  with  two  keys  in 
his  hand,  and  said  that  he  had  brought  up  the  rents ;  upon 
which  the  testator  directed  him  to  take  the  key  of  the  bureau 
out  of  his  waistcoat  pocket,  and  to  place  the  money  in  the 
bureau,  which  Wilson  accordingly  did. 

It  was  not  shown  by  whom  the  deed  was  prepared,  or 
for  what  services  or  under  what  particular  circiunstances  it  was 
given. 

Mr.  Wigram  and  Mr.  WUcock^  for  the  plaintiff. — Supposing 
the  deed  to  have  any  legal  effect  whatever,  it  cannot  pass  the 
money  in  the  bureau,  unless  it  be  shown  that  at  the  time  the 
money  was  placed  there,  the  testator,  who  was  in  extremis, 
knew  that  it  would  be  affected  by  the  deed ;  WUfard  v.  Bulk- 
lef/.{b)  This  instrument  could  not,  as  a  deed,  pass  a  future 
contingent  interest  in  chattels.  As  at  common  law  chattels  pass 
by  delivery  only,  the  only  mode  in  which  the  deed  could  operate 

(a)  See  Jones  v.  Selby,  Pjreo  Cha.  300|  in  which  the  same  kind  «f  ddkw&ej  of 
ehatteli  oecnrrad. 

(b)  9  CL  &  Fin.  103. 
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in  futuro  would  be  as  a  testamentary  instrament ;  but  in  that 
case  i^ ought  to  have  been  proved:  Ousleyv.  CarrM^a)  Hor 
hergham  v.  Vincent  ;{b)  Masterman  v.  Maberly,{c)  Besides, 
the  confidential  relation  in  which  the  parties  stood  to  each  other 
precludes  the  defendant  Wilson  from  setting  up  this 
deed  •in  a  court  of  equity:  Dent  v.  Bennett ;(d)  [•STS] 
Griffiths  V.  Roblnns  ;{e)  Huguenin  v.  BcLseley  ;{f) 
Paphamv,  Brooke  ;{g)  Hunter  v.  Atkins,{h) 

Mr.  Russell  and  Mr.  Stevens,  for  the  defendant  Wilson. — The 
money  was  paid  to  Wilson  without  fraud  or  collusion  ;  and  if 
there  be  any  case  against  him,  it  is  not  a  case  to  be  dealt  with 
by  a  court  of  equity.  If  the  money  in  his  hands  was  part  of  the 
testator's  assets,  he  has  received  it  from  parties  dealing  with  the 
will,  who  were  competent  to  bind  the  estate.  If  the  paper  is 
testamentary,  how  is  it  shown  to  be  revoked  by  the  subsequent 
will  ?  But  it  is  immaterial  to  the  defendant  to  inquire  whether 
it  was  a  deed  or  an  instrument  requiring  proT>ate.  The  execu- 
tors have  relieved  him  from  the  effect  of  such  inquiry  by  their 
own  acts.  It  is  a  settled  rule,  that  a  party  claiming  a  residue 
in  the  testator's  estate  cannot  go  against  a  party  holding  the 
assets,  unless  he  prove  collusion  between  the  executors  and  that 
party.  If  a  person  is  overpaid,  the  creditor  cannot  go  against 
him,  but  must  proceed  against  the  executor,  unless  perhaps  the 
executor  is  insolvent :  Alsager  v.  Rowley  ;(i)  Beckford  v.  Dor- 
rington;{k)  Bowsher  v.  WcUkins;{[)  Pearse  v.  Hewitt,  (m) 

But  the  money  in  question  is  not  part  of  the  testator's  assets : 
it  is  severed  from  them  by  the  deed.    Although  the  defendant 

<«)  S  Vex.  sen.  440.  {g)  5  Rues.  10. 

(i)  2  Vez,  juD.  231.  (h)  3  Myl.  &  K.  131. 

(c)  2  Ha^.  Eccl.  Rep.  235.  (t)  6  Ves.  748. 

{d)  4  Myl.  &  C.  269.     See  MiddUton  v.  (k)   Id.   749  ;    West    Ca.  tempi 

Sherhume,  4  Y.  &  C.  358.  Hardw.  169. 

<<)  3  Madd.  191.  (t)  1  Rus.  &,  M.  277. 

</)  14  Yea.  273.  (m)  7  Sim.  471 ;  ne  Lancaattr 

T.  Etof^A  Beav.  158L 
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had  taken  it  without  the  consent  of  the  executors,  he  might 
have  barred  them  at  law.  Interests  in  personal  existing  chat- 
tels (not  chases  in  action)  may  pass  by  deed :  Irons  ▼.  Small- 
piece,{a)    What  the  testator  meant  to  pass  was,  all  that  was 

then  in  the  bureau,  and  all  that  should  be  there  at  the 
[*676]    time  of  his  death.    If  there  should  *be  any  difficulty 

in  holding  that  the  deed  operated  upon  what  was  sub- 
sequently there,  there  is  equal  difficulty  in  holding  that  the 
testator  was  not  bound  by  estoppel.  The  form  of  the  gift 
shows  that  it  was  the  testator's  intention  to  avoid  the  legacy- 
duty. 

Lastly,  the  bill  is  multifarious.  It  has  two  distinct  objects: 
to  carry  the  will  into  execution,  and  to  compel  Wilson  to  pay 
this  money.  WUson,  however,  is  not  concerned  in  the  former 
object,  having  no  interest  in  the  testator's  estate,  either  legal  or 
equitable.  [The  Vice-Chancellor. — ^He  is  appointed  by  the  will 
receiver  of  the  real  estate :  Shaw  v.  Lawless.{p)\ 

Mr.  Swanston  and  Mr.  W.  MUne^  for  the  trustees. 

Mr.  Heberdenj  Mr.  Sandysj  Mr.  Harrison,  and  Mr.  CSo/or,  for 
other  parties. 

Mr.  Wigramj  in  reply. 

• 

The  Yice-Chancbllor. — ^In  this  case  the  only  points  in 
dispute  are  those  which  concern  the  defendant  Wilson,  who  is 
a  party  to  the  bill  as  interested  in  the  real  estate  of  the  testator 
in  the  cause,  under  the  trusts  of  the  will,  which  it  is  an  object 
of  the  suit  to  administer,  and  as  interested  also  under  a  deed  or 
instrument  of  September,  1835,  impeached  by  the  bill,  purport- 
ing to  be  an  assignment  from  the  testator  to  him,  either  inmae- 
diately  or  so  as  to  take  effect  from  the  testator's  death,  of  some 

(a)  d  B.  ^  Aid.  554 ;  tee  LangUm  t.  HwrUm^  1  Hare,  549. 
(6)  5  CL  «&  F.  129. 
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personal  property  of  which  this  defendant  has,  since  the  testa- 
tor's decease,  had  possession  delivered  to  him  by  the  executors, 
under  that  alleged  trial. 

Mr.  Wilson's  counsel  have  contended  that  the  bill  is,  as  to 
him,  multifarious.  If  it  is  so,  I  am  not  bound  at  this  stage  of 
the  cause,  and  do  not  think  that,  under  the  circumstances  of  the 
case,  it  would  be  convenient  or  useful  to  accede  to  the  objection. 
I  need  not,  therefore,  decide  the  point 

*It  is  then  said,  that  he  has  not  such  an  interest  un-    [*677] 
der  the  will  as  renders  him  a  necessary  or  proper  party 
to  the  suit,  as  a  suit  for  administering  the  trust  of  it. 

This  point  also  it  is  not  necessary  now  to  decide,  seeing  that, 
in  my  opinion,  he  is  properly  a  party  on  the  other  ground  men- 
tionedi  As  to  the  instrument  of  1836,  ix  has  been  suggested 
that  it  may  be  of  a  testamentary  character.  If  it  is  testa- 
mentary, I  cannot  act  upon  it,  or  treat  it  as  affecting  personal 
property,  for  it  has  not  been  proved  in  any  ecclesiastical  court 
If  it  ever  could  have  been,  it  may  now,  I  apprehend,  be  tender- 
ed for  proof  and  proved  in  that  jurisdiction.  When,  if  ever, 
that  shall  be  done,  it  will  be  competent  to  this  Court  to  deal 
with  it  in  that  character.  If  it  is  not  testamentary,  has  it  any 
legal  or  equitable  validity^  especially  as  to  the  sum  of  846/.  18^. 
lOd.  or  811/.  18s.  lOc/.,  to  which  the  plaintiff's  counsel  has  con- 
fined his  claim. against  Mr.  Wilson?  There  is  no  reason  to 
suppose  that,  independently  of  this  deed  or  instrument,  his  an- 
tecedent services  to  the  testator  were  gratuitous  or  not  remuner- 
ated, or  that  the  testator  was  under  any  obligation  to  do  what 
it  purports  to  make  him  do,  or  that  the  instrument  was  in  satis- 
faction of  any  debt  firom  the  testator ;  I  must  therefore  consider 
it  as  voluntary  merely,  and  therefore  not  to  be  aided  in  a  court 
of  equity,  even  if  there  were  no  positive  equitable  objection  to  it. 
This  is  not  immaterial,  although  I  agree  that  Mr.  Wilson  does 
not  require  the  aid  of  a  court  of  equity,  but  is  a  defendant  and 
not  a  plaintiff,  and,  in  fact,  is  in  possession  of  ail  that  he  claims, 
or  has  ever  claimed,  under  the  document 

On  the  question  of  its  legal  validity,  I  am  not  satisfied  that, 


I 

I 

I 
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as  an  assignment,  as  a  covenant,  or  otherwise,  it  passed  any  le^ 
gal  interest,  or  conferred  any  legal  title.  I^  however,  it  were 
material  in  my  view  to  pass  any  judgment  upon  the  instrument, 
considered  as  an  instrument  inter  vivos^  it  might  possibly  be 

right  to  afford  the  means  of  taking  the  opinion  of  a  court 
[*678J    of  law  upon  it ;  but  it  appears  *to  me,  that  in  whatever 

light  that  jurisdiction  might  view  the  document,  the 
judgment  to  be  pronounced  by  me  must  be  substantially  the 
same.  Merely,  therefore,  intimating  an  opinion,  that  probably 
as  to  the  sum  in  question,  the  instrument  of  September,  1835, 
is  not,  and  never  was,  of  any  value  for  any  legal  purpose,  I 
proceed  to  state,  that  in  this  Court  Mr.  Wilson  cannot,  as  I  con- 
ceive, be  allowed  to  set  it  up  for  any  purpose  whatever.  That 
it  WAS  voluntary  is  not  all :  exhibiting  no  trace  of  good  €ulvice, 
marked  with  a  strong  character  of  improvidence,  it  was  obtain- 
ed by  a  confidential  agent  from  his  principal,  for  the  benefit  of 
the  agent  himself,  who  is  asking  a  court  of  equity  to  support  it, 
or  to  stand  neutral  concerning  it,  in  the  total  absence  of  any 
evidence  to  show  under  what  or  whose  instructions,  or  under 
what  circumstances,  or  with  what  degree  of  explanation,  infor- 
mation, or  knowledge  it  was  prepared  and  executed.  I  say 
with  Lord  Eldon  and  Lord  Cottenham,  that  a  man,  who  en- 
gages in  a  transaction  such  as  this,  takes  upon  himself  the  bar- 
then  and  obligation  of  clearly  proving  that  it  is  fair  and  right- 
eous. This  defendant  has  not  discharged  himself  of  that  bur- 
then or  obligation.  It  is  impossible  for  me  to  suppose  that  a 
person  of  ordinary  prudence  or  discretion,  properly  advised, 
would  have  knowingly  executed  this  instrument  as  an  act 
inter  vivos^  containing  as  it  does  the  words  "  monies  and  secu- 
rities for  money,"  without  any  power  of  revocation.  It  is 
equally  impossible  for  me,  in  the  state  of  the  evidence  before 
me,  to  allow  it  to  stand,  with  regard,  at  least,  to  the  sum  in 
question.  Nor  do  I  think  that,  either  on  general  principles  or 
with  reference  to  the  particular  case,  I  ought  to  direct  any  fur- 
ther investigation  into  the  circumstances.    It  has  not  indeed. 
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been  suggested,  nor  do  I  thing*  it  probable,  that  an  inquiry  would 
produce  any  further  information  at  all  material.[l] 

It  may  be  true  that  the  bill  does  not  quite  accurately  re- 
present, so  far  as  it  does  represent,  the  circumstances 
^connected  with  the  transactions.  I  am,  however,  of  [*579] 
opinion,  that  the  defendant  was  not  and  could  not  have 
been  misled  by  the  mode  in  which  the  case  is  stated  on  the  re- 
cord, which  is,  in  my  judgment,  substantially  sufficient  in  point 
of  pleading,  both  in  matter  of  fact  and  law.  Mr.  Wilson,  how- 
ever, contends,  having  received  the  property  from  the  executors, 
that  the  plaintiff  is  bound  by  their  acts,  so  far  at  least,  that  if 
he  can  complain,  it  is  only  against  them ;  and  that  the  plain- 
tiff is  \^ithin  the  operation  of  the  general  rule  preventing  a 
mere  legatee  fipm  suing  a  stranger  indebted  to  the  estate,  or 
holding  part  of  the  assets.  To  this  objection,  however,  I 
cannot  accede.  Mr.  Wilson  obtained  possession  of  the  fund 
in  question  within  less  than  a  week  after  the  testator's 
death ;  with  the  executor's*  assent ;  it  is  true,  but  with  a 
full  knowledge  of  the  nature  and  circumstances  of  his  own 
title,  with  notice,  I  must  take  it,  of  the  will,  and  that  the 
executors,  in  consentmg  to  the  demand,  were  acting  hastily, 

[1]  '*  OmittiDg  mch  transactions  as  are  void  by  the  policy  of  the  law,  it  is  plain 
that  there  aze  transactions  in  which  there  is  so  great  an  inequality  between  the  trans- 
acting partiee,^-so  much  of  habitoal  exercise  of  power  on  the  one  side  and  habttnal 
mibmisBon  on  the  other,  that  without  any  proof  o/  the  exercise  of  power  beyond 
that  which  may  be  inferred  from  the  nature  of  the  transaction  itself,  this  Court  will 
impute  an  exercise  of  undue  influence.    Such  cases  have  not  unfrequently  occurred 
in  transactions  between  parent  and  chfld,  and  sometimes  in  transactions  between  per- 
aons  standing  towards  each  other  in  the  relation  of  solicitor  and  client    But  other 
cflUKs  do  not  rest  solely  on  the  nature  of  the  transaction  and  the  fact  of  habitual  or 
occasional  influence ;  it  is  required  to  show  that  some  advantage  was  taken,  or  that 
Ui«re  was  some  fear,  some  use  of  threat  or  of  undue  practice  or  persuasion. — When 
undue  influence  is  to  be  inferred  from  the  nature  of  the  transaction,  or  when  the 
tmosaetion  itielf  is  contrary  to   the  policy  of  the  law,  I  apprehend  that  it  is  in  the 
province  of  the  Court  to  determine  the  point,  and  that  the  question  ought  not  to  be 
sent  to  a  jury."    Lord  Langdale,  M.  R.  Cashorne  v.  Barsham,  2  fieav.  76, 8.    And 
0ee  3  Kent's  Comm.  (5  ed.)  483,  n  a.     Gibson  v.  RuBsell,  2  Yo.  &  CoIL  C.  C.  104 ; 
J^aiUon  v.  Martin,  I  Sand.  Ch.  Rep.  569. 
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improvidently,  and  not  in  conformity  with  their  duty  to  the 
infant  cestui  que  trust.[2]  If  these  things  are  so,  can  I  permit 
'him,  because  the  executors  are  solvent,  to  say  that  possession 
thus  acquired  was  well  acquired  in  equity,  and  is  not  affected  by 
a  trust  or  title  in  favour  of  those  for  whom  they  were  trustees? 
If  the  term  delictum  is  applicable,  can  I  treat  the  executors  and 
Mr.  Wilson  as  in  pari  delicto  ?  Supposing  them  not  entitled  to 
recover,  can  I  doubt  who  ought  to  be  made  first  liable  to  the 
party  wronged — he  who,  with  no  rightful  claim,  has  actually 
possessed  the  property,  through  mistake  induced  by  his  own 
erroneous  allegation  of  right,  or  those  who  have  honestly,, 
though  hastily,  improvidently,  and  in  error,  parted  with  it  to  him? 
Without  disputing  the  doctrine  laid  down  by  Lord  Hdrdwicke 
in  the  case  of  Alsager  v.  Rowley^  that  doctrine,  and  every  case 
of  authority  decided  with  reference  to  it,  are,  in  my  opinion, 
clearly  consistent  with  giving  the  plaintifiT  in  this  case  the  relief 
which  is  asked  by  the  bill. 

[•580]  *Thb  plaintiff  by  his  next  iHond  waiving  any  ratief  in  raapact  of  the  mafttMi 
contained  in  the  schedule  to  the  answer  of  the  defendant  WiboDy  dedaie 
that  the  defendant  Wilson  did  not  become  rightfiilly  entitled  to  the  sum  of  8462. 18*. 
10i2.  in  the  pleadings  mentioned,  and  is  bound  to  refund  the  same,  with  interest,  from 
the  time  of  filing  the  bill,  for  the  benefit  of  the  persons  benefidally  interested  in  the 
testator's  estate.  Let  the  defendant  pay  into  court  the  said  sum  within  a  month,  wiUi 
interest  at  the  rate  of  JC4  per  cent  from  the  time  of  filing  the  bill«  the  amoont  to  be 
verified  by  affidavit,  to  be  laid  out  to  accumulate. 


Drant  17.  Tause. 

1843. 

Under  a  lease  for  years,  the  lesees  had  an  option  to  purchase  the  fee  simple  of  ths 
demised  lands.    After  the  date  of  the  lease,  the  owner  made  his  will,  whereby  be 

[3]  It  is  the  duty  of  executon  to  protect  the  estate  against  improper  demanib. 
JKsr^ttiffo/  Hertford  v.  CounZ  and  CeuntesM  de  i^ichi,  9  Beav.  11. 
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devieed  the  lands,  specifically  describing  them,  to  6.  for  life,  with  remaindera  over. 
After  the  testator^a  death,  the  leasees  elected  to  purchase  the  foe  simple  of  the 
lands: — Held,  upon  the  special  terms  of  the  will,  that  the  porchase-mouoy  did  not 
fall  into  the  residue  of  the  personal  estate,  but  was  subject  to  the  same  limitations 
as  had  been  declared  ooncemingr  the  purchased  lands,  and  there£Dre  that  6.  took  a 
life  interest  in  the  porchase-money. 

George  Drant,  the  testator  in  this  case,  hy  a  lease  dated  20th 
September,  1827,  demised  certain  freehold  property  at  Scul- 
coates,  in  the  county  of  York,  to  T.  and  R.  I.  Sisson  for  a  term 
of  fourteen  years,  with  a  covenant  therein  that  they  should  have 
the  option,  at  any  time  during  the  term,  of  purchasing  the  fee- 
simple  of  the  premises  at  the  price  of  £2000.  By  his  will, 
dated  the  17th  March,  1831,  without  noticing  the  lease,  he  gave, 
devised,  and  appointed  unto  his  friends  Richard  Yause  and 
Thomas  Kennington,  their  heirs,  executors,  administrators,  and 
assigns,  all  his  messuages  or  dwelling-houses,  cottages,  ware- 
houses, lands,  tenements,  hereditaments,  and  real  estates  what- 
soever in  the  parish  of  Sculcoates  and  other  specified  places,  and 
all  other  his  freehold  and  copyhold  hereditaments  of  which  he 
or  any  person  or  persons  in  trust  for  him  was  or  were  seised  or 
entitled,  or  should  be  seised  or  entitled,  at  the  time  of  his  de- 
cease, to  hold  the  same  unto  the  said  trustees,  their  heirs,  exec- 
utors,  administrators,  and  assigns,  according  to  the  respective 
nature  of  such  estates,  but  nevertheless,  upon  the  trusts  therein- 
after expressed  and  declared  ;  that  is  to  say,  upon  trust  out  of 
tlie  rents  and  profits  of  the  real  estates  and  the  interest  and  in- 
come of  the  personal  estate,  or  out  of  the  personal  estate  itself, 
if  his  trustees  should  think  proper,  to  pay  such  sum  or 
sums  *of  money,  as,  at  the  testator's  decease,  should  be  [*581] 
due  on  mortgage  of  his  real  estates,  and  all  oth^  his 
debts,  funeral  and  testamentary  expenses,  and,  after  payment 
thereof,  should  stand  seised  of  certain  specified  parts  of  the  es- 
tates in  trust  for  his,  the  testator's,  daughters,  Mary,  Susanna, 
Sarah  and  Margaret,  and  his  son  William,  who  was  his  heir-at- 
law  ;  and,  as  to  another  specified  part  thereof,  in  trust  to  re- 
ceive and  take  the  rents  and  profits  thereof,  so  long  as  his  son 
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George  Drant  should  live  and  be  under  the  age  of  twenty-one 
years,  and,  when  he  should  attain  that  age,  upon  trust  to  per- 
mit him  to  receive  the  rents  and  profits  thenceforth  to  arise  from 
the  said  last-mentioned  premises  for  and  during  his  natural  life ; 
and  from  and  after  his  decease,  the  testator  gave  and  devised  Ae 
said  last-mentioned  premises  unto  all  and  every  the  children  or 
child  of  the  said  George  to  be  equally  divided  between  or 
amongst  them,  if  more  than  one,  as  tenants  in  common  in  tail, 
and  in  default  of  such  issue  he  gave  and  devised  the  same  unto 
and  equally  amongst  all  his,  the  testator's  children,  who  should 
be  then  living,  their  respective  heirs  and  assigns  for  ever.  And 
as  to,  for,  and  concerning  his  residuary  personal  estate,  he  gave 
and  bequeathed  the  same  equally  between  his  children  upon 
their  attaining  twenty-one. 

The  premises  comprised  in  the  indenture  of  demise  of  the  20th 
September,  1827,  formed  a  portion  of  the  property  devised  by 
the  testator  to  his  son  George. 

No  option  to  purchase  was  declared  by  the  lesees  imtil  after 
the  death  of  the  testator,  when,  upon  being  advised  that  no  valid 
conveyance  could  be  made  to  them  of  the  premises,  except 
under  the  decree  of  the  Court,  they  filed  their  bill  aginst  the  ex- 
ecutors and  the  children  for  the  specific  performance  of  the  cov- 
enant for  sale  contained  in  the  lease.  This  was  decreed  accor- 
dingly, and  the  money  was  paid  into  Court  in  that  suit. 

The  present  bill  was  filed  by  George  Drant  against 
[•582]  the  'executors  and  the  other  children  of  the  testator,  for 
the  purpose  of  determining  the  question,  whether  the 
money  in  Court  in  the  other  suit  was  subject  to  the  same  limita- 
tions as  had  been  declared  in  the  will  concerning  the  land  sold, 
or  whether  it  formed  part  of  the  testator's  general  residuary 
estate. 

Mr.  ThomcLs  Turner^  for  the  plaintiff,  submitted  that  the  pur- 
chase-money was  subject  to  the  same  limitations  as  had  been 
declared  of  the  estate  by  the  will,  and  that  therefore  the  plain- 
tiff was  entitled  to  the  interest  of  it  for  his  life. 
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Mr.  Amphlett,  for  the  other  children  of  the  testator,  conten- 
ded that  the  money  must  be  considered  as  forming  part  of  the 
residue.  He  cited  Lawea  v.  Bennetti{a)  Towrdeyv.  Bedwell,{b) 
KnoUys  v.  Shepherd,{c)  Forrester  v.  Lord  Leigh,(d)  Mirehouse 
V.  Scaife.{e) 

The  Vice-Chancellor  said,  that  in  Lawes  v.  Bennett  the 
will  was  expressed  in  very  general  terms,  and  Lord  Kenyon,  at 
the  commencement  of  his  judgment,  adverted  to  that  circum- 
stance. Here  the  will  was  in  very  special  terms.  Without 
therefore  meaning  to  suggest  the  slightest  doubt  as  to  the  sound- 
ness of  the  decision  in  Lawes  v.  Bennett,  his  Honor  was  of  opin- 
ion that  the  testator  having,  in  the  present  case,  made  specific 
mention  in  his  will  of  the  estate  which  had  been  previously  the 
subject  of  the  lease,  the  general  rule  established  by  the  author- 
ities did  not  apply ;  but  that  the  purchase-monies  were  subject 
to  the  same  limitations  as  had  been  declared  concerning  the 
estate  itself. 


*BuRRiDGE  V,  Row.  [•683] 

1842:  May  31st 

A.'s  aMignees  haying,  under  the  circumstances  stated  ante,  p.  183,  disclaimed  in 
Court  aU  interest  in  the  JC431  Consols : — Held,  that  the  trustees  of  the  settlement 
haying  acquired  possession  of  that  sum  in  the  character  of  trustees,  were  entitled 
to  retain  such  possession  for  the  purposes  of  the  settlement  until  full  satisfaction 
should  he  made  of  what  was  due  to  them  in  respect  of  W.'s  bond  for  JC5000. 

The  facts  of  this  case,  and  the  arguments  and  judgment  at 
the  hearing,  have  been  already  reported.(/) 

The  plaintiffs,  Mr.  and  Mrs.  Burridge,  now  presented  tlieir 

(a)  1  Cox,  171.  (d)  AmU.  171. 

(i)  14  Vea.  591.  (e)  2  Myl.  Sl  C.  695. 

(e)  1  X  ^  W.499.  (/ )  AnU,  p.  183. 
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petition  praying  that  the  sum  of  431/.  19s.  9d.,  Consols,  ^Hiich. 
under  the  decree  in  this  cause,  had  been  carried  to  a  particular 
account,  might  be  retained  by  the  trustees  of  the  plaintiffs'  mar- 
riage settlement,  upon  trusts  of  the  settlement  until  fiiil  satisfac* 
tion  should  be  made  to  them  of  the  sum  of  £5000,  to  which, 
as  such  trustees,  they  were  entitled  by  virtue  of  the  bond  of 
Alderman  Winchester. 

In  consequence  of  the  observations  which  fell  from  the  Court 
on  a  former  occasion,(a)  the  assignees  ot  Row  were  served  with 
notice  of  this  petition,  and  appeared,  but  disclaimed  all  interest 
in  the  fund  in  question. 

Mr.  iSimpkinsan,  Mr.  Russell^  and  Mr.  Wetherell^  for  the 
petitioners. 

Mr.  Briggs,  for  the  assignees  of  Row. 

Mr.  Cooper  (with  whom  was  Mr.  WcUford)  for  the  assignees 
of  Alderman  Winchester. — ^The  doctrine  of  retainer,  or  set-off, 
which  has  been  applied  by  the  Court  to  the  £5992,  Three  per 
cent.  Bank  annuities,  does  not  apply  to  the  £431  Consols.  The 
former  sum  was  acquired  by  the  trustees  in  their  character  of 
trustees,  and  was  originally  affected  by  the  trusts  of  the  settle* 
ment ;  the  latter  sum  came  to  them  by  an  accident,  and  w^as 
never  part  of  the  trust  fund.  The  reasons,  therefore,  for  setting 
off  the  former  sum  against  the  £5000  trust  money  due  on 

Alderman  Winchester's  bond,  do  not  apply  to  the  sum 
[*584]    of  *£431  Consols.    The  right  of  set-off,  in  these  cases, 

must  arise  out  of  the  same  instrument,  or,  at  all  events, 
out  of  the  same  transaction.  If  the  trustees  could  not  retain 
this  fund  against  Row's  assignees,  how  can  they  do  so  against 
the  assignees  of  Winchester  ? —  Whitaker  v.  Hall,{b)  Ex  parte 
Whitaker^{c)  Rawson  v.  Samuel,{d)  Whyte  v.  CPBrienj^e) 
Crosbie  v.  Pree,{f)  and  the  other  cases  cited  ante^  p.  190. 

(fl)  Ante,  pp.  194,  195.  (d)  Cr.  &  Ph.  161. 

(6)  1  GL  &  J.  213.  (e)  I  S.  &.  S.  551. 

(c)  1  Rose,  301.  (/)  Cr.  &  Ph.  64. 
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The  Vice-«-Chancellor. — The  assignees  of  Row,  with  no- 
tice to  the  decree  in  this  cause,  and  with  knowledge  of  the 
rea^ns  of  the  Court  for  pronouncing  that  decree,  have  appeared 
on  this  petition  as  parties  respondents,  and  have  deliberately 
disclaimed  all  interest  in  the  subject  in  dispute.  They  are 
therefore  out  of  the  question. 

Certainly,  however,  the  doubt,  which  from  the  beginning  1 
have  entertained,  whether  the  assignment  from  them  to  Win- 
chester passed  such  title,  if  any,  as  the  assignees  of  Row  had 
vested  in  them  in  any  part  of  this  fund,  has  not  been  removed. 
If  that  doubt  is  well  founded,  the  assignees  of  Winchester  have 
no  interest  whatever  in  the  fimd  now  in  question.    Under  the 
circumstances,  however,  it  is  not  necessary  to  express  a  con- 
clusive opinion  on  that  point.    I  will  leave  it  open,  and  assume 
for  the  present  that  that  deed  did  pass  such  interest,  if  any,  as 
the  assignees  of  Row  had  in  the  dividend  fund.    It  cannot  be 
said  that  the  trustees  obtained  the  dividends  which  composed 
that  fund  by  concealment  or  fraud,  though  it  is  -possible,  in  the 
events  which  have  occurred^  that  ther^  may  be,  or  has  been,  a 
right  in  Row's  assignees  to  recover  back  a  proportion.    They, 
however,  as  I  have  already  mentioned,  have  disclaimed ;  and 
assuming  that  Winchester's  assignees  have  the  right  which 
Row's  assignees  had,  still  the  dividend  fund  must  be 
treated  as  having  come  to  the  hands  of  the  'trustees  in    [*585] 
that  character.    If  it  was  in  that  character  alone  that 
they  claimed,  and  if  proof  was  made  by  them  in  that  character, 
then,  whether  the  dividend  fund  was  included  in  Alderman 
Winchester's  purchase  or  not,  it  must  be  liable  to  the  same 
conditions  as  the  policy  fund,  except  as  to  the  liability  to  make 
good  the  premiums  paid  by  Alderman  Winchester.     There- 
fore— 

XiBT  all  paitiet  have  the  oostB  of  this  petition  oat  of  the  corpus  of  the  fiind  in  qnes* 
tion»  and  let  the  residae  of  the  fund  be  treated  in  the  same  manner  as  the  policy  ftmdf 
except  aa  to  the  liabiUty  to  make  good  the  preminms. 
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Barrs  V.  Jackson. 

1843:  Jone  10th;  July  3nd. 

In  a  suit  institated  in  thii  Court  for  the  diatzibotion  of  the  aaMta  of  an  inteetaie,  the 

grant  of  letten  of  admtniatration  ia  not  ooncluaiTe  evidence  upon  the  queatkui  whe 

m  the  inteatate's  sole  nozt  of  kin. 

Harriet  Martindale  Smith  died  intestate  and  unmarried 
on  the  19th  April,  1839. 

Upon  her  decease,  application  for  letters  of  administration  of 
her  personal  estate  was  made  to  the  Prerogative  Court  of  the 
Archbishop  of  Canterbury  by  Sarah  Harriet  the  wife  of  John 
Bans,  and  by  Richard  Jackson ;  the  former  claiming  as  the 
niece  and  only  next  of  kin,  and  the  latter  as  the  second  cousin 
and  only  next  of  kin  of  the  intestate.  Richard  Jackson  also 
entered  a  caveat  against  the  grant  of  letters  of  administration  to 
Mrs.  Barrs. 

The  cause  came  on  for  hearing  in  tlie  Prerogative  Court  in 
July,  1840,  when  a  decree  was  made  to  the  effect  that  the  Judge 
Jiaving  read  the  evidence,  and  heard  advocates  and  proctors 
( Wills  and  Pitcher)  thereon  on  both  sides  at  petition  of  Wills, 
by  his  final  interlocutory  decree,  having  the  force  and  effect  of 
a  definite  sentence  in  writing,  pronounced,  that,  as  far  as  it  ap- 
peared from  the  evidence  in  this  cause,  Harriet  Martindale  Smith 
the  deceased  in  this  cause,  died  a  spinster  withdtit  a  parent, 
brother  or  sister,  uncle  or  aunt,  nephew  or  niece,  or 
[*686]  cousin  german,  *and  intestate,  leaving  Richard  Jackson, 
Wills's  party,  her  lawful  second  cousin  and  next  of  kin ; 
and  that  Pitcher  had  failed  in  proof  that  Sarah  Harriet  Barrs 
(wife  of  John  Thomas  Barrs,)  his  (Pitcher's)  party,  was  the  law- 
ful niece  and  next  of  kin  of  the  said  deceased :  and  decreed 
letters  of  administration  of  all  and  singular  the  goods,  chattels, 
and  credits  of  the  said  deceased  to  be  committed  and  granted 
under  the  usual  security  to  the  said  Richard  Jackson,  the  lawful 
second  cousin  and  next  of  kin  of  the  said  deceased ;  but,  at  peti* 
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tino  of  Pitcher,  directed  the  said  administration  not  to  pass  the 
seal  for  fifteen  days  from  the  date  of  the  decree. 

In  January,  1841,  the  present  bill  was  filed  by  Barrs  and  his 
wife  against  Jackson,  stating  that  Harriet  Martindale  Smith  died 
intestate,  possessed  of  considerable  personal  estate,  and  in  par- 
ticular of  a  sum  of  £3800,  New  South  Sea  Annuities ;  setting 
forth  the  relationship  of  the  plaintifi*,  Mrs.  Barrs,  to  the  intestate, 
(which  she  claimed  as  being  the  only  surviving  child  of  Robert 
James  Smith,  the  elder  brother  of  the  intestate  by  the  half  blood  ;) 
stating  the  grant  of  letters  of  administration  to  the  defendant, 
and  praying  the  usual  accounts  and  administration  of  the  per- 
sonal efifects  of  the  intestate ;  that  a  competent  part  of  the  residue 
might  be  settled  upon  the  plaintifiTs  and  their  issue ;  that  the 
surplus  might  be  paid  to  the  plaintiff  Mrs.  Barrs  ;  and  that  the 
defendant  might  be  restrained  from  selling  out  or  transferring, 
and  the  South  Sea  Company  from  permitting  the  sale  or  trans- 
fer of  the  stock. 

The  defendant,  by  his  answer,  relied  on  the  proceedings  in 
the  Ecclesiastical  Court,  and  suggested  that  Robert  James  Smith 
was  illegitimate. 

Circumstances  tending  to  show  the  relationship  of  Mrs.  Barrs 
to  the  intestate,  and  that  such  relationship  was  acknowledged 
by  the  intestate,  were  put  in  issue  by  the  pleadings ;  and  evi- 
dence 'was  very  fully  entered  into  in  those  particulars  on  the 
part  of  the  plaintifiis. 

Mr.  Simpkinson  and  Mr.  HecUhfield^  for  the  plaintiffs.     [*587] 

Mr.  Purvis  KnA  Mr.  Htibback^  for  the  defendants. 

The  following  authorities  were  cited :  Bauchier  v.  Tajflor,{a) 
7Tiofnasv.Ketteriche,{b)  Westv.  Willbi/j{c)L(mgY.  Wakeling^{d) 
Blackham^s  case,{e)  Phill.  Ev.  vol.  2,  ch.  1,  sec.  4 ;  Hargr.  Law, 
Tr.  473. 

(a)  4  Bro.  P.  C.  708,  Toml.  ed.  (d)  1  Beav.  400. 

(6>  1  Vez.  sen.  333.    ^  {€)  1  Salk.  390 

(e)  3  JPhfl.  374. 
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July  2rf. — The  Vice-Chancellor. — ^This  is  a  suit  for  an  ac- 
count and  payment  to  the  plaintiffs  of  the  residue  of  the  personal 
estate  of  Harriet  Martindale  Smith,  who  died  unmarried  and  intes- 
tate. The  defendant  is  her  administrator,  and  says  he  was  her 
cousin  and  sole  next  of  kin  at  her  death.  The  plaintiffs,  contend- 
ing that  the  female  plaintiff  was  the  intestate's  niece  and  sole  next  • 
of  kin  at  her  death,  sue  in  right  of  the  female  plaintiff  in  that 
alleged  character.  And,  substantially,  the  only  question  of  fact 
in  the  cause  is,  whether  Robert  James  Smith,  the  father  of  the 
female  plaintiff,  was  legitimate.  He  appears  to  have  been,  both 
by  the  intestate  and  her  father,  recognized  and  considered  as  the 
son,  whether  legitimate  or  illegitimate,  of  the  intestate's  father, 
and  there  seems  little  or  no  ground  for  doubt,  that,  if  Robert 
James  Smith  was  legitimate,  Mrs.  Barrs,  who  is  admitted  by  the 
defendant  to  be  the  lawful  child  of  Robert  James  Smith,  was  the 
sole  next  of  kin  of  the  intestate  at  her  death. 

I  have  already  stated  my  opinion,  that,  subject  to  the  question 
of  the  conclusiveness  against  the  plaintiffs' alleged  title  of  cer- 
tain proceedings  in  the  Ecclesiastical  Court,  to  which  I  am 
about  to  advert,  (and  upon  which  question  alone  my  judg- 
[*588]    ment  was  reserved,)  the  evidence  in  the  *present  suit  is 
such  as  to  render  an  inquiry  proper  as  to  the  disputed 
fact  of  the  relationship  of  Mrs.  Barrs  :  and  that,  supposing  the 
Court  not  at  once  to  dismiss  the  bill,  an  issue  ought,  according 
to  the  desire,  in  that  event,  of  the  defendant,  to  be  directed  for 
the  purpose  of  trying  it :  the  present  state  of  the  evidence  leav- 
ing the  matter  in  a  condition  of  considerable  obscunty  and 
doubt,  as  it  appears  to  me. 

The  proceedings  in  the  Ecclesiastical  Court,  to  which  I  have 
referred,  took  place  upon  the  occasion  of  a  contest  for  the  grant 
of  administration,  which  was  claimed  on  one  hand  by  the  de- 
fendant as  sole  next  of  kin,  on  the  other  hand  by  the  plaintifi^ 
Mrs.  Barrs,  as  sole  next  of  kin,  the  alleged  title  of  each  being 
inconsistent  with  the  alleged  title  of  the  other.  Upon  these  con- 
flicting claims,  the  parties  respectively  entered  into  evidence  in 
the  Ecclesiastical  Court,  and  upon  that  evidence  the  Ecclesias- 
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tical  Court  decided  the  contest  by  granting  the  administration 
to  the  present  defendant,  on  the  ground  that  the  plaintiffs  had 
failed  in  proving  Robert  James  Smith  to  have  been  the  lawful 
brother  of  the  intestate.  It  has  now  been  contended  before  me, 
that  such  th^  adjudication  of  the  Ecclesiastical  Court  in  the  regu- 
lar exercise  of  its  proper  functions,  founded,  as  the  adjudication 
was,  upon  the  question  of  pedigree,  which  is  the  question  of  fact 

raised  in  this  Court,  is  conclusive  upon  that  question  of  fact,  so 

• 

as  to  render  any  investigation  of  its  truth  here  superfluous  and 
improper,  and  being  so,  makes  it  the  duty  of  this  Court  at  once 
to  dismiss  the  bill,  whatever  may  be  its  own  view  of  the  truth, 
and  that  without  any  regard  to  new  or  additional  evidence ;  it 
being  admited  that  the  plaintiffs  have  more  evidence  here,  in 
support  of  the  alleged  legitimacy  of  Bobert  James  Smith,  than 
was  before  the  Spiritual  Court.  This  is  the  point  that  I  have 
had  to  consider,  and  am  now  to  decide. 

With  the  rule  of  the  civil  law  rightly  understood,  which,  in 
the  language  of   Ulpian,  says, —  "  Res  judicata  pro 
veritate  *accipitur,^  the  law  of   England    generally    [*589] 
agrees.     The  sound  reason  of  the  nile  can  scarcely  be 
better  expressed  than  it  is  by  Paulus,  in  the   Digest,  thus : 
"  Sinorulis  controversiis  singulas  actiones,  unamque  judicati 
finem  s^ifficere^  probabili  ratione  placuit ;  ne  aliter  Tnodus  litium 
muUiplicatus  summam  atque  ineTplicabilem  faciat  difficulta- 
tent :  maxime  si  diversa  pr(munciarentur"(a) 

Other  passages,  in  the  same  division  of  the  Digest,  are  to  this 
efiect : — thus  Ulpian  says,  "  Et  generalUer  {ut  Juliunus  defin- 
it)  exceptio  rei  judicaitB  obstat,  quoties  inter  easdem  personas 
etzdem  qu(Bstio  revocatur,  vel  alio  genere  judicii.^\b) 

Paulus  says,  "  Cunt  quceritur  htBC  exceptio  noceat  necne  ?'  in- 
spicienduni  est  an  idem  corpus  sit,{c,)        •  •  # 

J?/  an    eadem  causa  petendiy  et  eadem  conditio  personarum : 
qu€jB  nisi   omnia  cancurrunt,  alia  res  est,^{d)    And  again,  '^  Si 

(a)  Oiff.  lib.  44,  tit.  2.  saet  6.  (e)  Sect  13. 

(a)   Saot  7.  {d)  Sect  14 


689  OASES  IN  CHANCERY. 


1849.— Bam  ▼.  JackMm. 


quis  interdicio  egerit  de  possessiane,  postea  in  rem  agens  non 
repellitur  per  esceptionem  ;  quoniam  in  interdicio  possessio,  in 
€ictiane  praprietas  vertitur.^\a) 

Aiid  NercUiuSj  "  Cum  de  hoc,  an  ectdem  res  est,  qtueritur,  hcBc 
spectanda  sunt:  personcs;  id  ipsutn  de  quo  agiiur ;  causa 
proxima  actionis :  nee  jam  interest,  quaratione  quis  eamcausasn 
actumis  competere  sibi  existimasset :  perinde  ac  si  quis  postea 
quaan  contra  eum  judicatum,  esset,  nova  instrumenta  caustB 
sum  repperissetJ'^b) 

Voet,  in  his"  coiamentary  on  this  title,  says, "  Non  aliter  to- 
men  huic  exceptioni  locus  est,  quam  si  lis  terminata  denuo 
moveatur  inter  easdem  personas,  de  eadem  re,  et  exeadem 
petendi  causa;  sic  ut,  uno  ex  his  tribus  dejidente,  cessei. 
Eadem  res  intelligitur  quotiens  apud  Judicem  posteriorem  id 
quaritur  quod  apud  priorem  qucesitum  est,  •  •  • 
Eadem  petendi  causa  est  etiam,  licet  non  eadem  agatur  ac- 
tione,  sed  aliojudicii  genere  eadem  qucestio  veniUetwr  ; 
[*590]  cum  *eandem  causam  non  tam  actio  facint,  quampoti- 
us  origo  petitionis.  Qua  ratione,  cum,  propter  rei  empta 
mtium  tale,  propter  quod  eam  emptor  empturus  non  fuisset,  et 
redhibitoria  et  quanti  minoris  actio  competere  possit,  sic  ut  actio 
quanti  minoris  etiam  redhibitionem  tunc  contineat,  Julumo  pla- 
cuit,  eum  qui  alterutra  earum  egerit,  si  altera  postea  agttt,  rei 
judicatce  exceptione  stibmovendum  esse." 

Vinnius,  in  a  note  to  the  13th  Title  of  the  4th  book  of  the 
Institutes,  upon  the  words  "per  exceptionem  rei  judicaitB^^  says, 
*^  QutB  iia  agenti  obstat,  si  eadem  qucestio  inter  eosdem  revo- 
cetur,  id  est,  si  omnia  sint  eadem,  idem  corpus,  eadem  quanti- 
tas,  idem  jus,  eadem  causa  petendi  eadem  conditio  persanor 
rum  /'  and  other  commentators  express  themselves  to  a  similar 
effect.(c) 

It  may  be  doubted,  I  think,  reasonably,  whether,  having  re- 
gard to  the  different  objects  and  purposes  of  the  two  siiits,  if 

(fl)  Sect  14.  (e)  And  see  Quint  iMt  Ont  I&  5,  o.  9. 

(k)  Sect  97. 
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the  present  point  were  to  be  tried  by  the  lang:uage  of  the  Digest 
or  of  the  principal  commentators  upon  it  (including  Voet,)  the 
illegitamacy  of  Robert  James  Smith  could  be  held  res  judi- 
cata^ so  as  to  expose  the  demand  in  the  present  suit  to  that  ex- 
ception.   The  law  of  England  must  however  govern  in  this 
case,  and  the  authority  of  the  House  of  Lords  in  Bouchier  v. 
Taj/lor{a)  has  been  represented  as  being  in  unison  with  the 
opinions  of  two  no  less  distinguished  Judges  than  Lord  Mans- 
field  there,  and  Lord  Hardwicke  in  the  earlier  case  of  Thomas 
V.  Ketteriche.{b)  favourable  to  the  defendant's  contention;  of 
which  another  very  learned  and  eminent  lawyer,  Mr.  Har- 
grave,  certainly  took  that  view  in  the  argument  for  the  Duchess 
of  Kingston's  case,  published  in  his  collection  of  Law  Tracts, 
where  his  opinion  upon  the  present  point  was  against  the  side 
on  which  he  was  counsel.    In  a  prior  argument  however 
of  his,  that  for  the  appellants  in  Bouchier  v.*  Taylor,    [*691] 
the  interest  of  his  clients  were  to  sustain  the  exceptio 
rei  judicatee ;  and,  perhaps,  it  may  be  thought  that  the  side 
which  he  had  to  support,  and  did  with  signal  ability  and  stren- 
uousness  support  in  that  case  so  shortly  before  the  other,  may 
have  influenced  in  some  degree  his  judgment.    His  views  of 
the  conclusiveness  of  the  sentence  of  the  Ecclesiastical  Court 
in  the  Kingston  case  were  not,  I  apprehend,  adopted  by  the 
House  of  Lords,  and  were  certainly  at  variance  with  the  unan- 
imous opinion  of  the  consulted  Judges  on  that  occasion.     Of 
TTiomas  v.  Ketteriche  (the  case  before  Lord  Hardwicke)  it  may 
be  observed  that  no  fact  was  there  in  dispute.    The  question 
was  one  merely  of  law,  of  civil  law,  which  the  Ecclesiastical 
Court  had  decided ;   nor  to  the  decree  pronounced  by  Lord 
Hardwicke  was  it  essential  to  hold  the  sentence  of  the  Eccle- 
siastical Court  conclusive  or  binding ;  for  his  Lordship's  opinion 
upon  the  point  of  law  agreed  with  that  of  the  Ecclesiastical 
Court.    He  says, — "  The  suit  might  have  been  in  the  Ecclesi-- 
astical  Court  for  a  distributioii  as  well  as  here :  and  that  Court 

(d)  4  Bro.  P.  C.  708,  Toml.  ed.  {h)  1  Vez.  sen.  333. 
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could  not  have  contradicted  the  sentence  by  which  administra- 
tion was  granted.  Then  I  am  equally  bound  thereby ;  being 
bound  to  determine  by  the  same  rules,  like  the  case  of  legacy  ; 
for  the  rule  of  law,  by  which  the  decision  is  to  be  made,  cannot 
be  changed  by  choosing  the  Court  in  which  to  sue.  But  to 
enter  into  the  merits,  if  it  was  open  to  me  to  determine  con- 
trary, according  to  the  rules  by  which  this  computation  is 
to  be  made,  the  plaintiff  is  not  nearer;  but  in  equal  de- 
gree."(a) 

In  Bouchier  v.  Taylor  several  grounds  of  appeal  were  stated 
and  insisted  upon,  as  appears  by  the  appellant's  and  respondent's 
printed  cases,  which  Mr.  Swanston  was  so  good  as  to  produce 
from  his  collection ;  and  it  was  contended  that,  whether  the 

decision  of  the  Ecclesiastical  Court  was  conclusiFe  or 
[•592]    not  conclusive,  the  appeal  was  well  *founded.    It  was 

ssdd,  that,  independently  of  that  question,  the  bill  ought 
to  have  been  dismissed  upon  the  special  circumstances.    From 
the  account  given  by  Mr.  Hargrave,  who  says  that  the  decree 
was  reversed  oji  both  grounds,  without  opposition  by  the  Lord 
Chancellor^  or  any  other  lord,  and  that  Lord  Mansfield  was  the 
only  speaker  on  the  subject,  it  is  to  be  gathered  that  Lord  Mans- 
field thought,  not  only  that  the  sentence  of  the  Ecclesiastical 
Court  as  to  the  administration,  was  conclusive  as  to  the  distribu- 
tion, but  that,  if  the  law  were  otherwise,  the  appeal  ought  equal- 
ly to  succeed.    I  suppose  that  the  order  or  judgment  of  the 
House  does  not  state  the  ground  or  reason  of  the  reversal,  and 
that  the  record  and  documents  of  that  case  are  consistent  with 
the  posibility  that  the  House  collectively  may  not  have  judicial- 
ly proceeded  upon  each  branch  or  every  part  of  the  reasons  as- 
signed by  Lord  Mansfield  for  differing  from  the  conclusions  of 
the  Master  of  the  Rolls  and  the  Lord  Chancellor  in  the  Court 
below.    In  that  case  Dr.  Bouchier  was  sued  in  the  original  hill, 
not  by  the  personal  representative  of  Alice  Merchant,  but  by 
persons  claiming  benefically  under  the  trusts  of  her  will.    The 

(a)  1  Veb  0ML  334. 
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intestate  had  died  in  March,  1743.  The  pioceedings  in  the 
Ecclesiastical  Court  having  been  in  pendency  for  several  years, 
were  determined  in  January,  1764,  after  the  examination  of  a 
great  number  of  witnesses.  The  original  bill  in  this  Court  was 
not  filed  until  October,  1768.  The  plea  was  heard  in  April, 
1769,  and  the  bill  fully  answered  in  the  same  year.  The  an- 
swers were  replied  to  in  1760.  A  bill  of  revivor  and  supplement, 
filed  in  October,  1766,  was  answered  in  1766 ;  and  not  until  the 
11th  of  March,  1774,  thirty-one  years  after  the  intestate's  de- 
cease, when  all  the  witnesses  who  had  been  examined  for  Dr. 
Bouchier  in  the  Ecclesiastical  Court  were  also  dead,  (he  ad- 
duced no  parol  evidence  in  this  Court  on  the  question  of  pedigree,) 
was  the  cause  first  brought  on  to  be  heard.  Dr.  Bou- 
chier's  relationship,  it  should  be  recollected,  was  *clear  [*693J 
and  undisputed;  but  there  was  a  strong  body  of  testi- 
mony against  that  alleged  by  Alice  Merchant. 

Under  such  circumstances  as  these,  if,  putting  the  argument 
of  conclusiveness  out  of  the  question,  the  House  of  Lords,  in 
possession  of  that  evidence  for  and  against  Alice  Merchant's 
pedigree  upon  which  the  Spiritual  Court  had  decided  against 
her  claim  of  kindred,  considered  the  decision  well  founded,  and 
BOt  finding  that  evidence  materially  added  to  or  varied,  thought 
itself  warranted  in  disbelieving  the  pedigree,  or,  upon  the  other 
grounds,  in  dismissing  the  bill,  it  is  difficult  to  consider  such  a 
conclusion  unreasonable. 

If  I  might,  without  presumption  or  impropriety,  express  an 
opinion,  I  should,  judging  firom  the  printed  appeal  papers,  say, 
that,  assuming  the  sentence  there  not  to  have  been  conclusive, 
the  decision  of  the  House  of  Lords  was,  upon  the  whole  case,  a 
correct  and  right  decision. 

It  must  be  borne  in  mind  also  that  both  TTiottms  v.  Ketteriche 

4 

and  Bouchier  v,  Taylor  were  previous  to  the  case  of  the  Duch- 
ess of  Kingston.(a)  The  Lord  Chief  Justice  De  Orey  and  the 
other  consulted  Judges  were  in  that  case,  as  is  universally 

(a)30How.StTr.35& 
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known,  of  opinion  that  a  sentence  (meaning  a  sentence  ftiily 
and  properly  obtained)  in  the  Spiritual  Court  against  a  marriage, 
in  a  suit  of  jactitation  of  marriage,  is  not  conclusive  evidence  so 
as  to  stop  the  counsel  for  the  crown  from  proving  the  marriage 
in  an  indictment  for  polygamy.  The  ability  and  learning  of 
the  ai^ument  delivered  by  the  Lord.  Chief  Justice  of  the  Com- 
mon Pleas  on  that  occasion  are  acknowledged  by  every  ona 

Lord  Camden^  Lord  Mansfield^  and  Lord  Chancellor  Baihwrsty 
each  of  whom  pronounced  a  vote  of  guilty  on  that  trial,  must 

have  agreed  with  the  Judges  in  their  answers  to  one  or 
[*594]    both  of  the  questions  thus  answered  for  *them  by  Sir 

W,  De  Chrey ;  and  I  am  not  aware  of  any  reason  for 
believing,  that  either  of  those  noble  and  learned  lords  dissented 
from  the  Judges  as  to  either  question.  The  Lord  Chief  Justice 
said —  '<  From  the  variety  of  cases  relative  to  judgments  being 
given  in  evidence  in  civil  suits,  these  two  deductions  seem  to 
follow  as  generally  true :  first,  that  the  judgment  of  a  court  of 
concurrent  jurisdiction  directly  upon  the  point,  is  as  a  plea,  a  bar, 
or  as  evidence  conclusive  between  the  same  parties  upon  the 
same  matter,  directly  in  question  in  another  Court :  seocmdly, 
that  the  judgment  of  a  Court  of  exclusive  jurisdiction  directly 
upon  the  point,  is  in  like  manner  conclusive  upon  the  same 
matter,  between  the  same  parties,  coming  incidentally  in  ques- 
tion in  another  Court,  for  a  different  purpose.  But  neither  the 
judgment  of  a  concurrent  or  exclusive  jurisdiction  is  evideuce 
of  any  matter  which  came  collaterally  in  question,  though 
within  their  jurisdiction,  nor  of  any  matter  incidentally  cogmxa* 
ble,  nor  of  any  matter  to  be  inferred  by  argument  from  the  judg- 
ment Upon  the  subject  of  marriage,  the  spiritual  court  has  the 
sole  and  exclusive  cognizance  of  questioning  and  deciding, 
directly,  the  legality  of  marriage,  and  of  enforcing  specifically 
the  rights  and  obligations  respecting  persons  depending  upon  it; 
but  the  temporal  courts  have  the  sole  cognizance  of  exsLmining 
and  deciding  upon  all  temporal  rights  of  property ;  and,  so  fisur 
as  such  rights  are  concerned,  they  have  the  inherent  power  of 
deciding  incidentally,  either  upon  the  fact  or  the  legality  of  mar- 
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riage,  where  they  lie  in  the  way  to  the  decision  of  the  proper 
objects  of  their  jurisdiction.  They  do  not  waAt  or  require  the 
aid  of  the  spiritual  courts ;  nor  has  the  law  provided  any  legal 
means  of  sending  to  them  for  their  opinion,  except  where,  in  the 
case  of  marriage,  an  issue  is  joined  upon  the  record  in  certain 
real  writs  upon  the  legality  of  a  marriage,  or  its  immediate  con- 
sequence, 'general  bastardy;'  or  in  like  manner,  in  some 
other  particular  instance's  lying  in  the  peculiar  know- 
ledge *of  their  courts,  as  profession,  deprivation,  and  [*695] 
some  others.  But  even  in  these  cases,  if  the  ordinary 
should  return  no  certificate,  or  an  insufficient  one ;  or,  if  the 
issue  is  accompanied  with  any  special  circumstances,  as  if  a 
second  issue,  triable  by  a  jury  upon  the  same  record ;  or,  if  the 
effect  of  the  same  issue  is  put  into  another  form,  a  jury  is  to 
decide,  and  not  the  ordinary  to  certify,  the  truth." 

[His  Honor,  after  reading  some  further  passages  in  the  same 
judgment  proceeded  as  follows :] — In  OxUram  v.  Morewood,(a) 
we  find  Lord  Ellenborough  laying  it  down,  that  a  judgment  is 
final  only  for  its  own  proper  purpose  and  object,  and  no  further. 
In  Sku:khafn?s  casej{b)  Lord  Holt  long  before  had  said,  speaking 
of  the  Ecclesiastical  Courts — ''A  matter  which  has  been  di- 
rectly determined  by  their  sentence  cannot  be  gainsaid;  their 
sentence  is  conclusive  in  such  cases,  and  no  evidence  shall  be 
admitted  to  prove  the  contrary.  But  that  is  to  be  intended  only 
in  the  point  directly  tried ;  otherwise  it  is,  if  a  collateral  matter 
be  collected  or  inferred  from  their  sentence,  as  in  this  case :  be- 
cause the  administration  is  granted  to  the  defendant,  therefore 
they  infer  tfiat  the  plaintiff  was  not  the  intestate's  husband,  as 
he  could  not  have  been  taken  to  be,  if  the  point  there  tried  had 
been  married  or  unmarried,  and  their  sentence  had  been  not 
married." 

If  the  law  as  derived  from  these  and  other  authentic  sources 
is,  as  I  apprehend  it  to  be,  that  generally  the  judgment,  neither 
of  a  concurrent  nor  of  an  exclusive  jurisdiction,  is  (whether 


(•)  3EMtt346;Mep.357.  (6)18dk.S91. 
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receivable  or  not  receivable)  conclusive  evidence  of  any  matter 
which  came  collaterally  in  question  before  it,  though  within  the 
jurisdiction,  or  of  any  matter  incidentally  cognizable,  or  of  any 
matter  to  be  inferred  by  argument  from  the  judgment ;  and  that 
a  judgment  is  final  only  for  its  proper  purpose  and  ob- 
[*596]     ject ;  •it  may  be  thought  difficult  to  say  why  the  sen- 
tence in  the  present  case  ought,  upon  the  present  ques- 
tion, to  be  deemed  conclusive.    The  object  of  that  proceeding, 
and  of  the  sentence,  was  not  distribution,  but  merely  the  ap- 
pointment of  an  administrator,  whose  duty,  when  appointed,  it 
would  be  to  distribute  the  estate  according  to  law.     Nor  was  it 
of  necessity  that  the  next,  or  any  of  the  next,  of  kin,  should  be 
appointed  to  that  office.    There  are  cases,  indeed,  in  which  the 
sole  next  of  kin  of  an  intestate,  though  adult,  present,  under  no 
disability,  and  of  unimpeached  conduct,  is  excluded,  notwith- 
standing the  positive  provisions  of  the  legislature  in  that  re- 
spect :    Young  v.  Pierce  ;{a)  Bridges  v.  The  Duke  of  Hewcas- 
tie  ;{b)  Thomas  v.  Butler  ;{c)  Fielder  v.  Hanger. {d)    It  is  pWn- 
ly  not  of  the  essence  of  such  a  sentence  that  the  preferred  per- 
son should  be  the  next  of  kin  to  the  intestate.     It  happraed 
here  that  such  in  truth  and  expressly  was  the  particular  ground 
of  what  the  Ecclesiastical  Court  did.    But  suppose  the  case  of 
the  Ecclesiastical  Court  excluding  the  next  of  kin  from  the  ad- 
ministration, on  the  ground  of  some  alleged  fact  disqualifying 
him,  in  the  judgment  of  that  jurisdiction,  notwithstanding  ad- 
mitted proximity  of  blood ;  is  the  truth  of  that  alleged  faict  for 
ever  incontrovertibly  estabhshed  against  him  ?    Put  the  case  of 
administration  granted  to  a  man  as  a  creditor  of  an  intestate, 
and  the  administration  subsequently  revoked  after  a  contest, 
and  new  letters  of  administration  granted  to  his  opponrat  on 
the  ground  that  there  was  no  debt  (if  there  may  be  such  a 
course  consistently  with  the  rules  and  practice  of  that  jurisdic- 
tion ;)  is  it  to  be  said  that  the  former  is  bai^red  of  his  demand, 


(a)  1  fVsem.  496.  (e)  1  Veat  217 )  App.  to  Has;.  ▼oL  2. 

(6)3nit]L381,dted.  (4dHagg.769. 
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and  precluded  from  proving  afterwards  if  he  can,  and  recover- 
ing or  receiving,  his  debt  ?    Suppose  a  dispute  for  admi- 
nistration 'with  the  will  annexed,  between  the  sole  re-    [*59T] 
siduary  legatee  and  another,  decided  in  favour  of  the 
latter,  on  the  ground  of  the  former  having  released  or  assigned, 
or  being  an  alien-enemy,  or  an  infant ;  is  he  precluded  from 
showing  in  a  court  of  equity  that  there  was  no  release  or  no 
assignment,  or  proving  there  his  English  birth  or  true  age? 
Again — can  it  be  said  that  a  decision  in  lunacy  upon  a  question 
of  the  conmiitteeship  of  the  real  estate  between  A.  and  B.,  each 
claiming  adversely  to  the  other  to  be  the  lunatic's  heir-apparent, 
though  turning  upon  that  point,  concludes  the  fact  of  heirship 
between  the  contending  parties  after  the  ancestor's  death  ?    Or, 
suppose  the  case  of  a  creditor's  bill  in  equity  by  a  simple  con- 
tract creditor  defeated  on  the  ground  of  a  general  release,  and 
admit  the  decree  of  dismissal  -to  be  final  in  this  Court  as  to  the 
debt  demanded ;  would  it  be  conclusive  in  another  suit  by  the 
same  plaintiff  as  a  specialty  creditor,  so  as  to  preclude  him  from 
denying  the  execution  of  the  release,  or  showing  it  void  for 
fraud,  or  as  founded  on  an  illegal  consideration  ?    Lord  Ellen- 
barauffh  certainly,  and  the  Court  of  King's  Bench  in   Outram 
V.  Atorewood,  decided  most  accurately  with  reference  to  the 
pleadings  in  that  action  at  common  law,  that  an  allegation  on 
record,  upon  which  issue  has  been  once  taken  and  found,  is, 
between  the  parties  taking  it,  conclusive  according  to  the  finding 
thereof,  so  as  to  estop  them  respectively  from  litigating  that  fact 
once  so  tried  and  found.    The  action,  however,  in   Outram  v. 
Morewood  raised,  as  to  the  same  property  and  for  the  same  pur- 
pose, the  same  issue  as  was  raised  and  tried  in  the  action  the 
judgment  wherein  was  pleaded;  and  there  are  material  points 
of  distinction  between  the  system  of  pleading  of  the  English 
courts  of  common  law  and  those  of  other  courts  of  justice.    But 
it  is,  I   think,  to  be  collected,  that  the  rule  against  re-agitating 
matter  adjudicated  is  subject  generally  to  this  restric- 
tion— that  however  essential  the  establishment  *of  par-    [*698] 
ticular  facts  may  be  to  the  soundness  of  a  judical  de- 
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cision,  however  it  may  proceed  on  them  as  established,  and 
however  binding  and  conclusive  the  decision  may,  as  to  its 
immediate  and  direct  object,  be,  those  facts  are  not  all  neces- 
sarily established  conclusively  between  the  parties,  and  that 
either  may  again  litigate  them  for  any  other  purpose  as  to 
which  they  may  come  in  question,  provided  the  immediate  sub- 
ject of  the  decision  be  not  attempted  to  be  withdrawn  firom  its 
operation,  so  as  to  defeat  its  direct  object    This  limitation  to 
the  rule  appears  to  me,  generally  speaking,  to  be  consistent  with 
reason  and  convenience,  and  not  opposed  to  authority.    I  am 
not  now  referring  to  the  law  applicable  to  certain  prize  and  ad- 
mimlty  questions,  which  are  governed  by  principles  in  some 
respects  peculiar.     On  the  whole,  I  am  not  at  present  prepared 
to  say  that,  according  to  the  proper  sense  of  the  expression,  the 
judgment  of  the  Ecclesiastical  Court  between  these  parties  was 
directly  upon  the  point  of  the  alleged  illegitimacy  of  Robert 
James  Smith,  and  had  the  establishment  of  that  supposed  fact 
for  its  proper  purpose  and  object,  so  as  to  render  his  illegitimacy 
rem  judicaiam  between  the  parties  on  a  question  of  distribatioD. 
But  again — ^there  seems  to  me  much  analogy  for  the  present 
purpose  between  a  sentence  against  the  party  libelled  in  a  canse 
of  jactitation,  and  the  sentence  in  question  here.    As  the  former 
does  not  conclude  the  question  of  marriage,  but  decides  merely 
that  the  party  has,  up  to  that  time,  failed  in  proving  it,  leaving 
him  at  liberty  to  prove  it  in  any  other  proceeding,  so  in  the 
present  case,  the  Spiritual  Court  has  done  no  more,  I  apprehend, 
than  declare  to  the  same  effect  with  regard  to  the  alleged  kin- 
dred.   I  am  aware  that  matrimonial  causes  may  be  said  to 
have  some  peculiar  privileges.     Oughtan  thus  expresses  him- 
self : — <<  SenterUia  lata  in  causa  matrimoniali  contra  tnatrimo' 

nium  nunquam  transit  in  remjudicatam  et  hctbetmdta 
[•599J    privUegia,  Et  *qiioties  Ecdesia  dedpitur  prammdando 

sententiam  contra  matrmonium  ex  moms  probationibus 
{etiam  aliqtiando  ex  eisdem)  potest  revocari  prior  sententia. 
Et  ratio  est  ad  eviiandum  peccatum  ^c."  Without  insisting, 
however,  too  much  on  the  application  of  that  reason  to  the  case 
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of  an  administrator,  whose  duty  it  is  to  obey,  as  all  acts  of  Par- 
liament, so  especially  the  statutes  of  distribution,  and  who  is 
sworn  "  Quodjideliter  administrabii  omnia  et  singula  bona  et 
quod  reddet  verum  computum,^^  it  may  be  as  well  to  compare 
the  language  of  the  two  sentences.    The  sentence  in    The 
Duc/iess  of  Kingston's  case  was  thus : — We,  d^c,  have  thought 
fit  and  do  thus  think  fit  to  proceed  to  the  giving  and  promulg- 
ing  our  definitive  sentence  or  final  decree  in  the  same  cause 
(i.  e.  ChudUigh  v.  Hervey)  in  manner  and  form  following  (to 
wit:)  Forasmuch  as  by  the  acts  enacted,  alleged,  exhibited, 
propounded,  proved,  and  confessed  in  this  cause,  we  have  Ibund 
and  clearly  discovered  that  the  proctor  of  the  said  honourable 
Elizabeth  Chudleigh  hath  fully  and  sufficiently  founded  and 
proved  his  intention,  deduced  in  a  certain  libel  and  allegation 
and  other  pleadings  and  exhibits  given  in,  exhibited,  and  ad- 
mitted on  her  behalf  in  the  same  cause,  and  now  remaining  in 
the  registry  of  this  Court  (which  libel  and  allegation  and  other 
pleadings  and  exhibits,  we  take  and  will  have  taken,  as  if  herein 
repeated  and  inserted,  for  us  to  pronounce  as  hereinafter  we 
shall  pronounce;)  and  that  nothing,  at  least  effectual  in  law, 
hath  on  the  part  of  the  right  honourable  Augustus  John  Hervey 
been  excepted,  deduced,  exhibited,  propounded,  proved,  or  con- 
fessed in  the  same  cause,  which  may  or  ought  in  anywise  to 
defeat,  prejudice,  or  weaken  the  intention  of  the  said  honourable 
Elizabeth  Chudleigh  deduced  as  aforesaid;   and  particularly 
that  the  said  right  honourable  Augustus  John  Hervey  hath 
totally  failed  in  the  proof  of  his  allegation  given  in  and  admit- 
ted in  this  cause,  whereby  he  pleaded  and  propounded 
a  pretended  'marriage  to  have  been  solemnized  between    [*600] 
him  and  the  said  honourable  Elizabeth  Chudleigh, 
spinster ;  therefore  we,  d&c,  do  pronounce,  decree,  and  declare 
that  the  said  honourable  Elizabeth  Chudleigh,  at  and  during 
all  the  time  mentioned  in  the  said  libel  given  in  and  admitted 
in  this  cause,  and  now  remaining  in  the  registry  of  this  Court, 
was  and  now  is  a  spinster,  and  free  from  all  matrimonial  con-  ' 
tracts  or  espousals  (as  far  as  to  us  as  yet  appears,)  more  especial- 
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ly  with  the  said  right  honourable  Augustus  John  Hervey ;  and 
that  the  said  right  honourable  Augustus  John  Hervey,  notwith- 
standing the  premises,  did,  in  the  years  and  months  libellate, 
wickedly  and  maliciously  boast  and  publicly  assert  (though 
falsely)  that  he  was  contracted  in  marriage  to  the  said  honour- 
able Elizabeth  Chudleigh,  or  that  the^  were  joined  or  contracted 
together  in  matrimony ;  wherefore  we  do  pronounce,  decree,  and 
declare,  that  perpetual  silence  must  and  ought  to  be  imposed 
and  enjoined  the  said  right  honourable  Augustus  John  Hervey 
as  to  the  premises  libellate  ,which  we  do  impose  and  enjoin  him 
•  by  these  presents,  d^c." 

The  sentence  here  was  in  these  words : — ^[His  Honor  here 
read  the  sentence  as  before  stated.(a)] 

I  see  no  substantial  difiference,  as  I  have  said,  for  the  present 
purpose ;  nor  does  it  seem  unreasonable  that  a  party,  where  the 
only  contest  is  for  administration,  should  be  allowed  not  to  pat 
forward  the  whole  strength  of  his  case,  but  should,  especially  if 
he  believe  his  opponent  honest  or  solvent,  be  abHe  to  retire  early 
with  a  half-proved  case  from  such  a  premliinary  dispute  for  an 
office,  without  forfeiting  his  right  of  distribution.  The  defend- 
ant's counsel  have  in  effect  admitted,  that  it  is  competent  to  any 
person,  who  did  not  engage  in  that  proceeding,  to  show  that 
he  is,  if  in  truth  he  is,  the  intestate's  husband  or  sole 
[•601]  "next  of  kin,  to  the  absolute  exclusion  of  both  the  present 
parties  from  distribution ;  and  have  almost,  if  not  quite, 
conceded  that,  without  appealing  or  questioning  the  soundness 
of  what  the  Ecclesiastical  Court  did  when  the  case  was  before 
it,  the  present  plaintiffs  may  adopt  a  proceeding  in  that  jurisdic- 
tion, under  which  they  may  be  let  in  to  show,  for  the  effectual 
purpose  of  distribution,  the  relationship  which  they  allege,  if 
they  truly  allege  it.  But  the  defendant  contends,  that  it  is  an 
essential  preliminary,  in  each  case,  to  obtain  a  revocation  or  repeal 
of  the  existing  grant  of  administration,  and  that  though  such  a 
revocation  or  repeal  might  give  the  plaintiffs  a  title  to  sue  in  this 

(a)  8eeaiite»ik585. 
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Court,  they  have  none  previously.     To  this  position  I  cannot 
agree.    Without  giving  any  opinion,  indeed  without  knowing, 
what  would  be  the  particular  course  or  formalities  requisite  in  the 
Ecclesiastical  Court  were  the  plaintiffs  again  to  resort  to  that  ju- 
risdiction, it  is  sufficient  for  me  to  be  satisfied,  that  the  concurrent 
jurisdiction  which  I  am  now  administering  is  not,  in  matters  of 
form  and  procedure,  bound  by  the  regulations  of  other  tribunals, 
and  that  to  compel  an  administrator  to  perform  an  obligation  and 
trust  which  the  legislature  has  strictly  commanded  him  to  per- 
form, is  not  less  the  duty  of  this  Court,  because  the  allegations  by 
means  of  which  he  obtained  that  office  were,  if  they  were,  false. 
In  Blackham^s  case^  no  such  difficulty  seems  to  have  occur- 
red to  the  mind  of  Lord  Holt ;  and  I  am  mistaken,  if  instances 
cannot  be  found  in  the  Court  of  Chancery,  where,  without  any 
repeal  or  revocation  of  the  letters  of  administration,  an  admin- 
istrator has  been  compelled  to  account  and  distribute  in  a  man- 
ner at  variance  with  the  alleged  title  under  which  he  obtained 
ihat  character.    I  may,  before  concluding,  perhaps  not  improp- 
erly refer  to  the  cases  of  BisseU  v.  Axt€U,{a)  Cross,  v. 
SaUer,(b)  HUlyard  •v.  Grantham,{c)  Doe  v.  Seat(m,{d)    [*60fej 
Shearm  v.  Bumard,{e)  in  addition  to  those  which  I 
have  already  mentioned.    Upon  the  several  considerations  to 
which  I  have  alluded,  being  of  opinion,  that  it  is  not  necessa- 
rily, and  ought  not  without  necessity,  to  be  inferred  from  the 
judgment  of  the  House  of  Lords  in  Botichier  v.  Taylor,  that 
the  House  judicii^ly  held  tlie  sentence  then  in  question  conclu- 
sive ;  being  also  of  opinion,  that  the  decree  in  Thomas  v.  Ket- 
teriche  and  my  present  decision  may  well  stand  together, — ^I 
feel  it  my  duty  rather  to  incur  the  charge  of  differing,  if  I  am 
differing,  from  the  high  and  venerable  authority  of  Lord  Hard- 
wicke  and  Lord  Mansfield,  than,  in  contradiction  to  my  fixed 
belief  of  what  the  law  of  this  country  is,  to  say  that  the  sen- 

(a)  2  Venn.  47.  (6)  3  T.  R.  639. 

(c)  Rep-  (emp.  Hardw.    312,  cited  ;  2  Vm.  aen.  245,  cited  ;  aee  Woddea.  Laet 
Yol.  3v  p.  318,  and  the  caaea  there  cited« 

(tf)a  Or.  M.  a&  1L  78a  (a)  10  Ad  &  EIL  593. 
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tence  of  the  Ecclesiastical  Court,  though  umrevokedi  is  in  the 
present  suit  conclusive  on  the  question  of  distribution.  I  have 
considered  and  disposed  of  this  case,  as  if  the  ai^;ument  upon 
the  point  of  the  alleged  conclusiveness  of  die  sentence  were 
clearly  open  to  the  defendant :  but  I  wish  to  be  understood,  as 
not  deciding  whether,  as  the  pleadings  are  framed,  the  point  is 
or  is  not  open  to  him.[l] 

Imos,— whether  at  the  time  of  the  death  of  the  teatatriz,  the  plaintiff  Mta.  Bam, 
was  her  aole  next  of  kin. 


[•603]  •Story  v.  Pry. 

1843:  Mhydlit,  June  lit 

A  penon  in  aatiifaction  of  a  previoaa  debt  due  from  him,  gave  hit  creditor  a  bill  of  ex- 
change, and  before  the  bill  arrived  at  maturity  went  to  India,  whence  he  never  r»- 
turned.  As  soon  as  circumstances  would  permit  after  his  death  in  India,  his  iriD 
jiras  proved  by  his  ezecutbn  in  England ;  and  within  six  yean  alter  his  death  a  c»* 
diton^  bill  was  filed  against  the  exeenton : —  Held,  that  the  plaintiff  was  ast 
barred  by  the  Statute  of  Limitations. 

Qtksre,  whether  when  a  debtor  dies  abroad  and  tlie  cause  of  action  or  suit  has  not  ac- 
crued in  his  lifetime,  a  suit  may  not  be  instituted  for  the  administration  of  his  efiels 
at  any  tune  within  six  years  after  probate  of  his  will  ? 

Real  estate  in  India  being  made  by  statute  penonal  aaets  for  the  paymant  of  Che 
debts  of  a  deceased  debtor,  it  is  unnecessary  to  make  the  debtor's  heir-at-law  a  party 
to  a  suit  instituted  for  the  administratiou  of  the  assets.  • 

In  1829,  Joseph  M.  Bramley,  being  indebted  to  the  plaintiff 
and  his  then  co-partner,  James,  to  the  amount  of  TIL  10*.  6rf. 

[1]  On  an  objection  taken  to  the  validity  of  letters  of  administratioii,  that  lbs 
plaintiffii  were  aliens  and  residents  in  England,  and  had  not  qualified 
acoording  to  law  to  sue  here,  as  admmistraton ;  Kent,  Ch.  said :  **  The 
to  this  is,  that  letters  of  administration,  under  the  seal  of  the  Court  of  Probates  of 
this  state  are  produced,  and  I  am  bound  to  presume  omnia  rite  acta,  and  to  giro 
foil  credit  to  the  judicial  acts  of  a  competent  jurisdiotion.  I  am  not  to  look  beyoad 
the  letteis  of  administration  ntb  pede  •igiUL'*  W^wUottr.  Cotfy,  5  Johns.  Gk. 
Rep.  343. 
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for  wearing  appaiel,  and  being  about  to  sail  for  India,  was  ap- 
plied to  by  the  plaintiff  for  payment  of  the  debt.  Bramley  being 
unable,  at  that  time,  to  comply  with  the  request,  with  the  con- 
sent of  the  plaintiff  and  his  co-partner,  drew  a  bill  of  exchange 
upon  his  father  for  the  amount,  which  his  father  accepted.  The 
bill  bore  date  the  1st  September,  1829,  and  was  payable  at  18 
months  to  the  order  of  the  plaintiff. 

On  the  3rd  September,  1829,  Bramley,  ibe  son,  went  to  India, 
•whence  he  never  returned. 

The  bill  was  from  time  to  time  renewed,  by  means  of  bills  ac- 
cepted by  Bramley,  the  father,  for  the  original  amount,  and  also 
for  a  small  amount  of  goods  subsequently  supplied  to  the  son. 
The  last  of  these  bills  became  due  on  the  4th  of  February,  1832, 

and  was  dishonoured. 

#  ^^ 

In  February,  1836,  Joseph  M.  Bramley  died  in  India,  having 
by  his  will,  dated  the  28th  August,  1829,  devised  and  bequeathed 
all  his  real  and  personal  estate  to  John  Fry  and  C.  J.  Show- 
bridge,  their  heirs,  executors,  administrators,  and  assigns,  upon 
trust,  ta  sell  such  part  as  was  capable  of  conversion,  and  to  stand 
possessed  of  the  proceeds  for  the  benefit  of  his  widow  and  child ; 
and  he  appointed  John  Fry  and  G.  J.  Showbrdge  his  execu- 
tors. 

The  testator's  widow  and  his  only  child,  an  infant,  a  son,  sur- 
vived him.  The  will  was  proved  by  the  executors  on  or  about 
the  24th  of  June,  1839. 

The  bill  was  filed  in  September,  1839,  by  the  plaintiff,  on  be- 
half of  himself  and  all  other  the  simple  contract  creditors 
of  the  testator,  against  the  executors ;  and  (by  *amend-  [*G04] 
ment  in  July,  1840)  against  the  widow  and  son.  After  sta- 
ting the  foregoing  facts,  and  alleging  that  the  testator  died  seised 
of  a  certain  freehold  house  in  Calcutta,  and  possessed  of  divers 
houses  in  India,  which  were  personal  estate,  and  of  other  per- 
sonal estate  both  there  and  in  England,  it  prayed  the  usual  re- 
lief in  respect  of  the  personalty,  and  that,  if  necessary,  the  real 
estate  might  be  applied  in  aid  of  the  personalty. 

The  defendant  Sbowbridge,  who  was  the  acting  executor,  ad* 

Vol.  I.  77 
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mitted  assets  in  England  to  a  very  trifling  amount  only,  but  he 
stated  that  the  personal  assets  in  India  weie  considerable,  and 
that  the  freehold  house  at  Calcutta  was  worth  about  £2500. 
He  submitted  to  the  Court,  whether  the  freehold  bouse  was,  or 
was  not,  assets  for  the  payment  of  the  testator's  debt,  and  whe- 
ther the  Registrar  of  the  Supreme  Court  at  Bengal,  who  had 
been  appointed  administrator  in  India,  with  the  will  annexed, 
ought  to  have  been  a  party  to  the  suit.  He  averred,  that 
when  the  several  bills  of  exchange  before  mentioned  had  been 
dishonoured,  no  notice  of  the  dishonour  had  been  communicated 
to  the  testator,  but  that  the  renewals  of  the  bills  had  been  mat- 
ter of  private  arrangement  between  the  plaintiff  and  Bramley, 
the  father.  He  claimed  the  benefit  of  the  Statutes  of  Limitations, 
21  Jac.  1,  c.  16,  and  9  Geo.  4)  c.  14,  as  if  he  had  pleaded  the  sama 

The  other  defendants,  by  their  answers,  submitted,  whether 
the  house  in  Calcutta  was,  or  was  not,  assets  for  the  payment  of 
the  testator's  debts,  and  relied,  in  like  manner  as  the  executor, 
on  the  Statutes  of  Limitations. 

The  plaintiff,  in  support  of  his  case,  examined  his  late  co- 
partner, James,  who  had  retired  from  the  partnership  in  Decem- 
ber, 1833,  upon  executing  an  assignment  of  all  his  interest 
therein  to  the  plaintiff. 

With  a  view  to  take  the  case  out  of  the  Statute  of  Limitations, 
in  case  the  Court  should  hold  that  tlie  statute  was  ap- 
[•606]  plicable  in  the  testator's  lifetime,  the  plaintiff  gave  in  •evi- 
dence a  letter  of  the  testator,  dated  the  7th  February, 
1834,  (which  was  set  out  in  the  bill,)  in  which  the  testator,  after 
acknowledging  the  receipt  of  two  letters  from  the  plaintiffs  firm 
making  a  claim  upon  him  for  money,  expressed  doubts  whethei 
the  money  had  not  been  paid  by  his  father,  and  requested  them 
to  procure  a  note  from  his  father  on  the  subject,  adding,  however, 
'<  Should  your  claim  be  valid,  the  moment  you  satisfy  me  I  am 
your  debtor  to  the  full,  you  may  depend  on  my  using  py  utmost 
endeavours  to  pay  you ;  but  I  must  still  ask  for  time,  for  thou^ 
you  advert  to  my  affluent  circumstances,  I  have  not  got  the 
oonunand  of  sufficient  means  to  pay  so  lai^  a  sum  at  sight." 
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The  plaintiff  also  gave  in  evidence  a  note  written  to  him  by 
the  father,  dated  the  4th  August,  1834,  (which,  however,  did 
not  appear  to  have  been  communicated  to  the  son,)  in  which 
the  father  stated,  that  the  plaintiff's  demand  remained  as  it  for- 
merly did. 

No  evidence  was  entered  into  on  the  part  of  the  defend- 
ants. 

It  appeared  that  the  freehold  house  in  Calcutta  was  pur- 
chased after  the  date  of  the  will. 

• 
Mr.  Kenyan  Parker  and  Mr.  Younge^  for  the  plaintiff. — 

First,  the  testator,  having  gone  abroad  before  the  right  of  ac- 
tion accrued,  and  never  having  returned  to  England,  the  Stat- 
ute of  Limitations  did  not  begin  to  run  till  probate  was  taken 
out  by  the  executors  in  England :  Douglas  v.  Forrest{a)  In 
Rhodes  v.  Smethurstj(b)  Alderson^  B.,  says  of  Douglas  v,  For- 
rest— "  The  statute  never  had  begun  to  run  against  the  plain- 
tiff, until  probate  was  taken  out  to  the  testator."  Williams  v. 
Jones,{c)  shows  that,  where  the  debtor  returns  from  In- 
dia, the  creditor  *has  six  years  after  his  return  within  [♦606] 
which  to  commence  the  action.  We  say,  we  never  had 
an  opportunity  of  doing  this. 

Secondly,  if  the  statute  began  to  run  in  the  testator's  lifetime, 
the  letter  of  February,  1834,  takes  the  case  out  of  the  statute : 
Bird  V.  Gammon,{d) 

Mr.  Russell  and  Mr.  Cole,  for  the  defendants  the  executors. 
— ^The  plaintiff  is  expressly  barred  by  the  Statute  of  Limita- 
tions, there  being  no  saving  clause  in  his  favour  in  any  of 
them.  In  the  statute  of  James(e)  there  is  a  saving  in  respect 
of  the  creditor  being  beyond  the  seas  ;  but,  until  the  statute  of 
Anne,  there  was  no  saving  in  respect  of  the  debtor  being  be- 
yond the  seas.    That  statute,  however,  enacts,(/)  that  in  case 


{a)  4  Biog.  686.    1  M.  &  P.  663.  {S)  3  New.  Cam,  883,  5  Scott,  913. 

(6)  4  Mee.  &  W.  65.  («)  31  Jac  1,  o.  16,  i.  7. 

(e)  13 EMt, 439.  (/>  4  &5  Ann. o.  16, •  19. 
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of  the  absence  of  defendants  beyond  the  seas,  the  actions  ean- 
merated  in  the  statute  of  James  may  be  brought  within  the 
times  mentioned  in  that  statute,  after  the  return  of  the  defendants 
from  beyond  seas.  The  case  in  East  is  expressly  within  the 
saving  of  the  latter  statute.  The  other  authorities  which  have 
been  cited'seem  inconsistent  with  the  true  construction  of  the  stat- 
utes. [  7%e  Vtce-ChanceUor  referred  to  Piggott  v.  Rusk^{d)  and 
Oage  V.  BvUdey,{b)\  We  submit  that,  in  all  cases  in  which 
the  savings  of  the  statutes  do  not  expressly  apply,  that  statutes 
arQ  a  complete  bar.  Otherwise,  the  enactment  contained  in  the 
statute  of  Anne  would  have  been  unnecessary. 

Then,  if  the  plaintiff  is  otherwise  barred  by  the  statute,  does 
the  letter  of  1834  keep  the  remedy  alive  ?  We  submit  that  it  is 
merely  conditional,  and  does  not  amount  to  an  acknowledgment 
of  any  debt :   Whippy  v.  HiUary  (c)  Routledge  v.  Ramsay  ^i/I) 

Peam  v.  Lewis.{e) 
[*607J        *In  addition  to  these  objections,  the  plaintiff  has  not 
proved  notice  of  dishonour  of  the  bills  in  the  hands  of 
the  acceptor.    As  to  that,  the  same  proof  is  requisite  heie  as 
at  law. 

Mr.  Wigratn^  for  the  defendants,  the  widow  and  infiint,  said 
that,  by  the  stat  9  Geo.  4,  c.  33,  the  house  at  Calcutta  was 
made  personal  assets  in  the  hands  of  the  executor  or  adminis- 
trator. He  therefore  submitted  that  the  bill  was  improperly 
filed  against  the  clients,  and  ought  to  be  dismissed  as  against 
them  with  costs. 

Mr.  Kenyan  Parker^  in  the  course  of  his  reply,  observed,  that 
whatever  remained  after  sale  of  the  house  at  Calcutta  would 
belong  to  the  heir-at-law  by  resulting  trust  He  referred  to 
Thomson  v.  Cfrant,{f)  decided  on  the  construction  of  the  stat 
6  Geo.  2,  c.  7. 

(9)  4  Ad.  &  EIL  913.  {d)  8  Add.  &  EO.  291. 

(h)  Rep.  Temp.  Hudw.  ara  («)6Bmg.S49;  4M.&.P.1. 

(c)  3  B.  &  Ad.  399.  (/)!  Ba»540,ii 
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-^^ . -_■_  >..  ■■  _  ^  _ 

The  Vice-chancellor. — ^It  is  admitted  that  the  debt  was 
incurred,  that  a  bill  of  exchange  was  given  in  respect  of  it,  that 
the  testator  left  this  country  before  the  bill  arrived  at  maturity, 
that  he  never  letmned,  that  he  died  in  the  East  Indies  within 
six  years  before  the  suit  was  instituted,  and  that  the  bill,  sub- 
ject to  the  objection  as  to  the  unfruitful  renewals^ of  it,  has 
never  been  paid  or  satisfied.  With  these  admitted  facts  before 
me,  I  think,  upon  the  authorities,  old  and  new,  which  have 
been  referred  to,  that  the  Statute  of  Limitations  does  not  apply. 
It  is  therefore  unnecessary  to  give  any  opinion  whether  the  let- 
ter of  February,  1834,  coupled  or  not  coupled  with  that  of  Aur 
gust,  1834,  takes  the  case  out  of  the  statute. 

With  respect  to  the  widow  and  son,  it  appears  to  me  that 
they  are  not  necessary  or  proper  parties  to  this  bill.  If,  there- 
fore, they  insist  upon  it,  the  bill  must  as  to  them  be  dismissed. 

*BiixdiBnu8Md  as  against  the  defendants,  the  widow  and  heir,  with  costs ;  [*608] 
without  prejadice  to  any  new  bill  being  filed  against  them,  and  without  pre- 
judice to  any  question  between  the  creditore  and  the  executors,  or  between  the  ex- 
ecutors and  the  administrator  in  India ;  and  without  prejudice  to  any  question  by 
whom  or  out  of  what  fund  the  costs  of  the  defendants,  the  widow  and  heir-at-law, 
ue  ultimately  to  be  borne. 

TJmaaX  decree  in  creditora*  suit.  Account  of  personal  estato  and  of  produce  or  pro- 
ceeds of  any  real  estate  in  India.  Inquiry  as  to  outstanding  estate,  including  out- 
flfanding  produce  or  proceeds  of  any  real  estate  in  India  unsold,  or  any  outstanding 
peiBonal  estate  in  India,  and  under  what  circumstances. 


EySTON  V.   SiMONDS. 


1642:  June  3rd. 

A  penon  contracted  to  sell  an  estato,  who  at  the  time  of  the  contract  had  no  legal  or 
bquitable  title  to  it  by  reason  of  the  alienage  of  a  party  through  whom  he  claimed. 
The  purchaser,  by  his  own  inquiries,  ascertained  the  defect  of  title,  but  did  not, 
till  after  some  months  of  negotiation  with  the  vendor,  repudiate  the  contract.  The 
vendor  then  filed  his  bill  for  specific  performance,  and  pending  the  investigation  of 
the  title  in  the  Master's  office,  obtained  a  grant  of  the  estate  from  the  Crown : — 
Meld,  that  he  was  entitled  to  a  deeraa. 
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In  1785,  Sir  John  Gallini,  an  alien,  purchased  the  equity  of 
redemption  of  an  estate  at  Yattenden,  in  Berkshire.  In  May. 
1789,  at  which  time  all  the  children  were  bom,  he  obtained 
letters  of  denization.  In  October,  1799,  he  made  his  will.  By 
indentures  of  lease  and  release  of  the  7th  and  8th  February, 
18Q3,  the^egal  fee  in  the  premises  was  conveyed  to  him.  On 
the  6th  January,  1805,  he  died. 

By  the  will  of  Sir  John  Gkdlini  all  his  estates  in  Berkshire 
were  devised  to  trustees  upon  trust,  after  the  determination  ci 
certain  life  estates  therein,  for  the  children  of  the  survivor  of  his 
sons  and  daughters,  as  tenants  in  common  in  tail.  Francis 
Cecil  Gallini,  the  survivor  of  the  testator's  sons,  died  in  1815, 
leaving  several  children,  all  of  whom  executed  proper  assuran- 
ces for  barring  their  estates  tail ;  and  under  them  or  their 
heirs,  the  plaintiff  and  James  Wlieble,  since  deceased,  claimed 
title  as  trustees  for  the  sale  of  the  property. 

The  property  being  put  up  to  sale  by  auction,  in  lots,  in  Feb- 
ruary, 1839,  the  defendant  was  declared  the  purchaser  of  lot  7. 
He  afterwards  purchased  by  private  contract  lot  2.  He  paid 
deposits  on  both  lots.  An  abstract  of  the  vendor's  title 
[*609]  to  the  lots  was  delivered  to  him  within  the  *time  stipu- 
lated for  the  contract,  namely,  before  the  25th  March. 
The  purchase  was  to  be  completed  on  the  24th  June,  1839. 

As  no  notice  was  taken  in  the  abstract  of  the  alienage  of  Sir 
John  Gallini,  the  purchaser's  solicitors  wrote  to  the  vendor's  so- 
licitors to  inquire  into  that  circumstance.  In  answer  to  these 
inquiries,  statements  were  made  by  the  vendor's  solicitors,  in 
which  the  before-mentioned  facts  as  to  Sir  John  Gallini's  alien- 
age and  denization  were  admitted.  The  first  conununication 
on  this  subject,  ou  the  part  of  the  vendors,  was  made  on  the 
29th  April,  1839 ;  negotiations,  however,  were  carried  on  be- 
tween the  parties  from  that  time  until  the  14th  October,  1840^ 
when  the  purchaser  refused  to  complete  the  contract 

On  the  1st  of  February,  1841,  the  plaintiff  filed  his  bill  for 
specific  performance  of  the  contract 

The  defendant  by  his  answer  set  up  several  objections  to  the 
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tide,  of  which  those  which  related  to  Sir  John  Gallini's  alien- 
age, and  which  had  already  been  the  subject  of  discussion,  were 
of  this  nature :  first,  that  the  legal  fee  in  the  premises  having 
been  conveyed  by  the  heir  of  the  mortgagee  to  Sir  John  Gallini 
in  1803,  and  his  will  having  been  dated  previously  to  such 
conveyance,  and  not  republished,  the  inheritance,  which  would 
have  otherwise  devolved  to  his  heir,  devolved  to  the  lord  of  the 
fee  from  want  of  such  heir ;  none  of  the  children  of  the  testator 
having  been  bom  after  the  date  of  the  letters  of  denization,  and 
the  Stat  25  Geo.  2,  c.  39,  (amending  the  stat.  11  &  12  Will.  3, 
c.  6,)  having  no  application:  secondly,  that  it  was  doubtful 
whether  the  letters  of  denization  had  a  retrospective  operation 
so  as  to  enable  Sir  John  Gallini  to  retain  and  enjoy  the  heredi- 
taments which  had  been  purchased  by  him  in  1785.  On  these 
grounds  the  defendant  insisted  that  it  did  not  appear  that  Sir 
John  GalUni  ever  had  any  legal  or  equitable  interest  in  the 
premises. 

The  defendant  having  brought  his  action  to  recover 
the  'amount  of  his  deposits,  with  interest,  was  restrain-  [*610] 
ed  in  that  action  by  injunction ;  and  by  the  order  grant- 
ing the  injunction,  dated  the  18th  February,  1841,  it  was  refer- 
red to  the  Master  to  inquire  and  state  whether  a  good  title 
could  be  made  to  the  premises,  and  if  so,  when  it  was  first 
shown  that  such  good  title  could  be  made ;  the  plaintiff  un- 
dertaking to  abide  by  such  order  as  to  the  demand  in  the  action 
and  the  costs  at  law  as  the  Court  might  direct. 

The  Master  reported  that  a  good  title  could  be  made  to  the 

premises :  that,  at  the  date  of  the  contract,  the  premises  and 

the  whole  estate  and  interest  therein,  both  legal  and  equitable, 

had  escheated  to  and  were  vested  in  the  Crown ;  that  since  the 

date  of  the  order  of  reference,  viz.,  on  or  about  the  22nd  July, 

1841,  the  plaintiff  had  obtained  from  the  Crown  a  grant  of  the 

premises  to  him,  his  heirs,  and  assigns ;  and  that  such  grant 

was  first  produced  and  shown  to  the  defendant  on  the  27th 

of  November,  1841.    The  Master  therefore  found  that  a  good 

title  'was  first  shown  on  the  last-mentioned  day. 


610 


CASES  IN  CHANCERY, 


184S^— Byaton  ▼.  Simomk. 


Mr.  Wigram  and  Mr.  Parry ^  for  the  plaintiC 

Mr.  Cwyper  and  Mr.  Collins,  for  the  defendant — ^The  plain- 
tiff, at  the  time  of  the  contract,  had  no  title,  either  legal  or  equit- 
able. The  children  of  the  testator  were  bom  before  he  obtain- 
ed his  letters  of  denization,  and  the  letters  had  not  a  respectiye 
operation:  Co.  Litt  2,  b.,  8,  a.,  129,  a;  Rex  v.  HMandj-^a) 
Fourdrinv.  Ooudey  ;{h)  Du  Hourmelin  v.  Sheldon,{e)  [The 
Vice-ChanceUor. — ^The  Master  has  found  that  the  ^ivliole  l^al 
and  equitable  title  to  this  property  was,  at  the  time  of  the  con- 
tract in  the  Crown.] 

Then  the  plaintiff  having  no  title  at  the  time  of  the  contract, 
cannot,  on  the  ground  of  having  subsequently  procured  a  title 

by  means  of  the  consent  of  the  Crown,  enforce  the  con- 
[*611]    tract  in  this  Court ;  for  in  such  cases  there  *is  no  mn- 

tuality  of  remedy :  Tendring  v.  London,{d)  Armiger 
V.  Clark,{e)  Noel  v.  Hoy,{f)  Besides,  there  is  ground  for  sup- 
posing that  the  plaintiff  knew  of  the  defect,  and  if  so,  he  can- 
not, under  any  circumstances,  be  allowed  to  enforce  the  con- 
tract, even  though  he  may  have  procured  a  title  before  theie- 
port :  Sug.  V.  &  P.  vol;  1,  p.  346,  Bryan  v.  Lew%Sy{g)  Leehmen 
V.  Bras%er,{h)  Dolby  v.  PuUen.{%)  The  dicta  of  Lord  Eldmi, 
in  Mortlock  v.  BtUler,{k)  and  Boehm  v.  Woodj{l)  apply  only 
to  the  case  of  a  party  selling  what  he  believes  to  be  his  own. 
If  the  plaintiff  should  succeed,  the  effect  will  be,  nottogivB 
the  purchaser  the  original  title  cured  of  its  defects,  but  to  force 
upon  him  a  new  title :  Magennis  v.  Faifon.(frt)— The  following 
cases  wer6  also  referred  to,  as  showing  the  extreme  limits  to 
which  the   Court  had  gone  in  favour  of  the  vendor:   L»d 


(a)  AUeyn,  14 ;  1  RoU.  Abr.  19.  b. 
(i)  3  M.  &  K.  403. 

(c)  1  Beav.  79. 

(d)  3  Eq.  Ca.  Abr.  680. 
(e)Bimb.lll. 

(/)  siig.v.  ft  P.  vm.  i,iKS4i 


ig)  Rj,  &  Moa  3S6. 

(k)  3  J.  &  W.  387. 

(0  3  Sim. 39;  1  Ron.  db  M.39& 

(k)  10V«t.315. 

(/)  IJ.  dt  W.  481. 

cm)  3  Udhf,  566. 
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Stourton  v.  Meers^{a)  Hogart  v.  Scott,(b)  Wynn  v.  Morgan,{c) 
Chamberlain  v.  Lee.{d)  The  case  of  Cumming  v.  Forrester{e) 
was  also  mentioned. 

The  Vice-Chancellor. — ^The  estate  in  question  appears  to 
.  have  heen  purchased  by  Sir  John  GralUni,  previously  to  the  year 
1786.  It  appears  that  he  continued  in  the  enjoyment  of  it  from 
that  time  till  his'  death,  which  took  place  in  or  about  the  year 
1805 :  and  from  that  time  to  the  present,  the  estate  has  been  en- 
joyed  by  his  familv,  or  those  claiming  under  them,  all  of  whom 
derive  their  title  under  his  will.  Therefore  there  has  been  an 
enjoyment  for  more  than  half  a  century  under  that  title. 

The  tmstees  of  the  family,  being  in  possession  of  the  es- 
tate under  this  title,  and  being  desirous  to  sell  it,  put 
*it  up  to  sale  by  auction.  No  blame  can  attach  to  them  [*612J 
^r  selling  that  which  they  believed  to  be  their  own  prop- 
erty. It  now  appears  that  Sir  John  Gallini  was  an  alien,  and 
that  when  he  acquired  the  equitable  title  to  the  estate  in  the 
first  instance  he  had  not  obtained  letters  of  denization.  He  after- 
wards obtained  letters  of  denization,  and  also  the  legal  fee, 
which  legal  fee  subsequently  came  to  the  Crown.[l] 

(a)  2  P.  W.  630,  cited.  {d)  10  Sim.  444. 

(b)  1  Run.  &  M.  293.  (e)  2  J.  dt  W.  344. 

(c)  7  Ve».  202. 

[I]  There  are  insUuu^,  notwithstanding,  in  which  an  alien  may  aoqnire  a  valid 
equitable  title  in  land,  although  incapable  of  taking  the  legal  estate ;  and  one  in- 
stance, probaUy  most  frequently  occurring,  arises  from  the  doctrine  of  equitable  con- 
veimon.     Thus,  where  a  devise  of  land  was  made  to  English  subjects  m  trust  to  sell, 
and  after  payment  of  mortgages,  to  invest  the  surplus  monies  in  the  funds,  m  trust 
lor  pencnusy  some  of  whom  were  aliens;  it  was  held,  that  the  Crown  was  not  entitled 
to  the  share  of  the  alien,  either  in  the  land  or  the  produce.    Da  Hourmelin  v.  Skel- 
dous  1    Beav.  79.    Affirmed  by  Lord  Cottenham,  4  Myl.  6l  Cr.  525.    If  an  agent 
fiv  the  collection  of  a  debt  due  to  an  alien,  take  a  conveyance  of  land  in   his  own 
name*  m  payment  of  such  debt,  without  any  authority  from  his  principal,  and  with- 
oai  any  \mtten  declaration  of  trust,  there  is  a  valid  trust  in  &vour  of  the  alien  ;  and 
a  ooart  of  equity  will  not  permit  a  resnlUng  trust  to  be  created  in  favour  of  the  state 
by  eaebeat ;  but  will  4iecree  the  land  to  be  sold  and  converted  mto  money,  for  tha 
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This  objection  to  the  title,  (and  it  was  a  valid  objection)  was 
the  subject  of  considerable  negotiation  between  the  vendor  and 
the  purchaser,  and  was  not  removed  till  after  some  investigation 
of  the  title  in  the  Master's  office.  It  is  now  alleged,  on  behalf 
of  the  purchaser,  that  this  is  not  one  of  the  cases,  in  which  the 
rule,  allowing  a  vendor  to  make  good  his  title  after  the  stipula- 
ted time,  can  apply ;  as  it  is  the  case  of  a  party  selling  an  es- 
tate to  which  he  had  not  any  title  at  the  time  of  the  sale,  and 
afterwards  acquiring  a  title.  That  is  not  my  view.  True  it  is, 
that  the  title  was  subject  to  the  chance,  that  by  a  certain  course 
of  procedure  the  Crown  might  defeat  it ;  %\itj  subject  to  sudi 
defeasibility,  the  title  was  good.  What  has  been  done,  has  not 
been  substantially  to  acquire  a  new  title,  though  in  form  the 
title  is  new,  but  to  relieve  it  firom  the  defeasibility  to  which  it 
was  before  subject  The  most,  or  the  only,  effectual  mode  of 
doing  this,  was,  that  the  Crown  should  seize  the'  estate,  that  an 
inquisition  should  be  taken,  and  that,  on  the  return  of  that  in- 
quisition, there  should  be  a  grant  from  the  Crown.  All  this  has 
been  done  at  the  expense  of  the  vendor  for  the  purpose  c(  cu- 
ring the  defect.  I  apprehend,  therefore,  that  this  case  is  within 
the  established  doctrine  of  the  Court,  which  allows  the  vendor, 
within  certain  limitations,  to  make  good  the  title  when  the 
matter  is  before  the  Master,  and  in  some  cases,  even  after  it  has 
left  the  Master's  office.[2] 

m 

pvpoM  of  tfnng  the  alien  the  benefit  thereof,  as  penonal  estate.  AnMtkf  t.  Brtmn, 
6  Paige,  448.  And  see  Mooer9  v.  White,  6  Johns.  Ch.  Rep.  360 ;  Leggttt  ▼.  2Hi- 
boUt  5  Paige,  lia 

[9]  As  to  the  established  doctrine  on  this  point,  see  farther,  Hepbmm  v.  Ihad^ft 
1  Wheat  179;  Hoggart  v,  Seott,  1  RvaB.  &.  M.  293, S.  C.  TamL  500 ;  BgrrlBnr 
Jones,  1  Rubs.  &  M.  694;  Cottery,  Turmr,  id.  311 ;  Portman  v.  Mim  ii  696; 
The  Reformed  ProteoUmt  Dnteh  Church  y.  Mott,  7  Paige,  77 ;  BMwin  t.  Softer,  8 
Paigr*,  474 ;  Betmettr.  Ree$,  1  Keen,  408 ;  Sidehotham  v.  Banington,  4  Bear.  110; 
Dolby  V.  PuUen,  3  Sim.  29,  S.  C.  1  Rubs.  &  M.  296 ;  Chamberlain  ▼.  Lee,  10  So. 
444,  50 ;  Salisbttry  v.  Hatcher,  2  Yo.  &  CoH.  C.  C.  54,  2  Story's  Eq.  Jar.  §  777 ; 
Adam§  y.  Brooke,  post,  627.  Whether  a  parehaser  wiD  be  eompened  to  take  a  pv> 
tion  of  the  property  where  a  good  title  cannot  be  made  to  the  entirety  wtaeh,  he  hs 
agreed  to  pmchase-Hir  where,  althoagfa  the  pardUM  was  simahandoaii,  yet  the  p»- 
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A  point  which  struck  me  in  the  course  of  the  argument  was 
this :  it  appears  that  when  the  abstract  was  delivered, 
^neither  the  letters  of  denization  nor  the  fact  of  the  [*613] 
alienage  were  noticed  in  it,  and,  therefore,  but  for  the  no- 
tice taken  of  the  fact  by  the  purchaser,  he  might  have  taken 
the  estate  with  its  infirmity  of  title — an  infirmity  of  a  grave 
nature  as  far  as  relates  to  the  title  merely,  though  not  perhaps 
of  great  consequence,  considering  the  practice  of  the  Crown  in 
such  cases.  It  did,  however,  oc<;ur  to  the  purchaser,  that  Sir 
John  Gallini  was  or  might  be  an  alien,  and  it  appears  that,  in 
the  year  1839,  questions  were  put  by  him  to  the  vendors,  and 
answers  were  returned,  by  which  the  state  of  the  title  in  that 
respect  was.  disclosed.  Now  it  appears  to  me  to  be  very  possi- 
ble, tliough  it  is  not  necessary  to  decide,  that  if,  at  that  moment, 
the  purchaser  had  held  his  hand,  and  had  said,  A  material  fact 
has  been  concealed  and  withheld  from  m^ ,  and,  therefore,  I  re- 
fuse to  complete  the  purchase — ^it  is  possible,  under  such  cir- 
cumstances, that  he  could  not  have  been  compelled  to  complete 
it[3J    I,  however,  do  not  decide  that  point    Instead  of  so  act- 

perty  was  nnceptible  of  diyuou,  and  had  actually  been  divided  and  aold  by  enumer- 
ation, as  in  the  case  of  city  lots,  see  2  Story's  Eq.  Jurisp.  §  778  ;  2  Kent's  Comm. 
470,  475,  6,  and  cases  there  cited  ;  Judwn  ▼.  Wast,  1 1  Johns-  Rep.  525 ;  Casama- 
jar  y.  Strode,  2  Myl.  &  K.  706,  22,  S.  C.  Coop  Sel.  Cas.  510.  If  A.  agrees  to 
■ell  an  estate,  and  it  is  afterwards  discovered  that  a  small  portion  of  it  is  the  property 
ot  another  penon,  the  Court  will  not  discharge  the  purchaser  from  his  contract,  with- 
out giving  A.  an  opportunity  of  acquiring  a  title  to  that  portion.  Chamberlain  v. 
Lee,  ubi  supra.  There  are  cases  in  which  the  question  has  arisen  whether  the  pur- 
chaser was  bound  to  take  the  property  where  there  was  a  deficiency  in  quantity,  or 
where  it  was  subject  to  some  slight  incumbrance,  if  such  deficiency  or  incumbrance 
was  susceptible  of  compensation :  but  the  Editor  will  defer  the  discussion,  of  that 
topic  to  some  other  oocaaon 

[3  j  "  The  defendant,  if  he  had  thought  fit,  might  have  declined  the  contract  as 
soon  as  he  discovered  that  the  plaintiflb  had  no  title  ;  and  he  was  not  bound  to  wait 
until  they  had  acquired  a  title ;  but  he,  not  having  taken  that  course,  it  is  enough  that 
at  the  hearing  a  good  title  can  be  made."  Leach,  M.  R-,  Hoggart  v.  Seott,  1  Russ. 
Sl  M.  293,  5,  S.  C.  Taml.  504.  A  specific  performance  of  a  contract  for  the 
sale  of  an  estate  in  fee  simple,  was  decreed  in  favour  of  a  vendor  who  at  the 
time  of  the  contract  was  tenant  for  Ufo  qnly ;  the  paichoMr  not  having  mjeoMd  thp 
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ing,  the  parties  continue  in  negotiation,  in  the  course  of  which  a 
further'  opinion  is  taken  on  the  title ;  and  it  is  not  till  the  end 
of  the  yeat  1840,  this  having  occurred  in  1839,  that  the  matter 
is  broken  off.  Having  regard  to  what  took  place  in  the  inter- 
val between  April,  1839,  and  October,  1840,  having  regsird  to 
the  frame  of  the  answer,  to  say  nothing  as  to  the  order  which 
has  been  obtained,  I  am  of  opinion  that  the  point  is  not  now  effect- 
ually open  to  the  purchaser,  but  that  the  decree  must  be  made 
in  favour  of  the  vendor,  subject  to  the  payment  to  the  purcha- 
ser of  all  costs  up  to  the  report  and  the  confirmation  of  it,  in- 
clusive, and  that  subsequently  to  the  confirmation  no  costs 
should  be  given  on  either  side. 


[*614]  *Attorney-General  v.  Dixon. 

1843 :  June  35th. 

A  peison  with  notice  that  the  email  tithes  of  a  certain  pariah  are  payable  to  the  neaff 
ohtaine  an  aasignment  of  a  lease  of  the  great  and  small  tithes,  the  granton  of  sodi 
lease  being  the  trustees  of  a  charityr  who  are  entitled  to  the  great  tithes  Qolyyhiit 
who  have  always  in  form  granted  leases  of  both  kinds  of  tithe.  The  tmigatt 
being  unable  to  recover  the  small  tithes  at  law^  procures,  at  law,  an  aj^nrtioomeot 
of  the  rent  This  Court,  under  such  circumstances,  will  relieve  against  the  ap- 
portionment 

In  1830,  the  Governors  of  Sir  John  Hawkin's  Hospital  at 
Chatham,  in  consideration  of  an  annual  rent  of  £160,  granted 
to  one  Smith  a  lease  of  all  the  tithes  of  corn,  grain,  fodder,  hay, 
hemp,  lambs,  wool,  pigs,  and  all  manner  of  other  tithes  whatso- 
ever, with  the  appurtenances,  belonging  to  the  said  governors, 

purchase,  as  soon  as  he  had  ascertained  the  TvaX  interest  of  the  vendor,  and  ths 
vendor  being  able,  by  means  of  the  parties  interested  in  remainder,  to  make  a 
good  prima  facie  title  at  the  hearing.  Salighuryv.  Hatcher  3  Yo.  &  CoU.  C.  C 
64.  See  Watton  v.  Reid,  4  Myl.  Ar.  Cr.  336 ;  The  Reformed  DuUh  Church  v. 
Meft,  7  Paige,  77 ;  Nodine  v.  Greenfield,  id.  545,  9  ;  Bennett  v.  Rees,  1  Keen,  40S; 
Baldrnnv.  fi^oJter,  8  Paige,  474;  3  Story's  Eq.  Juris.  §777. 
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in  right  of  the  said  hospital,  growing  and  arising  in  the  parishes 
of  Welling  and  Wickham,  aliizs  East  Wickham,  in  the  county 
of  Kent. 

Although  this  had  beeil  the  usual  form  of  the  leases  granted 
hy  the  governors  of  the  hospital  for  many  years,  it  appeared 
that  they  had  never,  in  fact,  enjoyed  the  small  tithes  of  Welling 
and  Wickham,  but  that  such  tithes  had  always  been  paid  to 
the  vicar  of  Plumsteae,  of  which  parish  Welling  and  Wickham 
were  townships. 

In  August,  1832,  the  defendant  Dixon,  who  for  a  year  pre- 
viously had  paid  to  the  vicar  a  composition  for  the  small  tithes 
of  a  farm  which  he  held  in  Wickham,  obtained  from  Smith  an 
assignment  of  his  lease.  At  the  time  of  the  assignment  he 
was  distinctly  told  that  the  tithe  of  hay  was  payable  to  the 
vicar,  and  he  took  a  minute  of  that  fact. 

After  the  assignment  Dixon  refused  to  pay  small  tithes  to 
the  vicar ;  whereupon  the  latter  brought  his  action  and  obtained 
a  verdict.  Dixon  then  refused  to  pay  the  rent  to  the  hospital, 
and,  to  an  action  brought  by  the  trustees,  pleaded  that  he  had 
been  evicted  of  the  small  tithes  demised  to  him  by  the  lease. 
The  action  was  tried,  and  the  value  of  the  small  tithes  having 
been  proved  to  be  £80  a  year,  the  jury  apportioned  the  rent  ac- 
cordingly, and  found  that  the  annual  rent  due  in  respect  of  the 
lease  was  £80  only. 

The  present  infomiation  was  filed  against  Dixon,  and 
•also  (as  parties  colluding)  against  the  governors  of  the    [*615] 
hospital ;  and  it  prayed  that  the  lease  might  be  delivered 
up  to  be  cancelled,  or  that  Dixon  might  be  decreed  to  hold  the 
lease  at  the  rent  of  £160,  taking  only  great  tithes. 

The  defendant  Dixon,  by  his  answer,  expressly  averred,  that 
having  obtained  the  lease  and  seen  in  what  manner  the  tithes 
were  described,  he  determined  to  take  advantage  of  such  de- 
scription. 

Mr.  Bolder  and  Mr.  Sandys^  for  the  relators^  observed,  that, 
supposing  that  at  law  the  rent  due  under  the  lease  was  £80 
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only,  yet  in  equity  a  lease  so  impiovidently  granted  by  trustees 
of  a  charity  would  be  relieved  against  And  here  the  defend- 
ant Dixon  had  full  notice  of  the  terms  upon  which  he  was  to 
take  the  lease. 

Mr.  ShnpldnsoHy  for  the  defendant  Dixon,  contended  that  the 
relators  had  not  shown  that  the  small  tithes,  had  invariably  been 
enjoyed  by  the  vicar. 

Mr.  Wrap^  for  the  governors  of  the  hospital. 

In  the  course  of  the  argument  the  Vice-ChoficeUor  referred  to 
OgUvie  v.  Foljatnbe.{a) 

The  yicE-CHANCELLOR.(6) — ^It  being  admitted  that  £80 
would  be  much  too  low  a  rent  for  the  great  tithes,  it  is  impossi- 
ble that  the  lease,  being  of  charity  property,  can  stand  at  that 
rent  The  defendant  Dixon  may  have  his  choice,  either  to  give 
up  the  lease  or  to  keep  it  at  the  rent  of  £160  per  annum,  as.  from 
the  time  of  filing  the  information.  This  disposes  of  one  part  of 
the  case.  The  only  point  left  is  as  to  the  rent  to  be  paid  from 
1834  to  the  date  of  the  information. 

[*616]  *[Mr.  Sfimpkinson  having  elected  to  keep  the  lease  on 
the  terms  stated  by  the  Court,  the  Vtce-ChaneeUar  of- 
fered him  an  inquiry  as  to  the  circumstances  under  which  Smith 
and  Dixon  respectively  acquired  the  lease,  and  whether  it  was 
substantially  their  intention  to  give  the  rent  of  £160  for  the 
great  tithes  alone.  Mr.  Simpkinson  declining  the  inquiry,  the 
Ftcc-CAance//or proceeded  as  follows :] — Mr.  SUmpkin^anhti^ng 
declined  the  inquiry,  I  must  take  it  that  Smith  took  his  lease 
with  notice  of  the  claim  of  the  vicar  to  the  small  tithes,  and 
that  Dixon  had,  when  he  took  the  assignment,  notice  also  of  the 
claim,  and  that  it  was  substantially  the  intention  of  Smith  and 

(a)  3  Mer.  53.  (6)  Ex  relatione  Btr,  Benediei  Ci^mmm, 
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• 

Dixon  at  the  commencement,  to  receive  no  more  than  the  great 
tithes. 

The  case  stands  thus : — ^A  lease  is  granted  by  the  corporation, 
in  which  some  subjects  are  included  to  which  the  corporation 
had  no  claim.  The  lessee  after  eviction,  or  after  circumstances 
tantamount  to  eviction,  has  been  held  legally  entitled  to  an  ap- 
portionment of  rent  in  respect  of  these  subjects.  But  if,  in  fact, 
the  lessee  knew  that  the  lessors  had  not  such  rights,  and  that 
they  never  asserted  practically  a  title  to  mor6  than  the  great 
tithes ;  if  this  ail  the  time  was  well  understood  by  all  parties  ; 
if  the  party  contracting  for  the  lease  contracted  for  no  more  than 
the  great  tithes ;  if  the  person  who  adopted  the  contract  had  no 
more  in  his  view ; — a  Court  of  Equity  cannot  permit  the  appor- 
tionment to  take  place  to  the  prejudice  of  the  charity.  The 
lessee  had,  and  the  assignee  has,  what  each  in  truth  meant  to 
contract  for.    The  full  rent  must  be  paid  from  the  year  1834. 

As  to  costs,  I  think  the  hospital  ought  not  to  have  inserted 
these  small  tithes  in  their  lease.  It  may  have  been  done  by 
way  of  continual  claim — of  keeping  alive  a  supposed  right 
against  the  vicar.  This  is  not  an  accurate  or  ])roper  way  of 
transacting  business.  I  shall  not  fix  the  defendant 
Dixon  with  costs :  I  wish  it  tobe  ^understood,  however,  [*617] 
that  it  is  not  approbation  of  his  conduct,  but  want  of 
approbation  of  the  conduct  of  the  lessors,  that  induces  me  to 
take  the  course. 

Dkvsndant  Dizon  to  pay  fiill  vent  from  1834  to  the  time  of  the  inforaiatioii ;  and 
the  deifendanl,  coDeentiDg  to  take  the  lease,  to  pay  fall  rent  from  the  time  of  the  in* 
fonamtioa.  No  order  as  to  ooeta  as  &r  aa  relates  to  the  defendant  Dizon.  The  oosta 
of  the  Attorney-General  to  be  paid  by  the  hospital.  No  onler  as  to  the  eoats  of  the 
poapHali 
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Boss   V.   GODSALL. 

1643:  June  39th. 

By  a  elanie  in  a  marriage  Mttlement,  trustees  were  empoirerod  and  required,  at  the 
request  in  writing,  of  the  wife,  to  adrance  part  of  the  trust-monies  to  the  hnriiaad 
on  the  security  of  his  bond.  After  the  marriage  the  husband  was  snested,  went 
to  prison,  and  took  the  benefit  of  the  Insolvent  Debtors*  Act  The  wife  then  ap- 
plied to  the  trustee  for  a  loan  to  the  husband,  according  to  the  terms  of  the  settle- 
ment :  Held,  that  such  a  change  had  taken  place  in  the  circomstances  of  the 
husband,  as  rendered  the  clause  inapplicable  to  him,  and  consequently  thai  the  ti»« 
tee  was  justified  in  refusing  to  lend  the  money. 

By  the  marriage  settlement  of  Mr.  and  Mrs.  Boss,  certain 
funds,  the  property  of  Mrs.  Boss,  were  assigned  to  the  defend- 
ant Godsall  and  another  trustee,  upon  trust  for  the  separate  use 
of  Mrs.  Boss  for  life,  without  power  of  anticipation,  and  after  her 
decease  upon  trust  for  Boss  for  life,  and  upon  otheir  trusts  therein 
mentioned.  The  settlement  contained  a  proviso  that  it  should 
and  might  be  lawful  for  the  trustees  or  trustee  for  the  time  being, 
and  they  or  he  were  thereby  required  at  any  time  or  times,  and 
from  time  to  time  after  the  solemnization  of  the  said  intended 
marriage,  during  the  life  of  the  intended  wife,  at  her  request,  to 
be  certified  by  writing  under  her  hand  to  advance  or  lend  to 
the  said  intended  husband  at  interest,  on  the  security  of  his 
bond,  out  of  the  trust-monies  thereby  settled  as  aforesaid,  any 
sum  not  exceeding  £200.  It  was  also  provided,  that  the  trus- 
tees should  not  be  obliged  to  call  in  the  money  which  should  be 
so  lent,  unless  required  by  Mrs.  Boss  so  to  do ;  and  it  was  de- 
clared, that  they  should  not  be  liable  in  respect  of  any  advance 
to  be  so  made. 

The  marriage  took  place  in  1837.  In  1838  the  husband  was 
arrested  and  took  the  benefit  of  the  Insolvent  Debtors'  Act  In 
the  following  year  Mrs.  Boss  made  an  application  in  writing  to 
Gk)dsall  to  advance  £80,  part  of  the  trust  fund,  to  Boss,  on  the 
security  of  his  bond,  according  to  the  proviso  in  the  settlement. 
This  he  refused  to  do. 
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1842 — Bow  ▼.  Godsall. 

•The  bill  was  filed  by  Mrs.  Godsall,  for  the  purpose  [*618] 
of  having  Godsall  removed  from  his  office  of  trustee.  It 
appeared  from  the  plaintifPs  evidence,  that  at  the  time  of  the  mar- 
riage, Godsall  was,  unknown  to  the  plaintiff,  a  creditor  of  the 
husband,  and  that  since  the  marriage  he  had  applied  to  have  his 
debt  secured  on  Mrs.  Boss's  jointure.  Evidence  was  also  given 
of  conversation  of  Boss,  in  which  he  had  said,  that  if  the  se- 
curity was  not  given  he  would  put  the  case  in  chancery,  ice. 

Mr.  Simpkinson,  (with  whom  was  Mr.  Elderton^)  for  the 
plaintiff,  after  commenting  on  the  other  circumstances  of  the 
case,  observed,  that  though  it  is  the  practice  for  an  insolvent,  in 
taking  the  benefit  of  the  act,  to  give  a  judgment  to  be  dealt  with 
as  the  Insolvent  Debtors'  Court  may  think  fit,  yet  that  judgment 
is  never  made  available  to  the  antecedent  creditor,  where  there 
are  subsequent  creditors ;  therefore  the  circumstance  of  the  hus- 
band having  taken  the  benefit  of  the  Insolvent  Act  could  not 
affect  this  case.  By  the  settlement,  the  wife  was  constituted  the 
sole  judge  of  the  propriety  of  lending  the  money.  At  her  request 
the  trustees  were  required  to  lend  it. 

Sir  Charles  Wetherell  and  Mr.  Parker^  for  the  defendant 
Godsall. 

Mr.  Wilock,  for  the  assignee  under  the  Insolvent  Debtors'  Act 
Mr.  Russell  and  Mr.  Jollife,  for  other  parties. 

The  Vice-Chancellor — (after  disposing  of  a  question  of 
parties.) — ^The  first  complaint  against  the  defendant,  is,  that  he 
refused  to  obey  the  requisition  of  the  wife  to  lend  the  money  on 
the  bond  of  the  husband,  which,  but  for  the  circumstan- 
ces of  the  case,  it  would,  according  to  a  particular  *clause  [*619] 
in  the  settlement,  have  been  his  duty  to  do.  When,  how- 
ever, the  marriage  took  place  the  husband  had  not  taken  the 
l>enefit  of  the  Insolvent  Debtors'  Act.    Subsequently  he  did  so, 
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and  then  this  application  was  made  to  the  trustee.  I  am  of 
opinion,  that  so  tota]  a  change  took  place  in  the  circumstances 
and  position  of  the  husband,  as  that  the  clause  in  question  be- 
came no  longer  applicable  to  him ;  that  it  ceased  therefore  to 
have  any  effect,  and  consequently  that  the  trustee  did  his  duty 
when  he  refused  to  lend  the  money.  In  expressing  this  opinion 
I  allude  to  the  circumstance,  not  merely  of  the  husband's  insol- 
vency, but  that  being  a  prisoner  for  debt,  he  took  the  benefit  of 
the  Insolvent  Debtors'  Act 

As  to  the  other  circumstances  of  the  case,  I  am  not  entirely 
satisfied  with  the  conduct  of  the  trustee.  Without  going  the 
length  of  saying,  that  I  believe  that  Mr.  Godsall  uttered  all  the 
expressions  which  he  is  supposed  to  have  uttered,  and  without 
believing  that  he  intended  anything  improper,  it  is  impossible  to 
avoid  seeing  this — that  Mr.  Godsall  being  trustee  for  the  plain- 
tiff for  her  separate  use,  which  alone  ought  to  have  restrained 
him  from  so  acting,  was  desirous  of  having,  and  made  a  propo- 
sition for  having,  his  debt  secured  upon  the  life-interest  of  the 
married  woman  for  whom  he  was  trustee.  It  is  impossible  to 
say  that  this  was  a  correct  mode  of  proceeding,  or  one  which 
can  receive  the  sanction  of  the  Court.  Looking,  however,  at  all 
the  circumstances  of  the  case,  I  think  the  removal  of  Mr.  God- 
sall would  be  attended  with  more  harm  than  good.  It  might, 
indeed,  produce  the  very  effect  which  it  is  desirable  to  guard 
against ;  namely,  the  advance  of  the  money.  The  bill,  there- 
fore, must  be  dismissed,  but  without  costs. 


[*620]  ♦Essex  v.  Baugh. 

1842 :  June  29th. 

Tlie  executor  of  a  mortgagee,  a  memorial  of  whose  Mcurity  was  registered  under 
Middlesex  Registry  Act,  oonceiving  that  the  memorial  was  invalid,  a£bc£ed  to 
exeeate  the  mortgage  deed,  hy  signing  and  sealing  it  himself  in  the  pieseaoe  of  tw« 
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wiUieHMy  whoM  namM  ware  indoned  aa  wItneiMs  attaating  hia  azecation  of  iU 
Neither  of  the  witnessea  had  atteated  the  execution  of  the  deed  by  any  of  the  other 
partiea.  After  thia  ceremony  the  executor  memorialized  the  deed  in  due  form : — 
Held,  that  the  whole  coune  of  proceeding  (which  waa  said  to  be  in  accordance  with 
the  practice  before  the  regiatrar)  waa  nugatory  for  the  pnrpoee  of  the  Regiatry  Act. 
A  mibiequent  incombrancer,  who  at  the  time  of  taking  hia  eecurity,  has  no  notice  of 
the  prior  incumbrance,  may,  by  properly  memorializing  hia  aecnrity,  though  nfVbt 
notice,  obtain  priority  over  the  prior  incumbrancer,  if  the  memorial  of  the  security 
of  the  latter  be  defective. 

By  an  indenture,  dated  the  9th  September,  1828,  and  made 
on  the  marriage  of  Robert  Fraser  with  Hannah  Meller,  a  house 
in  Grosvenor-street,  the  property  of  the  wife,  which  was  held 
under  a  lease  from  Earl  Grosvenor  for  sixty  years  by  virtue  of 
an  indenture  dated  in  1800,  was  assigned  to  the  trustees  of  the 
settlement,  in  trust  for  the  separate  use  of  Mrs.  Fraser  for  life 
without  power  of  anticipation ;  and  after  her  decease,  upon  trust 
for  Robert  Fraser  for  life,  with  a  proviso  for  the  forfeiture  of  his 
interest  in  the  event  of  his  becoming  a  bankrupt,  and  after  de- 
cease of  the  survivor  of  the  husband  and  wife,  upon  certain 
trusts,  for  the  children  of  the  marriage. 

Soon  after  the  execution  of  this  deed,  a  memorial  of  it  was 
entered  on  the  register. 

In  1830,  Fraser  and  his  wife  having  the  original  lease  in  their 
possession,  mortgaged  it  to  Mrs.  Canham,  by  an  indenture  dated 
in  August  of  that  year. 

The  mortgage-deed  was  registered  immediately  after  its  ex- 
ecution. 

In  the  year  1833  Mrs.  Canham  died  without  ever  having  had 
notice  of  the  marriage  settlement.  She,  by  her  will,  appointed 
the  plaintiff  her  executor. 

In  December,  1834,  Fraser  became  bankrupt,  upon  which  occa- 
sion the  plaintiff  for  the  first  time  received  notice  of  the  settlement 

The  plaintiff,  conceiving  that  the  memorials,  both  of  the  set- 
tlement and  of  the  mortgage,  were  defective  in  not  describing  the 
house,    and   the  parish  (a)  in  which    the  house    was    situ- 

(a)  See  7  Ann.  c.  SO,  a.  6. 
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[*621]  ate  (although  there  was  a  reference  in  both  ^memorials 
to  the  parcels  as  described  in  the  original  lease,)  endea- 
voured, with  a  view  to  give  the  mortgage  priority,  to  correct  the 
memorial  of  it  in  the  following  manner :  he  signed  his  name  in 
the  mortgage-deed  under  that  of  his  testatrix,  Mrs.  Canham, 
and  at  the  same  time  caused  his  execution  of  it  to  be  attested  by 
two  witnesses,  such  witnesses,  however,  not  having  previously 
attested  the  execution  of  tlie  deed  by  any  of  the  parties  to  it. 
He  then  placed  on  the  register  a  memorial  of  the  mortgage-deed 
with  a  proper  description  of  the  house  and  parish,  such  memo- 
rial being  attested  by  the  two  witnesses. 

The  memorial  so  entered  was  considered  to  be  in  conformity 
with  the  provisions  of  the  fifth  section  of  the  stat  7  Arme,  c  20. 
[See  the  judgment,  post,  p.  623.] 

The  plaintiff  now  brought  his  bill  against  the  trustees 
under  Mrs.  Eraser's  marriage  settlement,  Mr.  and  Mrs,  Fia- 
ser,  their  infant  children,  who  took  interests  under  the  settle- 
ment, and  the  assignees  under  Eraser's  bankruptcy,  praying 
for  the  establishment  of  the  priority  of  the  mortgage-deed  to 
the  settlement,  and  for  the  foreclosure  of  the  mortgaged  pr^n- 
ises. 

Mr.  Wigram  and  Mr.  Bagshawe,  for  the  plaintiff,  relied  on 
the  practice  in  the  registrar's  office,  which  they  said  warranted 
the  course  which  the  plaintiff  had  taken,  and  they  cited  Bigge 
on  Registry,  p.  76.  They  then  contended  that,  assuming  the 
plaintiffs  title  to  be  established  by  his  re-execution  and  second 
memorial,  it  must  prevail  against  the  title  of  the  trustees,  inas- 
much as  their  memorial  was  not  in  the  form  prescribed  by  the 
6th  section  of  the  statute,  and  was  not  within  the  provision  of 
the  7th  section. 

Mr.  Temple,  (with  whom  was  Mr.  Wifcocfc,)  for  the  trustees, 
reUed  on  the  observations  of   Sir  Edward  Sugden   on  the 
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practice  of  the  registrar's  office  as  stated  by  Mr.*jR^^e.(a)  [*622] 
He  also  contended,  that,  independently  of  the  question 
whether  the  second  memorial  was  good  or  bad,  the  plaintiff  had 
memorialized  after  having  had  notice  of  the  prior  security.  [  The 
Vke-Chancellor. — ^But  he  had  not  notice  till  he  had  paid  his 
money  and  taken  a  conveyance.]  It  has  not,  perhaps,  been  deci- 
ded that  notice  between  the  execution  of  the  deed  and  the  regis- 
tration of  the  deed  is  available  notice ;  but  there  are  dicta  of 
Lord  HardiDickey  Lord  Alvanley^  and  Sir  WiUiam  Oraniy  to 
that  effect :  Hine  v.  Dodd  ,Xb)  Jolland  v.  Staiitbridge  ;{c)  Wyatt 
V.  BarweU,{d)  The  plaintiff  had  recourse  to  the  second  regis- 
try for  the  purpose  of  defrauding  the  trustees  of  their  title. 

Mr.  Koe  for  the  defendants,  Fraser  and  wife. 

Mr.  ChatuUesSy  for  the  defendants,  the  assignees,  observed, 
that  by  the  terms  of  the  settlement,  Robert  Eraser's  interest 
ceased  on  his  becoming  a  bankrupt.    He  therefore,  on  behalf 
of  the  assignees,  absolutely  disclaimed  all  interest  in  the  sub- 
ject of  the  suit. 

Mr.  Wigram,  in  reply. 

In  the  course  of  the  reply  the  Vice-Chancelhr  observed  that 
he  did  not  think  the  judges,  whose  dicta  had  been  referred  to, 
adverted  in  them  to  a  case  like  the  present.  His  Honor  thought, 
that  the  course  which  the  plaintiff  had  taken  was  not  more  ob- 
jectionable than  that  of  a  purchaser  without  notice  of  a  prior 
incumbrance,  who  upon  afterwards  having  notice,  gets  in  an 
outstanding  term. 

*The  Vick-Chancellor. — ^Had   the  question   in    [*623] 
this  case  turned  alone  on  the  insufficiency  of  the  me- 

Ca)  S«6  Sag.  v.  &  p.  VoL  3,  p.  351,  (e)  3  V«t.  485. 

<»)  8  Atk.  175.  (4  19  V«i.  439. 
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morial  of  the  settlement,  I  should  have  sent  a  case  to  a  court  of 
law.  As  the  matter,  however,  stands,  there  is  no  occasion  to 
take  that  course.  The  marriage  settlement  being  a  contract  for 
valuable  consideration,  and  prior  in  time  to  the  mortgage,  it  is 
prior  in  title  to  it,  unless  the  priority  is  changed  by  the  effect  of 
the  act  of  Parliament.  Now,  the  act  of  Parliament  provides, 
that  "  every  such  deed  or  conveyance  that  shall  at  any  time  af- 
ter the  said  29th  day  of  September,  be  made  and  executed,  shall 
be  adjudged  fraudulent  and  void  against  any  subsequent  pur- 
chaser  or  mortgagee  for  valuable  consideration,  unless  such 
memorial  thereof  be  registered  as  by  this  act  is  directed,  before 
the  registering  of  the  memorial  of  the  deed  or  conveyance  under 
which  sucb  subsequent  purchaser  or  mortgagee  shall  claim." 
The  memorial  mentioned  in  the  second  part  of  the  section  must, 
I  apprehend,  be  the  same  as  that  mentioned  in  the  former  part 
The  6th  section  provides  that  the  memorials  so  to  be  entered 
and  registered  shall,  in  the  case  of  deeds  and  conveyances,  "  be 
under  the  hand  and  seal  of  some  or  one  of  the  grantors,  or  some 
or  one  of  the  grantees,  his  or  their  heirs,  executors,  or  adminis- 
trators, guardians,  or  trustees,  attested  by  two  witnesses,  one 
whereof  to  be  one  of  the  witnesses  to  the  execution  of  such  deed 
or  conveyance ;  which  witness  shall,  upon  his  oath,  before  one 
of  the  said  registers,  d6C.,  prove  the  signing  and  sealing  of  such 
memorial,  and  the  execution  of  the  deed  or  conveyance  men- 
tioned in  such  memorial."  Now,  in  this  case  the  memorial,  on 
which  reliance  is  placed,  was  attested  by  two  witnesses,  neither 
of  whom  attested  the  execution  by  any  of  the  parties  to  the 
mortgage-deed,  unless  it  can  be  said  that  they  attested  the  exe- 
cution in  this  way : — Mrs.  Canham  being  a  party  to  the  mort- 
gage-deed, and  having  died,  her  executor  takes  upon  himself  to 

go  through  the  somewhat  absurd  ceremony  of  signing 
[*624]    and  sealing  the  deed,  and  having  such  -^signing  and 

sealing  attested  by  two  witnesses.  These,  it  is  said, 
were  witnesses  to  the  execution  of  the  deed.  It  is  hardly  possi- 
ble to  speak  seriously  on  the  point.    It  is  clear  that  this  second 
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memorial  was  not  such  a  memorial  as  satisfies  the  provisions 
of  the  act 

Then,  putting  the  two  first  memorials  out  of  the  question, 
there  was  no  memorial  at  all,  and  if  there  was  no  memorial  at 
all,  the  prior  title,  namely,  that  under  the  settlement,  must  pre- 
vail. On  the  other  hand,  admitting  the  validity  of  those  'me- 
morials, the  parties  claiming  under  the  settlement  have  not  only 
a  prior  title  bat  a  prior  memorial  also.  Collecting  from  Mr. 
Rigg^9  book,  and  from  what  has  been  stated  by  counsel,  that 
the  practice  in  the  office  has  been  in  accordance  with  tlie  course 
taken  by  the  plaintiff,  I  at  first  was  disposed  to  think  that,  what- 
ever my  own  opinion  might  be,  it  would  be  better  to  direct  a 
case  for  the  opinion  of  a  court  of  law.  Considering,  however, 
that  another  book  of  great  and  deserved  celebrity  has  been  in 
the  hands  of  the  profession  for  more  than  twenty-five  years,  in 
which  the  doctrine  advanced  by  Mr.  Rigge  has  been  disputed 
and  denied,  I  think  I  may  act  on  my  own  opinion.  There- 
fore— 

Dmmn  the  bill  with  costs  as  against  the  infants,  and  without  eosts  as  against  the 
defendant,  Mn.  Fraser.  The  assignees  of  the  bankrnpt  absdately  disclaiming  all 
interest  in  the  suit,  let  them  have  their  costs. 

Usual  decree  of  foreclosaie  against  the  bankmpt 


*Dryden  V.  Walpord.  [*626] 

184S. 

Upon  the  death  of  a  sole  plaintiff,  this  Court  declined  to  m»ke  an  order  that  his  rep- 
intatives  should  revive  within  a  certain  time,  or  the  bill  stand  dismissed. 


Mr.  Keene,  for  the  defendant,  moved  that  the  personal  repre- 
sentative of  the  deceased  sole  plaintiff,  might  be  ordered  to  re- 
vive the  suit  within  a  limited  time,  or  that  the  bill  might  stand 
dismissed. 
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Upon  the  Vice-Chancdlar  expressing  a  doabt  whether  such 
an  order  ought  to  be  made — 

Mr.  ChandlesSj  amicus  curuBy  said,  that  in  Chowick  r. 
Dimes j{a)  the  Master  of  the  Rolls  had,  upon  a  review  of  all  the 
authorities,  made  such  an  order ;  and  that  in  CanAam  v.  Fm- 
cent,(fi)  the  Vice-Chancellor  of  Englandj  adopting  the  practice 
of  the  Master  of  the  RoUSf  had  reversed  a  previous  order  of  his 
own,  in  which  he  had  decided  differently.(c) 

The  Vice-chancellor  said,  that  in  his  opinion  such  an 
order  as  that  now  asked  for  could  not  be  made  consistently  with 
the  practice  of  the  Court ;  and  that  as  there  appeared  to  be  no 
other  authority  for  it  than  the  very  recent  cases  which  had  been 
mentioned,  he  should  decline  to  make  the  order.[l]  The  party, 
of  course,  could,  if  he  pleased,  make  an  application  to  the  Lord 
Chancellor  on  the  subject.(eQ 


[*626]  *Manson  t;.  Burton. 

1849. 

Upon  the  bankrnptcy  of  a  defendant  in  a  co-partnexship  soit,  the  Court  dedined  U 

make  an  ordor  that  a  sapplemental  bUl  should  be  filed  within  a  given  time  ■fumt 

the  amgneee,  or  the  biU  stand  dismisBed. 


The  bill  was  filed  by  partners  against  their  co-partner,  for  an 
account  of  the  partnership  dealings  and  transactions. 

(a)  3  Beay.  290.    .  (c)  8  Sun.  977. 

(h)  nud.,  cited.  {d)  See  Lee  ▼.  Lee,  I  Hara,  617. 

[1]  In  a  later  case  FMer  ▼.  FisiUr,  (Feb.  1845,)  4  Hare,  198,  Knight  Bnce, 
v.  C.  **  ezpresBed  a  doubt  whether  it  was  competent  to  this  branch  of  the  Couit  to 
make  an  order,  which  might  militate  with  an  order  in  another  suit,  before  a  difiemt 
branch  of  the  Court.**  The  Editor  does  not  himself  consider  the  above  quotation  as 
strictly  applicable  to  the  position  of  the  Vice-chancellor,  from  the  rather  vagoe 
of  the  wonl  "  order,**  but  it  most  be  left  to  the  judgment  of  the  learned  reader. 
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Mr.  Rogers,  for  the  defendant,  who  had  become  bankrupt, 
moved  that  the  plaintiff  might  either  file  a  supplemental  bill 
against  the  assignees  within  a  given  time,  or  that  the  bill  might 
stand  dismissed  with  costs.  He  cited  Smithy  Ch.  Pr.  Vol.  1,  p. 
328 ;  Monteith  v.  Taylor  ;{a)  Rhode  v.  Spear. {p) 

Mr.  ToUerj  for  the  plaintiffs. 

In  answer  to  a  question  from  the  Court,  Mr.  Rogers  admitted 
that  the  time  had  not  yet  arri^d  at  which,  in  the  ordinary  course, 
the  bill  could  have  been  dismissed  for  want  of  prosecution ;  but 
he  said  that  the  plaintiffs  had  not  filed  their  replication  till  after 
the  bankruptcy. 

The  Vice-Chancellor. — ^"rhis  application  is  a  pure  novelty. 
The  motion  must  be  refused. 


*Adams  v.  Broke.  [*627] 

1842 :  July  4th. 

Where  by  the  tenu  of  a  deyise  or  lettlement  of  leal  estatof,  the  ooment  of  the  ten- 
ant for  life  18  Decenary  to  enable  the  tmstees  to  sell  the  ettatet ; — ^npon  a  bill  filed 
by  the  trustees  to  compel  the  specific  performance  of  a  contract  for  sale,  the  plain- 
tiAy  in  order  to  obtain  a  decree  for  spedfic  performance  at  the  hearing,  must  prove 
that  the  requisite  consent  to  the  contract  was  given  before  the  filing  of  the  bill.  It 
ie  not  snflkient  for  the  purpose  of  obtaming  an  immediate  decree,  to  prove  that 
■ach  consent  was  given  before  the  hearing. 

Ilie  <3ontract  on  which  an  immediate  decree  for  specific  performance  is  sought,  must 
have  been  complete  in  all  its  essential  parts  before  the  filing  of  the  bilL 

J3arbara  Cockayne  Medlicott,  by  her  will,  dated  the 
20th  February,  1838,  gave  and  devised  all  her  estate  in  Rowell 
in  the  county  of  Northampton  (except  Hall  farm)  to  the  use  of 
the  Rev.  W.  Cockayne  Adams,  the  Rev.  John  Whetherall,  and 

^^a>  9  Ves.  615.  (6)  4  Bfadd.  51. 

VOT..  I.  80 
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John  West,  Esq.,  their  heirs  and  assigns,  duiix^  the  life  of  her 
daughter  Caroline  Elizabeth,  wife  of  Thomas  Philip  Macneil, 
in  trust  for  her  separate  use,  and  after  her  decease,  to  the  use  of 
the  first  and  other  sons  of  the  said  C.  E.  Macneil  by  her  said 
husbauid,  successively  in  tail  male,  with  remainders  oybt.    And 
the  testatrix  declared  that  it  should  be  lawful  for  the  said  trus- 
tees and  the  survivors  and  survivor  of  them,  and  the  heirs  of 
such  survivor,  at  any  time  or  times  thereafter,  at  the  request 
and  by  the  direction  of  the  said  C.  E.  Macneil,  during  her  life, 
testified  by  some  writing  under  her  hand  and  seal,  and  attested 
by  two  or  more  credible  witnesses,  to  dispbse  of  and  convey, 
either  by  way  of  absolute  sale  or  in  exchange  for  other  heredit- 
aments, all  or  any  part  of  the  said  hereditaments  thereinbef(»e 
devised,  situate  in  Rowell  aforesaid,  and  the  inheritance  thereof 
in  fee  simple,  to  any  person  or  person  for  such  purpose  or  pur- 
poses as  to  the  same  trustees,  or  the  survivors,  &c.  should  seem 
reasonable.    And  the  testatrix  devised  all  her  messuages  and 
hereditaments  in  Great  Oakley  and  Pipwell,  in  the  said  county 
of  Northampton,  and  all  other  her  messuages,  lamds,  tenements, 
and  hereditaments  not  thereinbefore  devised,  unto  and  to  the 
use  of  the  said  trustees,  their  heirs  and  assigns,  upon  certain 
trusts  therein  declared,  as  a  collateral  fund  in  aid  of  her  person- 
al estate  for  the  payment  of  certain  legacies,  and  subject  thereto 
to  such  uses  and  for  such  trusts,  intents,  and  purposes,  and 
with,  under,  and  subject  to  such  powers,  provisoes,  and  dec- 
larations as  w^re  thereinbefore  declared  concerning  the 
[*628]    "estates  at  Pipwell,  except  that,  immediately  after  the 
death  of  her  daughter,  the  said  hereditaments  should  be 
held  in  trust  for  the  said  T.  P.  Macneil  for  his  life,  if  he  survived 
his  said  wife,  and  it  should  be  lawful  for  the  said  C.  E.  Macneil 
to  appoint  the  said  hereditaments  to  or  amongst  any  one  or  more 
of  her  said  sons ;  and  also  that,  after  the  decease  of  the  said  C. 
E.  Macneil,  and  during  the  life  of  the  said  T.  P.  Macneil,  the 
said  hereditaments  should,  with  the  consent  of  the  said  T  P. 
Macneil,  be  capable  of  being  sold  or  exchanged  in  the  same 
manner  as  the  same  might  be  sold  or  exchanged  in  the  lifetimo 
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of  the  said  G.  E.  Macneil,  with  her  consent,  and  at  her  request 
in  Tirriting. 

The  testatrix  died,  leaving  the  devisees  named  in  her  will  sur- 
viving her. 

On  the  21st  December,  1841,  an  agreement  in  writing  of  that 
date  was  signed  by  the  two  surviving  .trustees,  Adams  and 
Wetherall,  on  the  one  side,  and  William  De  Capel  Broke,  on  the 
other,  for  the  sale  by  the  former  to  the  latter  of  the  Great  Oakley 
and  Pipwell  estates  for  £18,500. 

The  defendant  having  refused  to  complete  tlie  purchase,  the 
present  bill  was  filed  against  him,  to  compel  the  specific  perform- 
ance of  the  contract.  Upon  the  cause  originally  coming  on  for 
hearing,  the  Vice-Chancellor  took  notice  that  it  did  not  appear 
that  the  contract  was  entered  into  with  the  consent  of  C.  E. 
Macneil ;  and,  by  consent,  the  cause  was  allowed  to  stand  over, 
that  the  plaintiff's  might  consider  that  point. 

The  cause  now  came  on  again  for  hearing,  when  the  plain- 
tiff's counsel  produced  a  deed,  executed  by  0.  E.  Macneil,  and 
dated  the  28th  June,  1842,  which  was  subsequent  to  the  original 
hearing,  whereby  it  was  declared  that  C.  E.  Macneil  ratified  the 
contract.    The  deed  was  proved  by  affidavit 

*After  some  discussion  as  to  the  admissibility  of  this  [*629] 
evidence,  the  deed  was  read  by  consent. 


Mr.  Swanston  and  Mr.  James,  for  the  plaintiffs. — ^We  submit 
that  it  is  immaterial  when  the  consent  is  obtained.  It  has  been 
decided  at  law,  that  an  action  cannot  be  maintained  against  a 
lessee  for  assigning  without  a  license,  merely  because  the  li- 
cense was  not  obtained  before  the  day  when  possession  ought 
to  have  been  given :  Stowell  v.  Robins(m.{a)  The  principle  of 
that  case  applies  here.  What  has  been  done  is  in  accordance 
"With  the  practice  of  the  court :  Patan  v.  Rogers  ;{b)  Hoggart 
V.  Scott, {c)  It  is  sufficient  if  a  good  title  is  shown  at  the  hear- 
er) 3  Bing.  N.C.  38a  («)61facl4  <«)  lR.4bM.S8a 
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ing.  Besides,  according  to  the  terms  of  the  will,  it  is  sufficient 
if  the  married  woman  <<  dispose  and  convey."  Her  consent  to 
the  contract  qf  the  trustees  is  not  necessary. 

Mr.  Wigram  and  Mr.  Reynolcls^  for  the  defendant 

The  Vice-Chancellor. — An  estate  is  placed  in  strict  set- 
tlement, which  the  trustees  have  power  to  sell  and  withdraw 
from  the  settlement  with  the  consent  of  a  married  lady,  to  be 
given  under  her  hand  and  seal,  and  to  be  attested  by  two  or  more 
witnesses.  The  main  branch  of  the  argument  has  been,  that 
this  Court  is  to  regard  the  contract  on  which  the  case  is  to  be 
sent  into  the  Master's  office  as  a  contract  by  the  two  trustees ; 
without  any  evidenc^e  of  consent  by  the  married  lady,  as  re- 
quired by  the  deed,  or  even  in  writing.  It  is  impossible  to  say 
that  the  consent  of  the  tenant  for  life  is  merely  formal  matter 
As  between  the  tenant  for  life  and  the  trustees,  one  is  a  check 
upon  the  other.    The  estate  is  not  dealt  with  for  the  purpose  of 

sale,  till  there  is  a  contract  by  the  two  trustees  with  the 
[*630]    consent  of  the  wife.    I  *do  not  say  that  this  consent 

must  be  cotemporaneous  with  the  act  of  the  trustees,  but 
till  there  is  such  consent  there  is  no  contract.  Here  the  plain- 
tiffs bring  forward  a  case  in  which,  at  least  up  to  the  time  of 
filing  the  bill,  no  contract  has  been  proved.  Whether,  under 
the  circumstances,  that  is  a  sufficient  ground  for  dismissing  the 
bill  is  another  thing.  That  has  not  been  the  contention.  The 
contention  has  been,  that  the  Court  ought  to  send  this  case  to 
the  Master's  office  without  evidence  of  the  consent  of  the  tenant 
for  life  to  the  contract.  In  point  of  form,  I  cannot  at  this  mo- 
ment look  at  the  instrument  which  is  said  to  amount  to  a  con- 
sent on  her  part.    Therefore — 

Lfavnc  whether  Mre.  Macneil  coneented  to  the  contract,  and  whether  the  trotteei 
entered  into  it  at  her  request,  and  by  her  direction,  and  whether  eoch  request  and 
direction  have  been  expressed  by  writingr  under  her  hand  and  seal,  attested  by  two 
witnesses.  And  if  the  Master  shall  find  in  the  affirmative,  declare  that  the  contract 
onght  to  be  specifically  performed,  and  refer  it  to  the  Master  to  inquire  whether  a 
good  title  can  be  made,  and  when  it  was  first  shown.[l] 

[1]  JSytfmi  ▼.  Smtmdtt  ante,  608, 13,  and  note  (S)  Ibid. 
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•Harvey  Combe,  Joseph  Delapield,  and  William    [*631] 
Delafield,  Plaintiff's ;   and    The   Mayor    and 
commonaalty  and  citizens  op  the   city  op  london, 
John  Hurcombe,  and  John  Eayres,  and  Henry  Wood- 
THORPE,  Defendants. 

1842 :  Jnne  2nd,  9th. 

In  a  lult^bstitnted  against  the  Corporation  of  London,  for  discovery,  in  aid  of  a  de- 
fence to  a  bill  broagfat  by  them  for  an  account  of  certain  alleged  dnes,  to  which 
they  claimed  a  title  by  prescription,  the  corporation  admitted  t^e  potsession  of  cer> 
tain  charten,  books,  and  documents  relating  to  the  matters  in  question,  which  they 
alleged  formed  part  of  their  title,  and  were  intended  to  be  used  as'evidence  against 
the  plaintifi,  but  which  they  did  not  with  sufficient  precision  deny  might  form  part 
of  the  plaiotifi'  title,  or  contain  matter  impeaching  their  own  defence : — Held,  that 
the  plaintifb  in  the  bill  of  discovery  were  entitled  to  the  production  of  such  docu- 
ments. 

To  protect  a  defendant  from  the  discovery  or  production  of  a  document  relating  to  the 
subject  iu  dispute,  it  is  not  safficieut  that  it  should  be  evidence  of  his  title,  or  con- 
tain evidence  which  he  intends  or  is  entitled  to  use  in  support  of  his  case ;  it  must 
contain  no  matter  supporting  the  plaintiff's  title  or  the  plaintiff's  case,  or  impeach- 
ing the  defence,  and  the  defendant  must  aver  by  his  answer,  with  a  reasonable  de- 
gree of  distinctness,  that  the  document  does  contain  no  such  matter. 

Production  of  cases  and  opinions  of  counsel  thereon,  relating  to  the  matters  in  issue, 
refused. 

In  July,  1839,  the  Mayor  and  Commonalty  and  Citizens  of 
the  city  of  London,  filed  their  bill  against  the  present  plaintiffs, 
who  were  partners  and  brewers  in  the  Savoy,  in  St.  Martin's  in 
the  Fields,  Westminster,  which,  after  alleging  that  the  citizens 
of  London  had,  for  a  very  long  period,  enjoyed  great  and  exten- 
sive privileges,  which  had  been  conferred  upon  them  by  royal 
charter,  and  many  valuable  rights  and  privileges  by  custom  and 
prescription,  which  had  from  time  to  time  been  confirmed  and 
sanctioned  by  charters  and  acts  of  Parliament,  contained  the 
following  statements : —  That  the  corporation  of  London  and 
their  predecessors,  from  time  immemorial,  have  been  legally  en- 
titled to  exercise  and  enjoy,  and  have  of  right  exercised  and  en- 
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joyed,  the  office  of  measurer  and  measuring  of  all  grain  of  what* 
soever  kind,  and  also  of  all  kinds  of  salt,  and  of  all  kinds  of 
apples,  pears,  plums,  and  other  fruit  whatsoever,  and  also  all 
kinds  of  roots  eatable,  and  of  onions,  and  of  all  mercantile 
wares  and  things  whatsoever  measurable,  in  or  unto  the  port  of 
London  coming,  carried,  or  brought  upon  the  water  of  Thames, 

in  whatsoever  ship,  barge,  boat,  or  vessel,  floating,  laden 
[*632]    and  being  on  'whatsoever  part  of  the  said  water  of 

Thames,  and  upon  whatsoever  bank,  shore,  or  wharf 
of  the  said  water  of  Thames,  which  shall  come  to,  arrivi^  abide, 
be  delivered  or  laid  down  from  the  bridge  of  the  town  of  Staines, 
westward  to  the  bridge  of  London,  and  from  thence  to  the  place 
called  Yendall,  otherwise  Yantlet,  towards  the  sea  and  east, 
and  in  Medway,  and  in  the  said  port  of  the  city  of  London 
aforesaid,  and  to  exercise  and  occupy  the  same  office  by  the 
mayor  of  the  said  city  for  the  time  being  during  the  time  of  his 
mayoralty,  or  by  his  sufficient  deputies ;  and  also  for  all  the 
time  aforesaid  have  had  and  taken,  and  ought  to  have  and 
take,  to  their  proper  use  by  the  mayor  of  the  said  city  for 
the  time  being  during  his  mayoralty,  or  by  his  sufficient 
deputies,  all  wages,  rewards,  fees,  and  profits,  to  the  same  office 
belonging. 

The  bill  then,  after  setting  forth  a  charter  of  the  3rd  Jac  1, 
whereby  the  alfeged  right  of  the  corporation  was  stated  to  have 
been  confirmed,  alleged  in  substance  as   follows : —  That  the 
port  of  London  extends  from  Yantlet  to  Staines  Bridge ;  that 
the  corporation  and  their  predecessors  have  been,  from  time  im- 
memorial, and  are  conservators  of  the  river  Thames  and  port  of 
London ;  that  a  competent  number  of  proper  persons  have,  firom 
time  immemorial,  and  at  all  times,  been  appointed  by  the  cor- 
poration and  their  predecessors  to  discharge  the  duties  of  mea- 
surer ;  that  such  persons,  called  corn-meters,  are  duly  sworn, 
and  have  from  time  immemorial  attended  and  do  still  attend  at 
proper  places  of  resort  in  London,  Southwark,  and  Middlesex, 
with  proper  implements,  &c.,  to  receive  orders  for  measuring 
com,  malt,  and  grain,  brought  on  the  river  Thames,  and  un* 
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loadej}  within  the  port  of  London ;  and  that  they  have  always 
performed  and  continue  to  p^orm  faithfully  their  duties  as 
such  com-meters ;  that  there  has  been  from  time  immemorial  an 
ancient  office  in  the  city  of  London,  called  the  Cocket  Office, 
and  that  it  is  now  and  has  from  time  to  time  from 
'time  immemorial  been  the  custom  and  practice  for  all    [*633] 
persons  bringing  com,  malt,  and  grain,  by  the  river 
Thames,  eastwards  into  the  port  of  London,  to  be  unladen 
within  the  limits  of  the  said  port,  and  their  duty,  to  cause  an 
entry  to  be  made  at  the  said  Cocket  Office  expressing  the  name 
of  the  ship  or  vessel,  together  with  the  description  and  quantity 
of  the  com,  malt,  and  grain  therein  contained,  and  intended  to 
be  unladen  within  the  port  aforesaid,  and  to  obtain  a  Cocket 
warrant  or  permit  from  and  under  the  hand  of  the  lord  mayor 
of  the  said  city  for  the  time  being  directed  to  the  com-meters, 
authorizing  and  directing  them  to  mete  and  measure  such  com, 
malt,  and  grain ;  that  upon  the  receipt  of  such  warrant,  one  or 
more  of  the  said  meters  have  always  attended,  d&c,  and  that  the 
corporation  have  immemorially  claimed,  asserted,  and  enforced 
such  right  of  metage ;  and  that  they  or  their  deputies  have, 
time  out  of  mind,  had,  claimed,  demanded,  and  received,  and 
been  paid,  a  certain  ancient  fee  anciently  due  and  accustomed, 
to  vrity  one  halfpenny  for  every  quarter  Winchester  measure,  or 
quantity  corresponding  therewith,  of  British  and  Irish  grown 
corn,  malt,  and  grain,  and  measurable  seed  brought  in  manner 
aforesaid,  and  unloaded  within  the  port  of  London ;  and  that 
besides  the  said  ancient  fee  or  duty,  there  have  been  from  time 
to  time  from  time  immemorial  certain  other  reasonable  fees  or 
wages  and  rewards  payable  and  paid  by  the  several  and  respec- 
tive importers  of  such  com,  malt,  and  grain,  and  measurable 
seeds,  to  the  corporation  and  their  predecessors,  in  respect  of  the 
-work  and  labour  of  measuring,  or  being  ready  and  willing  to 
measure,  such  com,  malt,  and  grain,  viz.,  8d,  for  every  last  of 
light  grain,  and  lOd,  for  every  last  of  heavy  grain,  (in  the  name 
of  fillage,)  and  Id.  for  grain  imported  into  the  port  of  London 
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eastward  of  London  Bridge,  except  from  Eissex  and  Kent,  (in 
the  name  of  lastage.) 

The  bill  then,  after  alleging  that  the  present  plaintiSs 
[*634]  had  landed  at  their  wharf  in  the  Savoy  large  'quanti- 
ties of  malt  from  Yarmouth  and  other  places,  part  of 
which  they  had  consumed  in  the  way  of  their  trade,  and  part  of 
which  they  had  sold,  without  giving  notice  to  the  corporation, 
or  to  the  corn-meters,  or  at  the  Cocket  Office,  and  without  ob- 
taining such  warrants,  or  paying  such  fees  as  aforesaid,  prayed 
for  an  account  of  the  malt  so  disposed  of  since  the  year  1833, 
and  of  the  sums  due  to  the  corporation  from  the  jNresent  plain- 
tiffs  in  respect  of  such  ancient  and  accustomed  fees,  wages  and 
rewards,  and  their  said  office  of  measurer ;  and,  if  necessary, 
that  the  right  of  the  corporation  to  such  ancient  fees^  wages,  and 
rewards,  and  the  said  office  of  measurer,  might  be  established 
by  the  decree  of  the  Court. 

To  this  bill  the  plaintiffs  put  in  their  answer,  and  likewise 
filed  a  cross  bill  for  discovery  of  documents.  The  substance  of 
their  case,  as  alleged  by  their  answer  and  cross  bill,  was  this : — 
That  the  right  of  metage  claimed  by  the  corporation  had  no  legal 
origin ;  that  such  claim  commenced  long  since  the  time  of  legal 
memory,  and  that  the  exercises  of  it,  so  far  as  it  had  been  exer- 
cised was  of  modem  origin ;  that  in  the  time  of  Henry  the 
Third,  the  only  port  in  London  at  which  com  could  be  landed 
was  Queenhithe,  to  which  place,  under  an  order  of  the  seventh 
of  that  reign,  foreign  ships  (or  vessels  not  belonging  to  the  citi- 
zens of  London)  were  compelled  to  unload  their  com,  and  to  pay 
certain  dues  for  tiie  use  of  the  king ;  that  this  order  did  not 
affect  citizens  who  imported  com ;  that  by  a  covenant  of  the  30 
Hen.  3,  between  the  Earl  of  Com  wall  and  John  de  Gysors,  then 
mayor  of  London,  and  by  a  charter  of  confirmation  of  the  31 
Hen.  3,  Queenhithe  was  granted  to  the  Mayor  and  Commonalty 
of  the  city  of  London,  who  then  first  took  possession  of  it ;  that 
they  thenceforth,  to  the  time  of  King  Edward  lY.,  used  and 
enjoyed  dueenhithe  as  the  only  or  principal  place  for  the  land- 
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ing  of  com  in  London  by  the  river  Thames,  and  for  the 
sale  of  such  com ;  that  after  the  'charter  was  so  granted,    [*636J 
aiid  possession  was  so  taken,  the  corporation  for  the  first 
time  appointed  a  body  of  men  to  measure  and  carry  com,  grain, 
and  other  articles  brought  into  London  by  citizens ;  that  such 
office  of  measuring  and  carrying  was  instituted  and  practised 
for  the  sole  convenience  of  the  said  citizens,  or  the  inhabitants 
of  the  said  city,  and  was  not  a  franchise  of  the  corporation,  and 
that  strangers  could  not  require  the  measurement  of  articles  im- 
ported by  them,  without  a  license  from  the  bailiffs  of  Queen- 
hithe ;  that  this,  and  also  the  rates  for  metage,  appeared  from 
an  inquisition  taken  before  Elias  Russell,  Mayor  of  London,  in 
the  29  Ed  w.  1,  (set  out  in  the  bill ;)  that  the  rates  and  dues  now 
claimed  for  metage  far  exceeded  those  mentioned  in  the  finding 
to  such  inquisition ;  that  there  was  no  documentary  evidence 
respecting  the  customs  or  dues  of  measuring  and  carrying  com 
and  grain  and  other  articles  of  provision,  landed  in  the  city  from 
vessels  on  the  Thames,  more  ancient  in  date  than  the  aforesaid 
inquisition  and  finding  ;  that  it  appeared  from  an  act  of  com- 
mon council  of  3  or  4  Edw.  4,  (set  out  in  the  bill,)  that  Billings- 
gate, as  well  as  Queenhithe,  was  then  a  public  market ;  and 
that  they  were  then  the  only  public  markets  for  the  sale  of 
com,  grain,  and  other  articles  imported  as  aforesaid ;  that  it  ap- 
j>eared  from  the  before  mentioned  inquisition  and  finding  of  29 
Sdw.  1,  and  from  an  order  of  the  court  of  aldermen  and  report 
thereon  in  the  8  Eliz.,  and  from  a  proclamation  of  9  Eliz.,  and 
from  a  charter  of  3  Jac.  1,  (20th  September,  1609,)  (all  set  out 
in  the  bill,)  and  the  fact  was,  that  the  right  of  the  corporation 
(if  any)  to  measure  com,  malt,  and  other  grain  for  citizens,  and 
to  demand  fees  or  wages  in  respect  thereof,  was  limited  to  such 
of  the  last-mentioned  particulars  as  were  brought  by  way  of  the 
river  Thames  to  the  city  of  London  to  be  there  sold  in  public 
market ;  that,  except  upon  license,  there  was  no  custom  to  mea- 
sure oorn,  &c.,  for  strangers  till  long  after  the  29  Edw. 
1,    and  no  claim  of  any  right  of  metage  'at  private    [•636] 
wharfs  within  the  city  imtil  long  after  the  charter  of 
Vol.  I.  81 
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1  Jac.  1,  mentioned  in  the  defendant's  bill ;  that  it  appeared  hj 
the  books  of  the  corporation,  and  their  deputies,  and  the  fact 
was,  that,  until  late  years,  the  corporation  did  not  claim  metage 
beyond  the  local  limits  of  the  city ;  that  the  claim  of  metage  to 
the  westward  of  the  local  limits  was  not  made  till  about  thirty 
years  ago,  and  in  many  instances,  as  would  appear  from  books  and 
papers  in  possession  of  the  corporation,  had  been  defeated  or 
submitted  to  through  fear  or  misapprehension  of  the  rights  of 
the  parties ;  and  that  the  claim  of  metage  in  private  wharfs 
westward  of  the  local  limits  of  the  city  had  not  been  made  till 
about  ten  years  since. 

The  bill  of  discovery  then,  after  stating  that  the  right  of  me- 
tage claimed  by  the  defendants'  bill,  was  co -extensive  in  point 
of  locality  with  a  certain  claim  of  porterage  of  com,  &c.,  set 
up  by  the  fellowship  of  porters  of  Billingsgate  as  appointees  of 
the  corporation,  proceeded  to  set  forth  shortly  the  purport  and 
object  of  a  bill  filed  in  October,  1830,  by  the  corporation  and 
fellowship  of  porters  against  the  present  plaintiffs  to  estabh'sh 
such  claim  of  porterage.  (See  the  substance  of  that  bill  stated, 
Younge  &  CoUyer's  Reports,  Vol.  IV.  p.  139.) 

The  bill  of  discovery  then  alleged  that  the  defendants,  the 
corporation,  and  the  other  defendants  thereto,  and  the  fellow- 
ship of  porterS;  consisting  in  part  of  the  said  corn-meters,  (as 
members  of  the  said  fellowship,  and  in  that  character  alone,) 
had  in  their  possession,  custody,  or  power,  divers  accounts  and 
books  of  account,  in  which  entries  had  been  made  of  all  com, 
malt,  and  grain,  and  other  articles  measured  by  the  said  com- 
meters  during  a  long  series  of  years,  together  with  the  names 
of  the  persons  on  whose  behalf  and  the  times  and  places  at 
which  such  measuring  had  been  made,  and  the  fees  and  wages 
for  such  measures ;  and  that  the  defendants,  the  corporation, 
and  the  other  defendants,  had  access  to  such  accounts 
[*637]    and  books  of  'account,  and  were  entitled  to  inspect  and 
copy  the  same  ;  and  that  if  such  books  and  accounts 
were  produced  it  would  thereby  appear  that  the  right  of  meas- 
uring com,  malt,  grain,  and  other  articles,  claimed  by  the  cor- 
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poration,  had  not  been  exercised  at  any  place  above  or  to  the 
west  of  the  ciiy  of  London  longer  than  thirty  years  last  past ; 
and  that  at  some  of  the  places,  at  which  corn,  malt,  and  other 
grain  had  l)een  imported  for  a  long  series  of  years  between 
Staines  Bridge  and  the  city  aforesaid,  it  had  not  been  exercised 
longer  than  three  or  four  years  last  past,  and  that  at  others  of 
such  last-mentioned  places  it  had  never  been  exercised  at  all ; 
and  that  such  alleged  right  had  not  been  exercised  until  late 
years  at  any  of  the  places  lying  on  the  banks  of  the  said  river 
Thames,  below  or  to  the  east  of  the  said  city,  although  at  many 
of  such  places,  com,  malt,  and  grain  had,  from  time  immemo- 
rial, or  for  a  long  series  of  years,  been  imported  and  landed 
from  vessels  on  the  said  river  Thames ;  and  it  would  further 
appear,  from  the  said  books  and  accounts,  if  produced,  that  the 
rates  of  fees,  wages,  and  rewards  claimed,  and  received  on  ac- 
count of  the  metage  aforesaid,  and  the  labour  incidental  thereto, 
had  from  time  to  time  varied. 

The  bill  of  discovery  further  alleged  that  John  Hurcombe 
and  John  Eayres,  defendants  thereto,  were  respectively  mem- 
bers of  the  corporation  of  the  city  of  London,  the  former  hold- 
ing the  office  of  clerk  of  the  corn-meters'  office,  and  the  latter 
the  office  of  clerk  at  Brook's  wharf  for  the  corn-meters,  and 
that  they  were  respectively  agents  of  the  corporation,  and  of  the 
said  fellowship,  or  of  the  said  coni-meters;  and  that,  on  their 
behalf,  they  had  the  care  and  custody  of  all  books,  accounts, 
and  papers  relating  to  the  metage  in  question,  and  the  work 
which  had  been  done  and  the  fees  which  had  been  .received  in 
respect  thereof;  and  that  Henry  Woodthorpe,  a  defendant  there- 
to, was  a  member  of  the  said  corporation,  and  held 
*the  office  of  town-clerk  of  the  said  city  and  corpora-  [*638] 
tion,  and  was  their  agent,  and  as  such  had  the  care  and 
custody  of  all  the  archives,  deeds,  records,  muniments,  papers, 
and  evidences  relating  to  the  matters  aforesaid.  The  bill  then, 
after  enumerating  several  charters  and  other  ancient  documents, 
most  of  which  have  been  before  referred  to,  charged  that  the 
defendants,  the  corporation,  and  the  other  defendants  thereto, 
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had  in  their  possession,  power,  or  custody,  copies  or  abstracts  o^ 
or  extracts  from  all  the  said  several  last-mentioned  documents, 
or  knew  where  the  same,  or  copies  thereof,  were  to  be  found, 
and  ought  to  discover  the  same;  and  that  they  had  in  their  pos- 
session', power,  or  custody,  some  printed  or  other  books,  reper- 
tories, archives,  papers,  and  evidences,  in  which  the  aforesaid 
particulars  or  documents  were  set  forth,  in  whole  or  in  part,  or 
were  recorded  and  mentioned ;  and  that  they  also  had  in  their 
possession,  custody,  or  power,  some  documents,  or  copies,  or  ab- 
stracts, thereof,  or  extracts  therefrom,  relating  to  the  dues  and 
charges  received  by  the  bailiffs,  or  other  officers  of  Q^ueenhithe 
aforesaid,  for  or  on  behalf  of  the  king,  or  knew  where  the 
same  were  to  be  found ;  and  that  the  defendants,  the  corpora- 
tion, possessed  certain  written  or  printed  books,  and  certain  re- 
pertories, in  some  of  which  were  entered,  or  to  be  found  divers 
notices,  statements^  histories,  and  copies,  or  abstracts  of  docu- 
ments, or  extracts  therefrom,  respectively  relating  to  Q,ueen- 
hithe  and  Billingsgate  aforesaid,  and  the  several  documents 
thereinbefore  mentioned,  and  the  measuring  and  carrying  of 
com  and  grain  by  the  meters  and  porters  aforesaid.  The  IhII 
then  charged  that  all  the  defendants  had  in  their  possession, 
custody,  or  power,  divers  cases  and  opinions  of  counsel  relating 
to  the  right  of  measuring,  &c.,  which  were  prepared  and  answered 
long  before  the  matter  now  in  dispute  between  the  parties,  was  agi- 
tated between  them,  and  which  ought  to  be  produced,  &c. 
[♦639]  *The  defendants,  Hurcombe  and  Eayres,  by  their 
answer,  admitted  that  all  the  books  of  account,  and  ac- 
counts relative  to  the  metage,  had  been  for  some  time  past  kept 
by  them.  They  denied  that  if  the  said  books  of  account  were 
produced,  it  would  appear  that  the  right  of  metage  claimed  by 
the  corporation  was  not  exercised  at  any  place  above  or  to  the 
west  of  the  city  longer  than  thirty  years  ago.  They  then 
mentioned  several  places  to  the  west  of  the  city,  as  Kingston, 
Battersea,  &c.,  at  which  metage  had  been  done  at  an  earlier 
period,  as  to  which  there  were  entries  in  the  books,  and  they 
set  forth  the  earliest  entries  respecting  the  metage   at  those 
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places.    They  stated,  that  it  had  not  been  the  practice  to  specify 
in  the  entries,  relative  to  metage  below  or  to  the  eastward  of 
the  city,  the  names  of  the  particular  places  where  the  metage 
was  done.    At  a  subsequent  j^rt  of  their  answer  they  stated 
that  "  they  have  hereinbefore  set  forth  and  discovered  the  names 
of  all  places  on  the  banks  of  the  said  river,  other  than  those 
which  are  in  the  said  city  of  London,  at  which  the  exercise  of 
the  said  right  of  metage  is  shown  or  appears  by  any  entries  in 
the  said  books  of  account,  which  these  defendants  have  met 
with ;  but  these  defendants  say,  that  such  boofts  of  account  are 
numerous,  and  may  contain  the  names  of  many  other  places 
than  such  as  are  hereinbefore  mentioned  at  which  the  right  of* 
such  metage  has  been  exercised;  but  save  as  hereinbefore  is 
mentioned,  these  defendants  deny,  to  the  best  of  their  knowl* 
edge,  information,  and  belief,  that  it  would  appear  by  the  said 
books  of  account,  or  any  or  either  of  them,  if  produced,  that  the 
rates  of  the  fees,  wages,  and  rewards,  claimed  or  received  on 
accoimt  of  the  metage  aforesaid,  or  the  labour  incidental  thereto 
have,  from  time  to  time,  or  at  any  times  or  time  varied  ;  and  save 
as  hereinbefore  is  mentioned,  these  defendants  deny  to  the  best 
of  their  knowledge,  information,  and  belief,  that  in  fact  the  rates 
of  the  said  fees,  wages,  or  rewards  for  such  metage  as 
aforesaid,  or  the  labour  incidental  thereto,  *or  any  or    [*640] 
either  of  them,  have  or  has,  from  time  to  time,  or  at  any 
time  or  times  varied,  or  that  the  fees,  wages,  or  rewards  now 
charged  in  respect  of  metage,  except  the  said  fee  of  8d.  and  lOd, 
in  the  name  of  fillage,  or  any  or  either  of  them,  have  not  always 
been  uniform,  or  have  not  existed  from  time  immemorial,"  &c. 
The  defendants,  the  corporation  of  London  and  Henry  Wood- 
thorpe,  by  their  answer,  denied  the  principal  allegations  con- 
tained in  the  bill  of  discovery  relative  to  the  claim  in  question. 
TVith  respect  to  the  metage  books,  they  averred  as  follows : — 
'^  And  these  defendants  say,  that  all  the  books  of  account  and 
accounts  relative  to  metage  are  kept  by  the  respective  persons 
hereinafter  named,  and  none  of  such  books  of  account  or  ac- 
counts are  in  the  actual  possession  or  custody  of  these  defend- 
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ants,  or  either  of  them ;  and  these  defendants  have  not  had 
occasion  for  many  years  to  examine  or  inspect  tUe  same,  except 
that  these  defendants,  the  mayor,  &c.,(a)  say,  they  have  lately 
caused  the  said  books  of  account  and  accounts  to  be  examined, 
and  the  same  relate  to  dues  and  wages  and  receipts  of  the  said 
corn-meters,  for  the  metage  of  com  and  grain  in  exercise  of  the 
said  right ;  and  such  books  of  account  contain  entries  which 
these  defendants,  the  mayor,  &c.,  are  advised  and  believe  form 
most  material  evidence  in  support  of  their  exclusive  right  of 
metage  within  the  limits  aforesaid,  and  which  books  of  account 
these  defendants  last  named  intend  to  make  use  of  in  evidence, 
•on  the  hearing  of  the  cause  between  these  defendants  last  named 
and  the  said  plaintiffs,  in  support  thereof    However,  these  de- 
fendants, the  mayor,  &c.,  say,  that  they  have  hereinafter  set 
forth,  according  to  the  best  of  their  knowledge,  informa- 
f*641]    tion,  and  ^belief,  the  earliest  entries  in  the  said  books 
of  account  respecting  such  metage."    The  defendants, 
at  a  subsequent  part  of  their  answer,  stated,  that  the  earUest 
entries  respecting  such  metage  at  private  wharfs  west  of  the 
city,  in  such  books  of  account,  were  in  the  words  and  figures 
following,  that  is  to  say : — 1739,  January,  16th,  Isaac  Stieley, 
Windsor,  Melford  Lane,  &c. ;  <<  but  they  beUeve  that  many  of 
the  older  books  of  account  have  been  lost.    And  these  defend- 
ants say,  that  the  said  books  of  account  now  in  existence  are 
numerous,  and  these  defendants  have  not  met  with  any  entries 
therein  of  metage  done  at  any  private  wharfs  westward  of  the 
said  city  of  London,  except  at  such  several  places  as  are  here- 
inbefore mentioned." 

In  a  subsequent  part  of  their  answer,  the  defendants  stated 
as  follows  : — "  They  believe  it  to  be  true,  that  the  corn-meters 
have  in  their  possession,  subject  to  the  inspection  of  these  de- 
fendants,  the  mayor,  &c.,  divers  books  of  account,  containing 
entries  of,  or  relation  to  all,  or  the  greater  part  of  the  com,  malt, 

(a)  The  words  **  Mayor,  &c."  are  intended  to  express  "  The  Mayor  nnd  Common- 
alty and  Citizens  of  the  City  of  London,"  without  the  defendant,  Henry  Woodthoipe. 
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and  gram  which  have  been  measured  by  them,  or  by  the  corn- 
meters  of  the  city  of  London  since  the  year  1699 ;  and  that  such 
books  of  account  are  deposited  in  the  office  or  place  of  resort  of 
the  said  corn-meters,  situate  at  Great  Tower  Street  and  Brook's 
Wharf,  in  the  said  city  of  London,  and  are  in  the  possession  of 
the  said  John  Hurcombe  and  John  Eayres ;  and  these  defend- 
ants admit,  that  these  defendants,  the  mayor,  &c.,  have  access 
to  the  said  books  of  account,  and  are  entitled  to  inspect  and 
take  copies  of  the  same ;  and  these  defendants,  the  mayor,  &;c., 
say,  that  they  never  in  fact,  until  after  they  were  called  upon 
to  put  in  their  answer  to  the  said  bill,  inspected  the  same,  the 
same  having  been  kept  entirely  by  and  under  the  sole  inspection 
and  control  of  the  said  corn-meters,  whose  interests  the  said  books 
relate  to  and  concern.    And  these  defendants  say,  that  none  of 
such  books  are  or  is  in  the  actual  custody  or  possession 
of  these  defendants,  or  any  of  them ;  *but  these  defend-    [*642] 
ants  believe,  that  all  of  such  books  as  now  exist  are 
in  the  actual  possession  and  custody  of  the  defendants,  John 
Hurcombe  and  John  Eayres,  or  one  of  them.    And  these  de- 
fendants admit,  that  the  said  books  have  been  kept  by  the  said 
com-meters,  as  the  deputies  of  the  said  corporation  of  London ; 
and  that  some  of  the  said  books  of  account  do  contain  entries  of 
the  names  of  some  of  the  persons  on  whose  behalf,  and  of  some 
of  the  places  at  which  such  measuring  has  been  made,  and  of 
some  of  the  respective  times,  since  the  year  1699,  when  such 
measuring  was  done,  and  of  some  of  the  fees,  wages,  and  rewards 
received  for  such  measurings  respectively,"  &c.    <<And  these 
defendants,  the  mayor,  &c.,  say,  that  such  of  the  said  books  of 
account  as  they  have  caused  to  be  inspected,  as  hereinbefore  is 
mentioned,  and  as  they  have  been  informed  and  believe  are  now 
known  to  exist,  do  not  go  further  back,  and  do  not  contain  any 
entry  of  an  earlier  date  than  the  year  1699.    And  these  defend- 
ants deny,  that  if  the  said  books  of  account  were  produced,  it 
would  appear  thereby,  or  by  any  or  either  of  them,  that  the 
right  of  metage  claimed  by  the  bill  of  these  defendants,  the 
mayor,  &c.,  was  not  exercised  at  any  place  above,  or  to  the  west 
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of  the  said  city  of  London,  longer  than  thirty  years  ago.  And 
these  defendants,  the  mayor,  d&c,  say,  that  the  earliest  entry  in 
the  oldest  of  the  said  books  of  account  known  to  the  defendants 
last-named,  &c.,  is  &c.  And  these  defendants,  the  mayor,  Ac 
deny  that  it  would  appear  by  the  said  books  of  account,  or  any 
or  either  of  them,  if  produced,  that  the  said  right  or  ftanchiae 
of  metage  was  not  exercised,  &c.,  between  Staines  Bridge  and 
the  said  city  of  London  respectively,  longer  ago  than  three  or 
four  years  firom  the  time  in  the  said  bill  in  that  behalf  mentioned : 
and  these  defendants  say,  that  the  earliest  entry  in  the  said 
books  of  account  or  any  of  them,  known  to  these  defendants 
last  named,  of  the  exercise  of  the  said  ri^t  of  metage  at 
[*643]  Kingston,  is  in  the  *words  and  figures  following,  Ac 
And  these  defendants  say,  that  the  earliest  entry  in  the 
said  books  of  account,  or  any  of  them,  which  these  defendants 
have  met  with  of  the  exercise  of  the  said  right  of  metage  at 
Wandsworth,  is  in  the  words  and  figures  following,"  &c.  [Then 
followed  similar  allegations  as  to  metage  at  Battersea,  and 
other  places.]  '<  But  these  defendants,  the  mayor,  d^c,  say,  that 
it  does  not  appear  by  the  said  books  of  account,  or  any  of  them, 
as  ihey  believe,  and  these  last-named  defendants  have  no  means 
of  knowing  whether  the  metage,  which  was  done  at  the  sevend 
and  respective  towns  and  places  hereinbefore  mentioned  above, 
or  to  the  west  of  the  said  city  of  London,  was  done  at  public  or 
private  whar&  there,  or  at  what  particular  wharfs  or  places 
such  metage  was  done;  and  although  these  defendants,  the 
mayor,  &c.,  say  they  have  not  discovered  any  entries  or  entry 
in  such  books  of  account,  or  any  or  either  of  them,  of  the  exer- 
cise of  such  right  of  metage  at  Chertsey,  d&c,  yet  these  defend- 
ants believe  that  such  right  of  metage  has  been  always  exercised 
at  such  several  last-mentioned  places,  dec,  and  these  defendants 
deny,  to  the  best  of  their  knowledge,  information,  and  belief^ 
that  it  would  appear  by  the  said  books  of  account,  or  any  or 
either  of  them,  if  produced,  that  the  said  right  of  metage  has 
not  been  exercised  at  any  of  the  places  l3ring  on  the  banks  of 
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the  said  river  below.  *or  to  the  east  of  the  said  city,  until  late 
years." 

The  defendants,  the  corporation,  then  stated  their  belief,  that 
it  had  not  been  the  practice  to  enter  in  the  books  of  -account  the 
names  of  places  in  respect  of  metage  done  below  or  to  the  east 
of  the  city  of  London,  such  metage  usually  taking  place  on 
board  the  vessel,  &c. :  and  the  defendants,  collectively,  stated 
their  belief,  that  the  earliest  entry  which  they  had  met  with  as 
to  metage  below  the  city  was  thus — "  April,  1699,  &c. ;"  and 
they  believed  that  very  little  of  any  com,  &c.,  was  land- 
ed between    Staines  Bridge  *and  Tantlet,  where  the    [*644] 
corn-meters  had  not  exercised,  and  did  not  continue  to 
exercise  the  right  of  metage.    <^  However,  for  the  reasons  herein 
mentioned,  these  defendants  do  not  know,  and  cannot  set  forth 
as  to'their  belief  or  otherwise,  whether  the  said  books  of  ac- 
count, or  any  of  them,  do  or  does  contain  any  entry  whatever 
relating  to  the  exercise  of  the  said  right  of  metage  at  any  or 
either  of  the  towns  or  places  in  the  said  bill  named,  or  other 
towns  or  places  on  the  banks,  of  the  said  river  between  Staines 
Bridge  and  Yantlet  Creek  aforesaid,  except  such  as  are  herein- 
before in  that  behalf  mentioned :    and  these  defendants,  the 
mayor,  &;c.,  say  they  have  hereinbefore  set  forth  and  discovered 
the  names  of  all  places  on  the  banks  of   the  said  river,  other 
than  those  which  are  in  the  said  city  of  London,  at  which  the 
exercise  of  the  said  right  of  metage  is  shown  or  appears  by  any 
entries  in  the  said  books  of  account  which  these  defendants 
have  met  with ;  but  these  last-named  defendants  say,  that  such 
books  of  account  are  numerous,  and  may  contain  the  names  of 
many  other   placep  than  those  which  are  hereinbefore  men- 
tioned at  which  the  right  of  metage  has  been  exercised ;  but 
save  as  hereinbefore  is  mentioned,  these  defendants  deny,  to  the 
best  of  their  knowledge,  information,  and  belief,  that  it  would 
appear  by  the  said  books  of  account,  or  any  or  either  of  them, 
if   produced,  that  the  rates  of   the  fees,  wages,  or  rewards, 
claimed  or  received  on  account  of  the  metage  aforesaid,  or  the 
Vol.  I.  82 
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labour  incidental  thereto,  have  from  time  to  time,  or  at  any 
times  or  time,  varied." 

In  answer  to  the  charges  of  possession  of  documents  the  de- 
fendants denied  that  the  act  of  common  coimcil,  proclamation, 
report,  and  orders,  related  to  the  claim  of  metage  or  porterage, 
or  any  of  the  matters  in  question.  They  also  denied,  generally, 
the  possession  of  documents  relating  to  the  matters  in  the  bill 
mentioned,  <<  except  that  these  defendants  say,  there  are  in  the 
custody,  power,  or  possession  of  these  defendants  qpr- 
[*646]  tain  written  books  and  repertories,  which  *are  mention- 
ed and  set  forth  in  the  first  schedule  to  this  their  an- 
swer annexed,  and  which  they  pray  may  be  taken  as  part 
thereof,  which  books  and  repertories  form  a  part  of  the  records 
of  the  said  city  of  London,  which  contain  entries  of  divers 
matters  and  things  which  these  defendants,  the  mayor,  dec,  are 
advised  and  believe  form  most  material  evidence  of  their  said 
exclusive  right  of  metage,  and  which  these  last-named  defend- 
ants intend  to  make  use  of  against  the  said  complainants  in  the 
before-mentioned  suit  in  support  of  their  said  right :  and  these 
defendants  admit  that  they  have  in  their  possession  a  book  maric- 
ed  B.,  containing  an  entry  purporting  to  be  an  account  of  cer- 
tain dues  and  charges  payable  to  the  Crown  in  the  time  of 
King  Henry  the  Third,  in  respect  of  vessels  coming  to  Q^ueen- 
hithe,  or  in  respect  of  the  port  or  landing  of  articles  and 
things  at  dueenhithe  ;  but  these  defendants  say,  that  the  said 
book  marked  B.  does  not  form  any  part  of  the  records  of  the 
said  city,  or  of  any  records  in  the  possesion  of  these  defendants, 
have  no  means  of  knowing  whether  the  said  entry  contains  a 
true  reference  to  or  representation  of  the  matters  or  things  to 
which  it  purports  to  relate;  however,  these  defendants,  the 
mayor,  &c.,  say  that  the  said  book  marked  B.  contains  entries  of 
divers  matters  and  things  which  these  last-named  defendants  are 
advised  and  believe  form  most  material  evidence  of  their  said 
exclusive  right  of  metage,  and  which  these  last-named  de- 
fendants intend  to  make  use  of  against  said  complainants  in 
the  before-mentioned  suit    But  save  as  aforesaid,  these  defend- 
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ants  deny,  to  the  best  of  their  knowledge,  information,  and  belief, 
that  these  defendants,  or  any  or  either  of  them,  or  any  other  per- 
sons or  person,  by  the  order  or  for  the  use  of  them,  or  any  or  either 
of  them,  have  or  hath,  or  had  lately,  in  their  or  his  possession, 
power,  or  custody,  any  documents  or  dociunent  relating  to  the  dues 
and  charges  received  by  the  bailiffs,"  &c.  [following  the 
words  of  the  bill.]  The  defendants  then  admitted  *that  [*646] 
they  had  in  their  custody  or  power  certain  written  books 
and  repertories,  containing  statements,  or  purporting  to  contain 
copies  and  extracts  from  documents  relating  to  dueenhithe  and 
Billingsgate,  and  the  measuring  of  com,  &c.,  which  books  and 
repertories,  as  they  alleged,  contained,  from  a  very  early  period 
of  time,  the  proceedings  of  the  court  of  aldermen  and  court  of 
common  council,  and  other  matters  relating  to  the  city  and  its 
privileges ;  and  the  defendants  stated,  that  the  said  books  and 
repertories  were  referred  ^o  or  contained  in  the  first  schedule  to 
their  answer,  but  the  defendants  submitted  that  the  plaintiffs 
were  not  entitled  to  inspect  them,  and  that  the  defendants  ought 
not  to  be  compelled  to  produce  them,  for  the  defendants  denied 
that  the  plaintiffs  had  any  interest  therein,  or  in  any  or  either  of 
them.  <^  Moreover,  these  defendants  deny,  to  the  best  of  their 
knowledge,  information,  and  belief,  that  if  the  said  books,  reper- 
tories, documents,  evidences,  and  writings,  or  any  or  either  of 
them,  were  or  was  produced,  it  would  appear,  by  them  or  any 
or  either  of  them,  that  the  said  right  of  metage  commenced 
within  the  time  of  legal  memory,  or  that  the  right  thereto  is 
confined  to  the  said  city  of  London,  or  the  public  quays,  or 
wharfs,  or  markets  situated  within  the  said  limits,  or  that  the 
said  books,  repertories,  documents,  evidences,  and  writings  con- 
tain or  would  furnish  evidence  on  behalf  of  the  said  complain- 
ants, and  in  support  of  their  defence  to  the  said  suit  commenced 
by  these  defendants,  the  mayor,  &c.,  against  the  said  complain- 
ants ;  on  the  contrary,  these  defendants  say  they  are  advised 
and  believe,  that  such  books,  repertories,  documents,  evidences, 
and  writings   contain  entries  of  divers   matters  and  things 
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which  these  defendants  are  advised  and  believe  are  most  mate- 
rial evidence  in  support  of  the  said  right  of  metage." 
In  answer  to  the  charge  of  possession  of  cases  and  opinions, 
the  defendants  admitted,  '^  that  they  have  in  their  posses- 
[*647J  sion,  custody,  or  power  divers  written  cases  and  ^answers 
thereto,  relating  to  the  right  of  measuring  and  carrying 
com  and  grain  landed  from  the  Thames ;  and  these  defendants 
say  they  hai^e,  in  the  second  schedule  to  this  their  answer  an- 
nexed, and  which  they  pray  may  be  taken  as  of  part  thereof 
set  forth  a  list  or  schedule  of  all  such  cases  and  answers  thereto. 
However,  these  defendants  say,  that  the  said  cases  consist  of 
three  sorts :  first,  cases  relating  to  the  right  to  metage  and  port- 
age :  secondly,  cases  relating  to  the  right  to  metage  only :  third- 
ly, cases  relating  to  the  right  of  portage  only :  and  these  defend- 
ants say,  that  all  the  said  cases  were  prepared  by  the  solicitor 
or  legal  adviser  of  the  corporation  of  London  on  their  behalf^ 
either  after  litigation  upon  the  subject  of  such  cases  had  com- 
menced between  the  said  corporation  and  parties  disputing  their 
rights,  or  in  contemplation  of  litigation  upon  the  subject-matter 
of  such  cases,  and  with  a  view  to  the  assertion  in  such  Utiga- 
tion  of  the  rights  of  the  said  corporation  to  metage  and  portage. 
And  these  defendants  say,  that  all  sucl)  cases  set  out  and  con- 
tain statements  of  the  evidence  of  the  defendants  relating  to  the 
subject-matter  of  such  cases  respectively  to  be  used  in  case  of 
litigation  ensuing,  in  respect  of  the  subject-matter  of  such  cases  ; 
and  such  cases,  and  especially  such  as  relate  to  metage,  set  out 
and  contam  statements  of  evidence  which  these  defendants  be- 
lieve to  be  most  material,  and  which  they  intend  to  adduce  in 
support  of  their  right  in  the  suit  commenced  by  these  defend- 
ants against  the  said  complainants,  for  an  account  of  what  is 
due  to  these  defendants  from  the  said  complainants  in  respect 
to  the  metage  of  malt  which  the  said  complainants  have  caused 
to  be  landed  at  the  said  Duchy  Wharf,  and  elsewhere,  on  the 
river  Thames,  within  the  limits  aforesaid,  and  which  right  of 
metage  is  the  same  as  the  said  right,  respecting'  which  the  sai4 
cases  were  prepared  and  written  as  aforesaid :  and  these  defend- 
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ants  say,  tfiat  all  such  cases  as  contain  answers  were  submitted 
to,  and  contain  the  opinions  amongst  other  counsel  of 
the  law  officers  *of  the  corporation  of  London,  who  are  [*648] 
their  sworn  legal  advisers :  and  these  defendants  say, 
they  have  distinguished  in  the  said  second  schedule  the  said 
cases,  by  figures,  &c. :  and  these  defendants  submit  and  insist 
that  they  ought  not  under  the  circumstances  herein  mentioned, 
to  be  compelled  to  produce,  and  that  the  said  complainants  are 
not  entitled  to  inspect  any  of  such  cases,  or  any  part  or  parts 
thereof  respectively,  or  the  opinions  or  answers  given  thereon, 
or  any  of  such  opinions  or  answers :  and  these  defendants  say. 
that  such  cases  were  prepared  and  answered  between  the  years 
1799  and  1835 :  and  these  defendants  deny  that  all  such  cases 
were  prepared  and  answered  before  the  matter  in  dispute  in  the 
said  suit  was  agitated  between  these  defendants  and  the  said 
complainants." 

A  motion  was  now  made  for  the  production,  by  the  defend- 
ants, the  corporation,  of  the  several  charters,  proclamations,  re- 
ports, orders,  paper  writings,  or  copies  of  documents,  and  the 
several  books  and  repertories  mentioned  in  their  and  the  defend- 
ant Henry  Woodthorpe's  answer  in  this  suit,  or  in  the  first 
schedule  thereto,  and  also  the  several  cases  and  answers  thereto 
mentioned  in  the  second  schedule  to  the  said  answer,  and  for 
the  production  by  the  defendants,  Hurcombe  and  Ea3rres,  of 
the  several  accounts,  books,  and  documents  mentioned  in  their 
answer  to  this  suit,  and  the  schedule  thereto. 

^me  of  the  documents  comprised  in  the  above  qotice  of  mo- 
tion had  already  been  ordered  to  be  produced  by  Lord  Abin- 
geTj  C.  B.,  in  the  cross  suit  to  the  suit  for  porterage.(a) 

(a)  Soe  4  Y.  &  C.  159.  It  appeared  from  the  schednlea  to  the  respective  answers 
m  the  portage  and  metage  saits  that  the  documents  referred  to  in  those  schedules  re- 
sfpectively  wore,  for  the  most  part,  identical.  The  following  is  a  more  precise  descrip- 
tion, than  afypeazs  in  the  report  of  the  case  in  the  Exchequer,  of  the  documents  which 
the  Lori  Chief  Baron  ordered  to  be  produced :  viz.»  the  entry  in  Book  A.  of  an  in- 
quimtion  or  inquiry  made  in  the  28th  Hen.  3 ;  the  paper  writings  purporting  to  be 
of  the  ordeiv  of  Hea.  3 ;  the  entry  in  the  Book  G.  F.  of  an  inqnisitioii  of  the 
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[*649]        *Mr.  Simpkinsan  and  Mi.  JameSf  for  the  plaintifis. 

Mr.  O.  Richards  and  Mr.  Randelly  for  the  defendants. 

Upon  the  question  of  the  production  of  the  documents  general- 
ly, the  following  cases  were  cited  for  the  plaintifiis :  BoUon  v. 
Corporation  of  LiverpooJ^{a\  City  of  London  v.  Thomsonyifi) 
Firkins  v.  Lou>e^{c)  Newton  y.  Berresford^d)  Burrell  v,  Nidtol- 
son,{e)  Smith  v.  Duke  of  Beaufortj{f)  Bannatyne  v.  Leader  jljg) 
Latimer  V.  Neatej{h)  Taylor  v.  MUner,{i)  Combe  v.  City  of 
London,{j)  As  to  the  production  of  cases  and  opinions,  Nias  v. 
Eastern  Railway  Company,{k)  Qreenlaw  v.  King;{Ji)  and  with 
respect  to  the  materiality  of  the  charters  to  the  plaintiffs'  case,  by 
reason  of  the  expression  <<l^ort  of  London,"  occurring  in  one  of 
them,  Kingstoftrupon-HuU  Dock  Company  v.  BrowneJ(m) 

The  following  authorities  were  cited  for  the  defendants :  Wig- 
ram  on  Discovery,  276,  (2nd  ed.;)£/^Av.  Berson,{n)  Glegg  "v. 
Leghjip)  BeUwood  v.  Wetherell^p)  Richards  v.  JauAson, 
[•650]    iq)  Adams  v.  FHsher,{r)  Hughes  v.  Biddulphy{s)  •  Walk- 

Mayor  of  London  in  the  41flt  Edw.  3  ;  the  entry  or  oopy  in  Book  A.  of  tlie  inqni- 
tion  before  Elias  Ranell,  Mayor  of  London,  made  in  the  29th  Edw.  1 ;  the  paper 
'wrilingB  parporting  to  be  copies  of  an  act  of  Common  Council  of  the  4th  of  Edw.  4.  and 
of  a  proclamation  iemiod  or  made  in  the  9th  of  Eliz. ;  and  of  the  report  of  cenaia  of 
the  Coort  of  Aldermen,  made  in  the  8th  of  Eliz. ;  and  the  paper  writings  poiportiiig 
to  contain  an  account  of  the  dues  and  chaigee  payable  to  the  Crown  in  raqieet  o€ 
▼MBela  coming  to  Qneenhithe,  or  in  reapect  of  the  port  or  landing  at  Qneenhithe.  lib- 
erty  was  given  to  the  plaintiffi  to  take  copies  or  extracts. 

(a)  3  Sim.  467,  see  p.  490 ;  1  M.  &  K.  88.    (ib)  3  M.  &  Cr.  355 ;  9  Keen,  7a 

(b)  3  Swan.  265,  n.  (I)  1  Beav.  137. 

(c)  M'CIel.  73  ;  13  Price,  193.  (m)  2  B.  &  Ad.  43. 
id)  1  Younge,  377.  (n)  7  Price,  305. 
(e)  1  M.  d&  K.  680.  {o)  4  Mad.  193. 
(/ )  1  Hare,  507.  (p)  1  Y.  ^l  C.  SU. 
(g)  10  Sim,  230.  (q)  18  Ves.  474. 

(A)  11  Bligh,  1 12 ;  2  Y.  &  C.  257.  (r)  3  Myl.  &  C.  536. 

(i)  11  Vee.  41.  («)  ,4  Rom.  190. 

(»  4  Y  &  C.  139. 
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er  v.  Wildman;{a)  and  with  respect  to  the  cases  and  opinions, 
Kfiight  y.  Marquess  of  Waterford.{p)  * 

June  9th. — ^The  Tice-Chancellor. — ^In  this  case  the  defend- 
'  ants  have  conceded  (without  prejudice  to  their  right  of  resistence 
to  any  other  part  of  the  motion)  the  production  of  such  of  th^  docu- 
ments admitted  to  be  in  their  possession  or  power,  as  -the  Lord 
Chief  Baron  directed  to  be  produced  in  the  cause  before  him. 
The  documents  which  they  did  not  concede,  and  as  to  which  I  re- 
served my  decision,  were,  first,  certain  cases  and  opinions, 
secondly,  certain  charters  of  King  James  the  First  and  King 
Charles  the  First ;  thirdly,  the  corn-meters'  books ;  and  fourth- 
ly, certain  other  books  and  repertories.  As  to  the  first  class,  the 
cases  were  prepared,  and  the  opinions  taken  under  circumstan- 
ces, which  are  thus  stated  by  the  defendants — [His  Honor  here 
read  the  passage  within  inverted  commas,  commencing  ante^ 
p.  646.] 

The  circumstances  thus  stated  are,  I  think,  sufficient  to  pro- 
tect these  documents ;  it  not  being,  in  my  judgment,  material 
to  the  question,  that  the  litigations  to  which  some  of  them  at 
least  related  were  litigations  with  other  parties  than  the  plain- 
tiffs in  the  present  cross  bill.  As  to  metage,  the  alleged  right  in 
dispute  was  the  same ;  and  as  to  portage,  neither  is  that  alleged 
right  destitute  of  all  connection  with  the  other,  nor  is  it  at  this 
moment  otherwise  than  in  litigation  between  the  actual  parties 
on  this  record.  I  conceive,  that,  according  to  principle,  I  ought 
not  make  any  order  as  to  these  documents,  and  that  there  is  not 
any  authority  which  compels  me  to  do  so.[l] 

With  regard  to  the  three  other  classes,  my  opinion  is  different. 
To  protect  a  defendant  from  the  discovery  or  production  of  a 

(a)  6  Madd.  47.  (b)  2  Y.  &  C.  37. 

[1]  Tbk  poHtion  is  fnUy  rastained  by  later  decisions.  Steele  v.  Stewart, 
(1843-4.)  1  FhQlips,  471.  Holmea  v.  Baddeley,  (1844,)  Id.  476 ;  decided  by  Loid 
Lyndhaist  Pearse  ▼.  Pearte,  by  Vice-ChaneeUor  Knigfat  Bruce,  (Nov.  and  Dec. 
1846,)  1  De  Gez  ic  Smale,  13,  and  see  1  Fhillipi,  183,  n.  3,  where  tbe  Editor  haa 
rafenvd  to  some  additional  anthotities. 
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document,  relating  ^to  the  subject  of  dispute,  it  is  not 
[*651]  sufficient  that  it  should  be  evidence  of  his  title,  or  con- 
tain evidence  that  he  intends  and  is  entitled  to  use^in 
support  of  his  case.  It  may  also  be  of  a  similar  character  with 
regard  to  the  plaintiff 's  case,  either  in  a  directly  affiimatiTe 
manner,  or  by  exhibiting  matter  at  variance  with  the  defence; 
or  tending  to  impeach  it.  I  do  not  at  present  refer  to  the  in- 
stances in  which  a  document  forms  the  common  title,  or  is  a 
subject  of  the  mutual  common  right  of  the  plaintiff  and  defend- 
ant. If  it  be  with  distinctness  and  positiveness  stated  in  an 
answer,  that  a  document  forms  or  supports  the  defendant's  title, 
and  is  intended  to  be,  or  may  be,  used  by  him  in  evidence  ac- 
cordingly, and  does  not  contain  anything  impeaching  his  defence, 
or  forming  or  supporting  the  plaintiff's  title,  or  the  plaintiff's 
case ;  that  document  is,  I  conceive,  protected  from  production, 
unless  the  Court  sees,  upon  the  answer  itself,  that  the  defendant 
erroneously  represents  or  misconceives  its  nature.  But  where  it 
is  consistent  with  the  answer  that  the  document  may  form  the 
plaintiff's  title  or  part  of  it,  may  contain  matter  supporting  the 
plaintiff's  title,  or  the  plaintiff's  case,  or  may  contain  matter 
impeaching  the  defence,  then,  I  apprehend,  the  document  is  not 
protected;  nor,  I  apprehend,  is  it  protected,  if  the  character 
ascribed  to  it  by  the  defendant  is  not  averred  by  him  with  a 
reasonable  and  sufficient  degree  of  positiveness  and  distinctness. 
Believing  these  tests  to  be  founded  in  principle  and  wamtnled 
by  authority,  I  have  tried  by  them  the  three  classes  of  docu* 
ments  which  I  am  now  considering,  and  the  result  is  as  I  have 
stated.[2] 

With  regard  to  the  charters,  without  laying  any  stress  on  an 
expression  which  was  the  subject  of  some  remark  during  the 
argument  (that  of  "  the  port  of  the  City  of  London,")  I  conceive 

[2]  The  pomts  laid  down  in  the  above  paragraph  are  also  sapported  by  later  ded- 
rions.  Smith  v.  The  Duke  of  Beaufort,  (1842>3,)  1  Phillips,  209,  222  and  n.  1. 
nnd.  Edwards  ▼.  Jones,  (1844,)  1  FhUlipB,  501  ;  S.  C.  13  Sim.  632.  7%e  Mar- 
quis of  Bute  v.  the  Olatnorganshire  Canal  Co*  (1846,)  1  HuOipa,  681.  Tie 
AUantie  Ins*  Co,  t.  Lviuir,  1  Sand,  Gh.  Rep.  91. 
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that  each  of  them  is  shown  to  contain  matter  which  may  be 
rationally  contended  to  support  the  case  of  the  plaintifEs,  and 
.impeach  or  weaken  that  of  the  .defendants.  I  do  not  express  or 
intimate  any  opinion  whether  that  will  or  ought  to  be 
the  result  It  is  sufficient  for  *me  to  see  that,  according  [*652] 
to  my  judgment,  the  matter  is  such  as  the  plaintiffs' 
legal  advisers  may  by  a  reasonable  possibility  fairly  so  use.  The 
defendants  put  their  case  upon  prescription,  claiming  by  a  title 
superior  to  the  charters  and  to  which  neither  of  the  charters  was 
necessary. 

With  regard  to  the  metage  books,  and  the  other  books  and 
repertories,  their  protection  appears  to  me  to  fail  in  the  other  part 
of  the  test  which  I  have  stated. 

I  do  not  doubt  that  they  contain  some  matter  which  is  evi* 
dence,  and  neither  more  or  lass  than  evidence  in  support  of  the 
defendants'  case.  But  is  there  no  other  relevant  matter  which 
they  contain  ?  This  is  a  question  which,  in  my  opinion,  is  not 
answered,  or  not  satisfactorily  answered  by  the  defendants.  The 
'  documents  are  numerous,  and  probably  voluminous ;  and  it  ap- 
pears to  me  consistent  with  every  answer  on  the  record,  that  the 
examination  to  which  they  have  been  subjected  may  have  been 
lax  and  defective.  I  cannot  find  a  positive  statement  any  where, 
that  their  whole  contents  are  merely  and  exclusively  matter  of 
evidence  in  support  of  the  defendants'  case,  or  irrelevant  to  that 
of  the^plaintiffs' ;  nor  can  I  discover  an  averment  ^hat  any  per 
son,  who  has  exainined  those  documents,  has  positively  stated, 
or  can  positively  state,  that  their  whole  contents  are  so. 

In  the  answer  of  Hurcombe  and  Eayres  there  is  this  state- 
ment.  [The  Vice-Chancellor  here  read  the  passages  within 
inverted  commas,  commencing  ante,  p.  639,  and  observed,  that 
it  was  remarkable  that,  in  a  question  of  so  much  importance  as 
that  of  the  variance  of  the  fees  and  wages  for  metage,  the  de- 
fendants, the  corn-meters,  should  state  that  the  books  might 
contain  other  matters  than  those  which  they  had  mentioned, 
and  yet,  in  the  same  sentence,  deny,  but  only  according  to  the 
<<  best  of  their  knowledge^  information,  and  belief,''  that  there 
Vol.  I.  83 
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had  been  any  variance.  And  his  Honor,  firom  this  and  other 
similar  passages  in  the  same  answer,  drew  the  inference, 
[*663J  that  the  'examination  of  the  books  had  not  been  precise 
and  complete.  He  then  read  the  passages  within  in- 
verted commas  in  the  answer  of  the  Corporation  and  Wood- 
thorpe,  commencing,  ante,  p.  640,  and  concluding  at  p.  646,  at 
the  same  time  commenting  upon  the  absence  of  the  junction  of 
Woodthorpe  in  some  of  the  most  important  allegations :  and  the 
want  of  precision,  compared  with  the  positive  statements  in 
other  matters,  with  which  it  was  denied  that  the  books  contained 
entries  showing  the  variance  in  the  fees  itnd  wages  for  metages. 
Wilh  respect  to  the  claim  made  by  the  defendants  for  the  pvy 
tection  of  their  charters  and  repertories,  he  referred  to  the  ob- 
servations, made  at  the  beginning  of  the  judgment,  upon  the 
general  principles  on  which,  in  his  opinion,  the  right  to  protec- 
tion rested.  He  then  said :] — ^If  there  are  any  passages  material- 
ly more  favourable  to  the  defendants  on  the  present  motion  than 
these,  I  am  not  aware  of  them.  That  these  are  sufficient  for 
the  purpose  of  protection,  I  cannot  agree.  The  chsirters,  books, 
and  repertories  must  therefore,  in  my  opinion,  be  produced,  but 
not  until  after  the  23rd  inst.,  in  the  same  manner  as  the  first 
mentioned  documents  f  with  liberty  to  conceal  on  affidavit  such 
parts  as  do  not  relate  to  any  matter  in  question  in  the  cause.[3] 
I  say  after  the  23rd  instant,  in  order  to  affi>rd  the  defendants  the 
opportunity  of  applying  to  the  Lord  Chancellor  by  appeal  from 
my  present  decision ;  an  application  which  I  wish  to  be  under- 
stood as  neither  encouraging  nor  discouraging. 

[3]  As  to  thk  qualification  of  the  order,  see  The  MarquU  of  BuU  y.  Tke  Ofh- 
morgaiukire  Canal  Co.  1  PhiUipa^  684,  5,  n.  3. 
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•Wilson  v.  Sciuire.  [*654] 

1843:  JnneSid. 

Teitator  bequeathed  a  legacy  to  "  The  Londoa  Orphan  Society  in  the  City  Road." 
There  was  no  institution  precisely  answering  this  description:  but  there  was  a 
"  London  Orphan  Asylum  "  at  Clapton,  and  an  "  Orphan  Working  School  "  in  the 
City  Road : — Held,  that  the  former  institution  was  not,  and  that  the  latter  was, 
within  the  description  contained  in  the  will. 

Parol  OTidence  to  ezplaSn  a  will  rejected. 

Thomas  Hill,  by  his  will,  gave  and  bequeathed  unto  his 
executors  therein  named,  certain  stocks,  funds,  and  securities, 
upon  trust,  that  they  should  assign  and  transfer  the  sum  of 
1000/.,  Three  per  cent  Consols,  part  of  the  said  stocks,  funds, 
and  securities,  imto  the  governors  and  trustees  of  the  London 
Orphan  Society  in  the  City  Road,  or  unto  such  other  person  * 
or  persons  as  should  be  entitled  under  or  by  virtue  of  the  rules 
and  regulations  established  for  the  government  of  the  said 
society  to  receive  the  same,  to  and  for  the  benefit  of  the  said 
society. 

A  reference  having  been  directed  to  the  Master  to  inquire 
what  charities  were  entitled  to  the  legacies  given  by  the  will  to 
charities,  and  who  were  the  proper  parties,  by  their  respective 
rules,  entitled  to  receive  their  respective  legacies,  the  Master,  in 
relation  to  the  above-mentioned  bequest,  found  that  there  was 
not  any  society  or  institution  answering  precisely  to  the  descrip- 
tion in  the  will ;  that  there  was  an  institution  commonly  called 
the  Orphan  Working  School  in  the  City  Road,  but  that  there 
was  no  evidence  before  him  to  show  that  the  testator  was  a 
subscriber  to,  or  in  any  way  connected  with,  tha  institution  called 
the  Orphan  Working  School ;  and  that  the  testator  was,  during 
many  years,  a  subscriber  to  the  London  Orphan  Asylum,  which 
is  situate  at  Clapton,  in  the  county  of  Middlesex,  and  in  his 
lifetime  avowed  his  intention  of  leaving  a  legacy  thereto.  And 
he  found  that  the  London  Orphan  Asylum  w£|^  the  society  in- 
tended by  the  testator^  and  that  Alderman  Thompson,  the 
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treasurer,  was  the  person  who,  by  the  rules  of  the  charity,  was 
entitled  to  recive  the  legacy. 

Both  the  London  Orphan  Asylum  and  the  Orphan  Working 
School  having  preferred  their  claims  before  the  Master, 
[*656]  he,  in  support  of  the  state  of  facts  brought  in  *by  each 
party  respectively,  allowed  certain  affidavits  to  be  read 
for  the  purpose  of  showing  the  testator's  circumstances  and  ex- 
plaining his  intentions. 

The  affidavits  in  support  of  the  London  Orphan  Asylum 
were,  in  substance,  comprised  in  the  Master's  report  From  the 
affidavits  on  the  other  side  it  appeared  that  the  testator,  some 
years  since,  lived  at  Camden  Town :  that  he  frequently  passed 
by  the  Orphan  Working  School  in  his  way  to  the  City ;  that, 
in  1829,  *he  gave  instructions  for  a  will,  in  which  instructions^ 
as  taken  down  by  the  attorney,  was  a  bequest  to  the  '^  London 
'  Orphan  Society,  City  Road,"  and  that  upon  being  afterwards 
asked,  whether  the  situation  was  rightly  described,  he  answered 
in  the  affirmative,  observing,  at  the  same  time,  that  it  was  not 
far  from  where  the  attorney  lived,  which  was  at  that  time  at 
Pentonville. 

Exceptions  to  the  Master's  report  were  taken  by  the  treasurer 
of  the  Orphan  Working  School,  both  on  the  ground  of  the  evi- 
dence admitted  by  the  Master,  and  of  the  general  result  of  the 
Master's  finding. 

• 

Mr.  RoU,  for  the  exceptions. 

Mr.  Stinton,  for  the  report 

The  folio  wing,  cases  were  cited:  Doe  d.  Hiscocks  v.  ffi»- 
€Ocks,{a)  Doe  d.  Westlake  v.  WestlcAej(b)  Abbott  v.  Massiej{e) 
Price  V.  Page,{d)  MUlar  v.  Travers.{e)  Langham  v.  Scmd' 

(a)  5  Mes.  &  W.  363.  -  (d)  4  Vee.  680. 

(&)  4  Bam.  &  Aldl  57.  («)  1  Moore  &  Scott,  342 ;  8  Bing.  34^ 

(e)  3  VflB.  14a  (/)  19  Vm.  643,  649. 
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The  Yice-Chancellor.^ — ^In  this  case  the  first  subject 
of  inquiry  is,  whether  there  is  a  body  of  men,  or  an  institu- 
tion, capable  of  answering  the  description  given  by  the  testa- 
tor. He  has  given  a  legacy  to  the  governers  of  the 
*London  Orphan  Society,  in  the  City  Road.  It  is  clear,  [*656] 
therefore,  that  it  is  a  legitimate  subject  of  inquiry  by 
extrinsic  evidence,  whether  there  be  a  Liondon  Orphan  Society 
in  the  City  Road.  It  appears  that  there  is  in  the  City  Road  a 
charitable  institution,  conducted  by  a  voluntary  association  of 
persons,  for  the  purpose  of  educating  and  bringing  up  orphans, 
and  apprenticingthem,  or  fitting  them  for  situations  of  labour. 
It  is  a  charitable  institution  for  the  benefit  of  orphans,  certainly 
in  a  particular  way,  but  in  a  reasonable  and  not  extraordinary 
way.  No  man  can  say,  that  a  society  so  constituted  is  not  an 
orphan  society. 

It  then  remains  to  deal  with  the  word  "  London."  The  word 
may  be  used  jn  two  senses;  the  one  strict  and  topographical, 
the  other  popular  and  general,  as  meaning  the  metropolis  and 
the  suburbs  immediately  adjacent.  The  testator  cannot  have 
meant  to  use  the  word  London  in  the  former  sense ;  because 
he,  at  the  same  time,  mentions  the  City  Road,  which  is  admit- 
ted to  he  not  in  the  city  of  London.  The  word  is  used  hy  him 
as  equivalent  to  metropolis.  He  here,  therefore,  gives  to  an 
orphan  society,  in  or  near  the  metropolis,  that  is  to  say,  in  the 
City  Road ;  and  I  find  in  the  City  Road  a  charitable  society  and 
institution  for  the  benefit  of  orphans,  in  the  manner  already 
mentioned.  He  therefore  accurately  ajid  truly  describes  the 
society  represented  by  Mr.  Rolt. 

It  has,  however,  been  made  a  question,  whether  there  is  not 
an  ambiguity  in  the  will  raised  by  extrinsic' evidence?  If  it 
were  so,  it  might  follow  that  evidence  might  be  introduced  to 
show  what  institution  was  intended.  It  is  contended  that  there 
is  another  body  of  persons  to  which  the  words  of  the  will  are 
applicable,  and  the  evidence  which  is  said  to  support  this  argu- 
ment is  evidence  showing  that  there  is  another  •society,  called 
the  London  Orphan  Asylum,  at  Clapton ;  Clapton  being  in  or 
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near  Hackney :  the  City  Road,  on  the  contrary,  where 
[*657J    the  other  society  is,  *being  in  St  Luke's,  Old  Street    Is 

it  possible  to  say,  that  the  description  which  the  testa- 
tor uses  is  equally  appUcable  to  both  ?  I  apprehend,  that  the 
society  represented  by  Mr.  Stinton  is  not  described  in  the  will, 
and  that  in  order  to  satisfy  the  will  the  only  question  is,  whe- 
ther there  is  an  Orphan  Society  in  the  City  Road.  I  find  that 
there  is  such  a  society,  and  that  there  is  no  other  charity  which 
can  properly  be  described  by  the  same  terms.  The  parol  evi- 
dence, therefore,  has  no  place. 

If,  however,  the  parol  evidence  were  admitted,  I  am  not  sore 
that  I  should  not  have  arrived  at  the  conclusion  to  which  I  have 
come  without  it 

Thh  6th  Exception  (i.  e.  to  the  general  result  of  the  Maiiter's  Report)  aUowed :  the 
other  exoeptioos  neither  allowed  nor  dieallowed. 


Wilkinson  v.  Wilkinson^ 

1842: 

Penonal  estate  settled  in  trost  for  after  bom  Uleiptimate  children.    Upon  the  bill  of 
the  settlor,  the  fund  wa»  transferred  to  him,  as  against  such  children. 

The  plaintiff  had  made  a  settlement  of  personalty  upon  Har- 
riet and  Mary,  his  daughters,  by  Laura  Wilkinson,  and  all  other 
the  children  he  might  thereafter  have  by  her :  and  in  case  they 
should  all  die  under  twenty-five,  in  trust  for  the  settlor,  his  ex- 
ecutors, administrators,  and  assigns. 

The  plaintiff  and  Laura  were  never  married.  Harriet  and 
•Mary  died  under  twenty-five,  but  there  were  other  children  bom 
after  tlie  execution  of  the  settlement,  who  claimed  the  fund. 

Mr.  JBmZy,  for  the  plaintiff. 

Mr.  Dixoftj  for  the  defendants. 
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The  Yice-<7hancellor,  decreed,  that  the  fund  should  be 
transferred  to  the  plaintiff. 


•Taylor  v.  Martindale.  [•668] 

1843:  Jaue3rd,4th. 

Property  was  put  up  for  sale  by  auetioD,  described  as  "  a  leasehold  groimd-rent  of  23Z. 
reserved  by  a  mesne  lease  of  certain  premises  for  98  years  wanting  seven  days, 
and  assigned  apart  from  the  reverrion  for  the  remainder  of  the  term  by  an  inden- 
ture of  1817."  By  the  conditions  of  sale,  no  title  prior  to  the  aasignment  or  the  ti- 
tle of  any  ground  or  mesne  landlord  was  to  be  produced.  From  a  recital  in  the 
deed  of  1817,  it  appeared  that  the  property  out  of  which  the  rent  issued  had  been 
originally  demised,  with  other  property,  at  a  rent  of  102.,  subject  to  the  covenants, 
conditions,  and  agreements  in  the  original  demise  contained : — Held,  that,  under 
such  circumstances,  a  good  title  was  not  made  to  the  rent  of  23L,  inasmuch  as  it 
appeared  upon  the  foceof  the  deed  of  1817,  that,  upon  failure  of  payment  of  the 
102.  rent,  the  rout  of  832.  might  be  liable  to  diminution  or  forfeiture. 

Where  conditions  of  sale  are  so  obscurely  worded,  that,  when  taken  m  connection 
with  the  particulars  of  sale,  they  are  likely  to  mislead  an  ordinary  purchaser  as  to 
the  nature  of  the  property  offisred  for  sale : — S^mble,  that  the  Court  will  discharge 
the  purchaser  from  his  bargain,  on  the  argument  of  exceptions  to  the  title,  without 
putting  him  to  the  necessity  of  moving  to  be  discharged  from  the  purchase. 

Quitre,  whether  the  assignment  of  rent  by  a  revennoner  in  a  lease  does  or  does  not 
carry  with  it  the  reverrion  7 

In  this  case  certain  ground  rents,  and  copyhold  and  leasehold 
property  weie,  by  order  of  the  Court,  put  up  for  sale  by  auction 
in  lots,  of  which  lot  2  was  thus  described  : — "  Lot  2. — ^A  lease- 
hold ground  rent  of  23/.  12^.  6d.  per  annum,  arising  from  prem- 
ises in  Upper  Thomhaugh  Mews,  Tottenham  Court  Road,  com- 
prising a  coach-house  and  stable,  d&c.  This  rent  is  reserved  by 
a  mesne  lease,  dated  1812,  of  a  piece  of  ground  in  Upper  Thom- 
haugh Mews,  behind  a  street  then  called  Upper  Thomhaugh 
Street,  now  called  Sussex  Street,  with  the  buildings  thereon,  for 
ninety-eight  years,  wanting  seven  days,  from  the  25th  of  March, 
1811,  and  assigned  apart  from  the  reversion  for  the  remainder 
of  the  term,  by  an  indenture  dated  in  1817." 

The  second  condition  of  sale  was  as  follows : — <'  The  respec- 
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tive  purchasers  shall,  within  twenty-one  days  after  the  delivery 
of  the  abstracts  of  title,  give  to  the  vendors,  or  their  solicitors,  a 
statement  in  writing  of  the  objections,  if  any,  to  such  titles,  and 
every  objection  not  taken  and  so  communicated  within  such  pe- 
riod shall  be  deemed  waived ;  and  in  this  respect,  time  shall  be 
considered  the  essence  of  the  contxact,  and  such  abstracts  of  the 
title  will,  as  to  the  copyhold  and  leasehold  parts  of  the  property, 
respectively  commence  as  follows :  namely,  as  to  the  copyholds 

sold  in  or  before  the  year  1819,  by  the  trustees  for  sale, 
[*659]    under  an  act  of  Parli  ament  passed  in  the  45th  year  of  *Geo. 

3,  c.  112,  intituled,  &c.,"  with  the  printed  copy  of  such 
act ;  and  as  to  the  leaseholds,  with  the  leases  for  the  same  re- 
spectively for  the  terms  therein  now  offered  for  sale ;  and  as  to 
the  rent  for  years,  (lot  2,)  with  th.e  assignment  thereof  in  the 
year  1817 ;  and  no  purchaser  shall  be  entitled  to  investigate,  or 
object  to,  or  require  the  vendors  to  show  any  prior  title  to  the 
said  copyhold  and  leasehold  premises,  or  any  of  them,  or  any 
part  thereof,  nor  to  require  any  other  proof  of  the  existing  leases 
than  the  counterparts  in  the  hands  of  the  vendors,  nor  to  re- 
quire the  production  of  the  title  of  any  ground  or  mesne  land- 
lord." 

At  the  sale,  D.  R.  Jones  became  the  purchaser  of  lot  2,  at  the 
price  of  330/.  He  afterwards,  in  due  time,  sent  in  an  objection 
to  the  title  to  the  following  effect : — That  the  leasehold  tene- 
ments demised  by  the  underlease  of  27th  Nov.,  1812;  and  oat 
of  which  the  rent  of  23/.  12s.  6d,  forming  lot  2,  is  payable,  axe 
liable,  with  other  leasehold  tenements^  to  a  ground  tent  of  lOI., 
reserved  to  Sir  William  Paxton,  the  originsd  lessor,  by  the  ori- 
ginal lease  of  the  18th  October,  1811,  and  to  covenants  relating 
not  only  to  the  tenements  underleased,  but  the  other  leasdiold 
tenements :  and  that  by  the  non-payment  of  the  original  rent  of 
10/.,  by  the  persons  who  ought  to  pay  it,  or  by  the  omission  of  the 
persons  entitled  to  any  of  the  tenements  demised  by  the  original 
lease,  whether  comprised  or  not  in  the  underlease,  to  perform 
any  of  the  covenants  of  the  original  lease,  the  rent  in  Lot  2 
might  suffer  diminution,  or  be  altogether  destroyed :  (2  Mer.  424.) 
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To  this  objection  it  was  answered,  that  it  appeared  from  the 
particulars  of  sale,  that  the  rent  was  reserved  by  a  mense  lease, 
and  the  vendors  had  stipulated  that  the  purchaser  was  not  to 
object  to  any  prior  title  of  the  leasehold  property :  that  it  also 
appeared  from  the  particulars,  that  the-  premises  were  liable  to 
forfeiture  in  respect  of  the  original  lease,  and,  therefore, 
that  the  purchaser  was  'precluded  from  taking  the  [*660] 
present  objection,  which  amounted  to  no  more  than  that 
there  was  such  liability. 

The  purchaser  still  declining  to  complete  the  purchase,  a  mo- 
tion was  made  by  the  vendors  for  payment  of  the  purchase- 
money  into  Court.  On  the  hearing  of  that  motion,  the  usual 
order  of  reference  was  made  as  to  title.  The  Master  having 
reported  against  the  title,  the  vendors  took  an  exception  to  his 
report. 

Mr.  Simpson  and  Mr.  TVipp,  for  the  exception. — First,  the 
interest  which  was  purchased  was  not  such  as  to  give  the  pur- 
chaser a  right  to  suppose  that  he  would  be  free  from  the  effect 
of  forfeiture  by  those  over  whom  he  had  no  control.  There  is 
no  privity  between  the  purchaser  and  the  lessee.  The  rent  is 
severed  from  the  reversion — ^it  is  a  mere  rent  seek,  and  is  so 
described  in  the  particulars  of  sale,  Litt.  ss.  228,  229.  [The 
Vice-Chancellor. — It  may  be  a  question  whether,  in  order  to 
give  full  effect  to  the  grant,  it  might  not  be  held  to  pass  the 
reversion  as  well  as  the  rent  In  Walker  v.  Shore^{a)  which 
was  a  devise  of "  all  my  copyhold  groimd  rent,"  it  was  held, 
that  the  reversion  passed.] 

Secondly,  the  purchaser  had,  upon  the  particulars  and  con- 
ditions of  sale,  sufficient  information  to  put  him  on  inquiry  a« 
to  the  alleged  difficulty.  There  might,  it  is  true,  have  been  an 
express  statement,  that  the  original  lease  contained  other  pro- 
perty than  that  demised  by  the  mense  lease,  and  that  the  whole 
was  liable  to  a  rent  of  10/.    But  the  mere  statement,  that  there 

(a)  15  Vm.  133. 

Vol.  I.  84 
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is  an  original  and  a  mesne  lease,  implies  the  possible  existence 
of  circumstances  of  this  description.  In  cases  of  this  nature,  the 
Court  will  only  relieve  the  purchaser  on  the  ground  of  fraud- 
ulent  suppression  or  misdescription.  If  the  vendor  guards  him- 
self, as  here,  by  conditions  of  sale,  the  purchaser  will  be 
[•661]  bound,  though  the  title  be  proved  bad,  ^aliunde.  Here 
the  vendors  are  not  bound  by  any  thing  prior  to  the 
deed  of  1817.  Pope  v.  Garland^{a)  Walter  v.  Maunde,{b) 
Hall  V.  Smith,{c)  Daniels  v.  Davison,{d)  Allen  v.  AntAonyJ{e) 
Spratt  V.  Jeffery^{f)  Cattelv.  CorraU^{g)  Shepherd  r,  Keat- 
ley.{h)  [The  Vice-Chancellor. — ^In  Stewart  v.  Allist(m^{i)  the 
Court  refused  to  assist  the  vendor,  on  the  ground  of  gross  inac- 
curacy of  description.  Can  it  be  said,  in  the  present  case,  that 
the  particulars  of  sale  were  clear  to  an  ordinary  purchaser?] 
The  question  here  is  one  of  conveyance,  and  not  of  title,  and 
the  vendors  may  obtain  a  release. 

Thirdly,  the  objection  cannot  be  taken  by  way  of  exception 
but  should  have  been  brought  forward  on  motion  by  the  purcha- 
ser, to  be  discharged  from  his  purchase,  in  which  case  he  most 
have  shown  by  affidavit  that  he  had  been  deceived.  Adams  v. 
Lambert.{j) 

Mr.  Russell  and  Mr.  Tatham,  contra^  were  stopped  by  the 
Court. 

The  Vice-Chancellor. — The  case  has  been  weD  argued ; 
but  it  appears  to  me,  that  even  upon  exceptions,  if  the  tide  is 
doubtful,  the  purchaser  ought  not  to  be  held  to  his  bargain. 
The  subject-matter  of  the  contract  is  thus  described.  [His Hon- 
or here  read  the  description  of  lot  2,  as  before  stated.]  The  de- 
scription does  not  contain  any  intimation  of  a  liability  to  which 

(a)  4  Y.  &  C.  394.  (/)  10  B.  &  C.  249. 

,  (b)  IJ.  dt  W.  181.  (g)3Y.&,  C.  413, 

(c)  14  V«.  426.  (*)  4  Tyr.  571 ;  1  C.  M.  &  R.  117- 

(J)  16  Vei.  249.  (t)  1  Mer.  26. 

(«)  1  Mer.  282.  (»  2  Jurist,  1078. 
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the  property  is  subject,  which  would  entitle  the  underlessee  to 
make  a  deduction  from  the  rent  of  23/.  12^.  6d.  a  year ;  and  as 
what  has  been  done  has  been  done  imder  legal  advice^  there  is 
no  great  probability  that  this  is  the  result  of  accident. 
The  condition  of  sale,  *construing  it,  as  the  vendor  de-  [*662] 
sires  it  to  be  construed,  in  reference  to  this  rent,  is  in 
substance  thus : — "  The  title  to  commence  with  the  assignment, 
and  the  purchaser  not  to  be  entitled  to  investigate,  or  to  require  the 
vendor  to  show  any  prior  title  to  the  copyhold  or  leasehold  pre- 
mises,"— (it  may  be  a  question  whether  the  words  "  copyhold" 
and  "  leasehold  premises"  apply  to  this  ground-rent :  upon  that, 
I  give  no  opinion,) — "  or  to  require  any  other  proof  of  the  exist- 
ing leases  than  the  counterparts  in  the  hands  of  the  vendors, 
nor  to  require  the  production  of  the  title  of  any  ground  or  mesne 
landlord."  Now,  the  title,  as  produced  commences  with  the 
deed  of  1812.  The  deed  of  1817  is  the  second  instrument  in 
the  abstract. 

That  deed  recites  the  whole  title.  It  recites  a  lease  from  Sir 
W.  Paxton  to  Hopkins  of  various  parcels  of  ground,  which 
are  admitted  to  exceed  in  extent  the  quantity  of  groimd  which 
is  the  subject  of  imderlease,  and  they  are  demised  at  a  rent  of 
10/.,  subject  to  the  covenants,  conditions,  and  agreements  therein 
contained.  It  may  be  assumed,  therefore,  that  besides  the  cove- 
nants and  agreements  it  is  subject  to  certain  conditions ;  and 
that  a  condition  means  something  upon  breach  of  which  the 
interest  may  be  avoided — may  be  determined  before  the  appointed 
period.  This  interest  Hopkins  assigns  to  Moran ;  and  Moran 
underleases  a  part  only  of  the  property  which  he  had  acquired 
to  Shepherd,  for  a  term  short  of  the  original  term,  reserving  a 
rent  of  23/.  and  a  fraction ;  and  Moran  having  a  rent  thus  re- 
served to  himself,  under  an  underlease  of  part  of  the  premises, 
assigns  it  to  Howe,  and  Howe  assigns  it  to  the  person  under 
whom  the  vendors  claim. 

In  this  state  of  things  it  is,  that  the  title  is  sought  to  be  en- 
forced under  the  contract  which  I  have  mentioned,  there  being 
nothing  whatever  to  prevent  Paxton,  or  those  who  represent 
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hiiDy  from  enforcing  payment  of  the  102.,  under  the  origi- 
[*663]  nal  lease,  against  the  person  who  claims  *under  this  un- 
der-lease and  pays  the  23/.  If  he  does  pay  it,  he  would, 
I  apprehend  he  entitled  to  deduct  it  from  the  23/.,  and  as  this  is 
not  an  incumbrance  from  which  the  purchaser  can  be  fieed  by 
the  vendors,  it  is  an  objection  of  title,  not  of  conveyance ;  it  is 
an  objection  arising  within  and  upon  the  face  of  the  deed  of 
1817,  and  in  the  strict  construction  of  the  second  condition, 
rendering  it  as  the  vendors  wish,  it  is  an  objection  firom  which 
the  purchaser  is  not  precluded.  li^  however,  I  doubted  more 
than  I  do  upon  this  part  of  the  case,  which  is  independent  of 
the  question  as  to  the  right  of  re-entry,  I  should  say,  that  the 
condition  itself  is  so  obscurely  worded,  and,  in  connection  with 
the  particulars  of  sale,  is  so  far  from  giving  a  clear  and  accu- 
rate description  of  the  property,  (that  is  to  say,  in  the  appre- 
hension of  ordinary  persons,)  that  upon  that  ground  alone,  and 
even  upon  exceptions,  I  should  have  been  very  unwilling  to 
support  the  title,  or  to  hold  the  purchaser  to  his  bargain. 

Exception  overruled,  but  without  costs,  except  to 
the  extent  of  the  deposit.(a 


[*664]  •Campbell  v.  Home. 

1842 :  June  S3d. 

By  a  poaUniiptial  maniage  lettleiiieiit,  property  in  the  funds,  belonging  to  the  wifih 
was  settled  in  trust  for  the  husband  and  wife  for  their  lives  and  the  life  of  the  ni- 
vivor,  and  then  for  such  one  or  more  exclusively  of  the  othexs  or  other  of  the  diil- 
dren  of  the  marriage,  in  such  parts  and  shares  &c.  as  the  wife  should  by  deed 
or  will  appoint    Tliere  were  four  children  of  the  marriage.    The  husband  died* 

(a)  See,  as  connected  with  the  fint  point  aigaed  in  this  case,  FhnkL  Treat  Bq^ 
Vol  L  p.  156;  7sfT«rsT.  iVoiy,  Neb.  134. 
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and  the  wife  appointed  the  whole  fund,  and  aasigned  her  life  inteniat  therein  to 
the  eldest  child,  a  daughter,  who  had  attained  the  age  of  twenty-one,  but  who, 
together  with  the  other  children^  was  living  with  her  mother: — Held,  that  the  ap- 
pointment and  assignment  were  valid^  and  a  trustee  refusing  to  join  in  the  transfer 
of  the  fond,  pursuant  to  the  appointment  was  not  allowed  his  costs  of  a  suit  brought 
against  him  by  the  daughter  to  compel  the  transfer,  though,  under  all  the  circum 
stances  of  the  case,  he  was  not  decreed  to  pay  the  costs  of  the  suit. 

By  a  post-nuptial  indenture  of  settlement,  dated  the  22nd  Ju- 
ly, 1834,  and  made  between  Sir  James  Campbell  of  the  one 
part,  and  the  Marquis  of  Sligo  and  John  Home  Home  of  the 
other  part,  after  reciting  that  by  an  indenture  of  settlement 
made  previous  to  the  marriage  of  Sir  James  Campbell  and  La- 
dy Dorothea  Louisa  Campbell,  his  wife,  two  several  sums  of 
11,561/.  6*.  6rf.,  Four  per  cent.  Consols,  and  10,000/.  Irish  cur- 
rency, were  settled  upon  trust  to  pay  out  of  the  interest  thereof 
300/.  a  year,  Irish  currrency,  pin-money,  to  Lady  Dorothea 
Louisa  Campbell,  which  income  not  having  been  paid  accord- 
ingly was  calculated  to  amount,  from  the  period  of  such  mar- 
riage up  to  the  29th  September,  1833,  to  the  sum  of  4430/.  lis. 
Ad, ;  and  after  reciting  that  Sir  James  Campbell  had  received 
and  applied  to  his  own  use  two  sums  of  4615/.  7^.  8(/..  and 
460/.,  which  had  been  bequeathed  by  the  persons  therein  named, 
to   Lady  Dorothea  Louisa  Campbell,  which  said  two  sums 
amounted,  together  with  the  said  first-named  so  calculated  sum 
as  aforesaid,  to  the  aggregate  principal  sum  of  9496/.  1^.  ster- 
ling ;  and,  after  reciting  that,  in  consideration  of  the  premises, 
and  of  the  natural  love  and   affection  which  Sir  James  Camp- 
bell bore  to  his  said  wife  and  their  three  children,  and  in  order 
to  secure  a  further  provision  for  his  said  wife  and  children, 
(other  and  considerable  provision  having  been  made  by  the  or- 
iginal settlement,)  he,  the  said  Sir  James  Campbell,  had  invest- 
ed the  sum  of  10,000/.  sterling  in  the  purchase  of  11,019/.  5^. 
8d.,  3/.  per  cent.  Consolidated  Bank  Annuities,  in  the  names  of 
the  Marquis  of  Sligo  and  John  Home  Home,  as  they  did  thereby 
admit  and  acknowledge,  to  be  held  upon  and  for  the 
trusts  ^thereinafter  declared :  it  was  witnessed,  that  for    [*665] 


666  CASES  m  CHANCERT. 

184!U- CuD|ib«a  T.  Homo. 

the  considerations  thereinbefore  mentioned,  6cc,  and  Sir  James 
Campbell  did  thereby  declare  that  the  Marquis  of  Sligo  and 
said    John  Home  Home,  their  executors,  ice,  should  stand 
and  be  possessed  of  and  interested  in  the  said  sum  of  11, 
0192.  6s.  8d.,  Three  per  cent  Ccmsolidated  Bank  Annuities 
(with  power  to  vary  the  securities  as  therein  mentioned,)  and 
should,  from  time  to  time,  pay  the  dividends,  interest,  and  an 
nual  produce  of  said  trust  monies,  stocks,  funds,  and  securities 
to  Sir  James  Campbell  and  his  assigns  during  his  life,  and  after 
his  decease,  to  Lady  Dorothea  Louisa  Campbell,  for  her  life, 
and  after  the  decease  of  the  survivor,  should  stand  and  be  pos 
sessed  of  and  interested  in  all  and  singular  the  said  trust  mo 
nies,  stocks,  funds,  and  securities,  and  the  interest,  dividends, 
and  annual  produce  thereof,  in  trust  for  all  and  every,  or  such 
one  or  more,  exclusively  of  the  others  or  other,  of  the  children 
or  child  of  the  said  Sir  James  Campbell,  by  said  Lady  Dorothea 
Louisa  Campbell,  then  living,  or  thereafter  to  be  born,  with 
such  provisions  for  their  respective  maintenance,  education  and 
advancement,  at  such  age,  day,  or  time,  or  respective  ages,  days, 
or  times,  and,  if  more  than  one,  in  such  parts,  shares,  and 
proportions,  and  with  such  annual  sums  of  money,  and  limita- 
tions over,  for  the  benefit  of  the  said' children,  or  some  or  one 
of  them,  and  upon  such  conditions,  with  such  restrictions,  and 
in  such  manner  as  the  said  Lady  Dorothea  Louisa  Campbell 
should,  notwithstanding  her  coverture,  by  any  deed  or  deeds, 
instrument,  or  instruments  in  writing,  with  or  without  power  of 
revocation  and  new  appointment,  to  be  by  her  sealed  and  deUv- 
ered  in  the  presence  of  and  attested  by  two  or  more  credible 
witnesses,  or  by  her  last  will  and  testament,  d&c,  from  time  to 
time  direct  or  appoint,  and  in  default  of  any  such  direction  and 

appointment,  in  trust  for  all  and  every  the  children  and 
[•666]    child  then  living,  or  thereafter  to  be  born,  *of  the  said  Sir 

James  Campbell  and  Lady  Dorothea  Louisa  Campbell. 

Sir  James  Campbell  died  in  May,  1835,  leaving  his  wife  Lady 

Dorothea  Louisa  Campbell,  and  four  children  by  her,  surviving 
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him ;  namely,  Elizabeth  Ann  Louisa,  Charlotte,  Emily,  and 
James. 

The  sum  of  11,019/.  &s.  8d.  consols,  mentioned  in  the  settle- 
ment, was  invested  in  the  joint  names  of  the  Marquis  of  Sligo 

« 

and  John  Home  Home,  at  the  time  of  the  execution  of  the  in- 
denture of  22nd  July,  1834,  and  it  had  remained  so  invested 
upon  the  trusts  of  that  indenture  ever  since. 

Elizabeth  Ann  Louisa,  the  eldest  daughter  of  Sir  James  and 
Lady  Dorothea  Campbell,  attained  the  age  of  twenty-one  years 
on  the  24th  January  1840. 

By  an  indenture  dated  the  20th  March  1840,  and  made  be- 
tween Lady  Dorothea  Louisa  Campbell  of  the  one  part,  and 
Elizabeth  Ann  Louisa  Campbell  of  the  other  part,  reciting  the 
settlement  of  the  24th  July,  1834,  the  death  of  Sir  James  Camp- 
bell leaving  such  children  as  before-mentioned,  and  that  Eliza- 
beth Ann  Louisa  had  attained  the  age  of  21  years,  and  that 
Lady  Dorothea  Louisa  Campbell  was  desirous  of  making  an 
immediate  independent  provision  for  Elizabeth  Ann  Louisa 
Campbell,  d&c,  it  was  witnessed  that  Lady  Dorothea  Louisa 
Campbell,  in  consideration  of  natural  love  and  affection,  and 
in  exercise  of  the  power  reserved  to  her  by  the  settlement,  ap- 
pointed the  whole  of  said  sum  of  11,019/.  6^.  8d.  stock  to  the 
said  Elizabeth  Ann  Louisa  Campbell,  her  executors,  adminis- 
trators, and  assigns,  to  and  for  her  and  their  own  exclusive  use 
and  benefit.    And,  for  the  consideration  aforesaid,  it  was  further 
witnessed  that  the  said  Lady  Dorothea  Louisa  Campbell  there- 
by absolutely  assigned,  transferred,  set  over,  remised,  and  re- 
leased, to  the  said  Ann  Louisa  Campbell,  her  executors, 
&c.,  the  life  interest  of  her  the  said  Lady  'Dorojthea    [•667] 
Louisa  Campbell,  of  and  in  the  dividends,  interest,  and 
annual  produce  arising  from  said  settled  fund,  to  the  end,  intent, 
and  purpose,  that  the  whole  of  said  11,019/.  5^.  8d.j  Three  per 
cent  Consols,  and  the  dividends,  interest,  and  annual  produce 
thereof,  might  thenceforth  become  and  be  the  sole,  absolute, 
exclusive  property  of  the  said  Elizabeth  Ann  Louisa  Campbell, 
her  executors,  administrators,  and  assigns. 
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This  deed  was  daly  executed  in  conformity  with  the  requisites 
of  the  power  contained  in  the  settlement 

One  of  the  trastees,  John  Home  Home,  having  refused  to 
join  in  the  transfer  of  the  11,019/.  6s.  8d.  stock  to  Elizabeth 
Ann  Louisa  Camphell,  as  appointee  under  the  last-mentioned 
indenture,  the  present  bill  was  filed  by  her,  and  the  Maiquis  of 
Sligo,  against  Home  and  Lady  Dorothea,  to  obtain  a  declaration 
that  the  plaintiff  was  entitled  to  the  stock,  and  for  a  transfer 
thereof  accordingly. 

The  defendant  Home,  by  his  answer,  stated  that  he  had  been 
appointed  one  of  the  executors  of  the  testator,  and  he  believed 
that  Lady  Dorothea  had  possessed  herself  of  part  of  the  testa- 
tor's assets,  of  which  he  and  his  co-executors  had  not  been  ab^s 
to  obtain  a  satisfactory  account.  That  a  suit  of  ^  Campbell  v. 
Campbell "  had  been  instituted  by  the  Rev.  A.  M.  Campbell,  as 
the  next  friend  of  the  infants,  for  the  administration  of  the  tes- 
tator's estate ;  and  that  afterwards  a  suit  of  "  Campbell  v.  Mac- 
kay "  had  been  instituted  by  Lady  Dorothea  herself  for  the 
same  purpose,  and  also  for  the  purpose  of  carrying  into  execu- 
tion the  settlement  made  previously  to  her  marriage,  and  the 
settlement  of  July  1834.  (See  2  Myl.  &  C.  25.)  That  the  fund 
now  in  question  formed  part  of  the  subject  of  the  suit  of  "  Camp- 
bell V.  Mackay,"  and  although  the  proceedings  in  that  suit  had 
been  stayed  by  the  order  of  the  court  for  the  benefit  of  the  in- 
fants, yet  it  was  competent  to  Lady  Dorothea  and  the  plaintiff, 
who  had  attained  her  majority,  to  prosecute  that  suit  if 
[•668]  they  pleased,  though  not  as  an  infants'  *suit.  That  an  or- 
der had  been  made,  in  "  Campbell  v.  Campbell,"  direct- 
ing Lady  Dorothea,  who  was  guardian  of  the  infants,  to  bring 
them  within  the  jurisdiction,  but  that  she  had  refused  to  comply 
with  it.  That  it  might  be  necessary  to  retain  the  life  interest 
of  Lady  Dorothea  in  the  fund,  either  to  compel  her  to  obey  Ihe 
orders  of  the  court  or  to  replace  the  assets  for  which  she  had 
not  accounted.  That  the  defendant  believed  that  Lady  Doro- 
thea had  incurred  debts  which  she  had  no  means  of  dischaig- 
ing.    That  he,  the  defendant,  was  not  satisfiied  that  the  appoint- 
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ment,  even  if  duly  executed,  was  made  by  Lady  Dorothea,  bona 
JUcj  for  the  benefit  of  the  plaintiff,  more  especially  as  the 
plaintiff  was,  as  he  believed,  under  the  influence  or  control  of 
her  mother,  and  deprived  de  facto  of  the  protection  of  this  Court ; 
that  there  was  no  reasonable  cause  assigned  for  the  transfer  of 
so  large  a  fund  to  the  plaintiff;  and  that  there  was  reason  to 
apprehend  that  the  transfer  was  made  as  a  means  of  enabling 
Lady  Dorothea  to  obtain  funds  wherewith  to  pay  the  debts 
which  she  had  probably  incurred ;  under  these  circumstances 
the  defendant  stated  that  he  should  not,  as  he  considered,  be 
doing  his  duty  to  the  other  children,  who  were  still  infants,  if 
he  parted  with  this  fund  without  the  sanction  of  the  Court[l] 

It  was  admitted  that  the  plaintiff  was  living  with  her  mother, 
and  it  was  not  suggested  that  any  marriage  was  in  contem- 
plation. 

Mr.  Simpkinson  and  Mr.  Parry ^  for  the  plaintiff. 

Mr.  Cooper  and  Mr.  Fisher^  for  the  defendant  Lady  Doro- 
thea. 

Mr.  Russell  and  Mr.  Craig,  for  the  defendant  Home,  contend- 
ed that  it  was  clear  from  the  language  of  the  settlement,  taken 

[1]  In  Campbell  v.  Maekay,  2  Myl.  h.  Cr.  25,  refetred  to  mpra.  Lord  Cotteaham 
held ;  thai  if  seyenU  suits  be  iiutituted  for  the  benefit  of  infants,  and  for  the  protection  of 
their  property,  the  Court  will  give  a  preference  to  that  which  is  capable  from  its  frame  of 
being  most  beneficially  and  efllectnally  prosecuted,  notwithstanding  that  in  point  of  form 
the  relief  sought  by  another  is  more  extensive.  The  Lord  Chancellor  imposed  the  costs 
upon  the  trustees,  observing ;  "  It  is  certainly  not  usual  to  make  trustees  for  infants,  or 
their  next  friends,  pay  peisonally  the  costs  of  proceedings ;  but  it  would  not  be  a  useful 
exercise  of  the  discretion  of  the  Court  to  abstain  from  makmg  an  exception,  when  a 
ooniBe  of  nnnecessary  litigation  appears  to  have  been  adopted.  Lady  Dorothea,  indeed, 
is  not  only  acting  as  next  friend  for  her  children,  but  in  her  own  right ;  and  I  think  the 
trnsteee,  if  justified  in  demurring  at  all,  instead  of  trusting  to  the  result  of  an  inquiry 
as  to  the  two  suits  which  were  then  pending,  might  have  been  satiefied  with  the 
decmon  of  the  Vice-Chancellor  upon  the  demurrer,  which  would  have  been  a  com- 
plete  exoneratmi  to  them." 

Vol  I.  85 
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altogether,  that  it  was  not  intended  that  the  appointment 
[*669]    should  take  place  till  after  the  death  of  *the  survivor  of 

the  parents.  [The'  Vtce-Chanedlor. — 3f  '  Queen  v.  Far- 
quhar,{a)  exhausts  the  whole  subject]  They  relied  on  the  facts 
stated  by  the  answer  as  a  justification  of  the  defendant's  refusal 
to  transfer  the  fund.  They  referred  to  Lord  ERnchinbndce  v. 
8eymour.{b)  [The  Vice-ChtmceUjor, — ^Here  the  plaintiff  has  at- 
tained twenty-one.] 

The  Vice-Chancellor. — ^If  I  were  to  refuse  to  give  effect 
to  the  appointment  in  this  case,  or  to  the  assignment,  it  would 
be  to  decide,  or  very  nearly  to  decide,  that  in  no  case  where 
a  party  assigns  a  life-interest  to  an  adult  child,  an  exclusive 
power  of  appointment  should  be  exercised. 

The  settlement  is  proved  containing  the  exclusive  p6wer  of 
appointment;  the  number  of  children  is  proved ;  the  age  of  the 
eldest  child  and  the  appointment.  The  appointment  is  made 
by  a  person,  of  whose  character  there  is  no  impeachment ;  and 
it  is  further  sustained  by  the  junction  with  the  appointee,  in  the 
suit  for  the  purpose  of  enforcing  the  appointment,  of  a  person 
of  honour  and  character  who  is  one  of  the  trustees  of  the  fund. 
I  cannot,  therefore,  hesitate  as  to  giving  effect  to  it 

It  is  quite  true  that  this,  as  well  as  every  other  transaction, 
may  be  affected  by  some  possible  fraud  or  mistake,  or  miscon- 
duct ;  but  where  is  the  fraud,  or  the  mistake,  or  the  misconduct 
here  ?  It  is  barely  hinted  at  in  the  answer.  It  is  not  alleged, 
or  if  alleged,  not  proved ;  and  there  seems  to  be  no  reason  to 
Ix^lieve  it  What  may  be  the  intention  of  this  lady  in  regard  to 
tlie  disposition  of  the  money,  is  not  a  question  with  which  the 
Court  has  to  deal.  If  it  can  ever  be  shown  that  this  deed  was 
executed  from  improper  motives,  those  who  are  interested  in 
doing  so  can  apply  to  set  it  aside.  There  is  nothing  whatever 
to  justify  this  Court  in  not  giving  effect  to  it  at  present  [2] 
[•670]        *With  regard  to  the  history  into  which  the  defend- 

(a>  11  Ves.  467.  (6)  1  Bio.  Q,  C.  39& 

[9]  The  quMtion  u  to  the  frandoleiit  execution  of  a  power  of  appointment,  came 
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ant  has  entered  offonner  suits  and  former  disputes,  and  the 
real  or  supposed  misconduct  on  the  part  of  the  mother, of 
the  plaintiff,  I  have  nothing  whatever  to  do  with  it.  The 
question  now  before  the  Court  is  a  mere  question  of  right 

Considering  the  line  of  defence  taken  by  the  answer,  and  the 
quantity  of  irrelevant  matter  into  which  the  defendant  has  trav- 
elled ;  and  considering  also  the  absence  of  any  ground  for  the 
objection  which  has  been  brought  forward  against  this  ap- 
pointment, it  is  impossible  for  me  to  give  Colonel  Home  his 
costs.  I  do  not,  however,  think  it  necessary  to  fix  him  with 
costs.[3] 

before  Lord  Chancellor  Sagden,  in  a  later  case,  the  decision  of  which,  however,  tamed 
very  much  upon  the  construction  of  long  instruments,  and  on  complicated  matters  of 
fact,  a  synopsis  of  which  would  not  compensate  the  reader  for  his  attention.  It  was  held 
that  where  a  power  of  appointment  was  vested  in  a  father,  and  a  stipulation  was  in- 
troduced in  the  instrument  by  which  it  was  sought  to  be  carried  into  effect  for  his  own 
benefit — (exclusively,  a^  must  be  inferred  from  the  facts  of  the  case  ;)  such  disposition 
was  a  fraud  upon  the  power ;  though  to  render  it  fraudulent,  it  is  sufficient  that  it 
was  partially  beneficial.    The  Lord  Chancellor  said  :  "  I  see  nothing  in  the  circum- 
fltances  to  distinguish  this  case  from  the  common  case  of  a  power  of  appointment 
vested  in  a  father,  and  a  stipulation  made  by  him  for  his  own  benefit,  in  the  exercise 
of  it,  which  this  Court  has  always  considered  as  a  fraud  upon  the  power.     The  fraud 
consists,  not  in  the  selection  by  the  father  of  one  child  in  preference  to  another,  but 
in  the  arrangement  which  makes  the  appointment,  though   in  form  to  the  child,  in  ef- 
fect an  appointment  to  the  father  himself.      To  make  such  an  appointment  fraudu- 
lent, it  is  not  necessary  that  it  should  be  wholly  for  the  benefit  of  the  father ;  it  is 
enough  that  it  is  partially  so  ;  and  if  it  be  either  wholly  or  partially  in  the  father's 
favour — if  any  benefit  be  derived  to  the  father  himself,  through  the  instrumentality  of 
that  power  of  appointment,  this  Court  holds  that,  though  in  legal  form  it  is  exercised 
in  favour  of  the  son,  it  is  a  fraudulent  and  void  disposition."    JacluonY,  Jackson, 
(Soy.  1843,)  Drury  91,  113. 

[3]  When  a  trustee  will  be  fixed  with  costs,  see  in  addition  to  tho  case  cited  supra, 
p.  668,  n.  (1) ;  Thorhyy,  YeaU,  ante,  438  ;  Willis  v.  Hiscox,  4  Myl  &  Cr.  197 ; 
Angell  V.  Davis,  id.  362 ;  Wilson  v.  Wilson,  2  Keen,  249  ;  Greenwood  v.  Wake- 
ford,  1  Boav.  581, 2;  PooU  v.  Pass,  id.  600 ;  Heviitt  v.  Foster,  7  Beav.  348 ;  Pen- 
fold  V.  Bouch,  4  Hare,  271.  But  see  Knight  v.  Martin,l  Russ.  &  M.  70,  where  a  trus- 
tee refusing  to  pay  a  legacy  "  in  a  case  which  admitted  of  no  doubt,"  was  not  charged 
vrith  costs.  Trustees  of  a  term ,  the  trusts  of  which  had  been  put  an  end  to  by  the  cestui 
que  trust,  were  held  entitled  to  their  costs  of  a  suit  to  compel  an  assignment  of  the 
term  to  the  purchaser  of  the  property,  on  the  gnmnd  that  fall  and  Mcante  infoima- 
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Pitt  v.  Bonner. 

1849:  Jane  9th. 

Where  a  decree  has  heen  had  against  aeveral  defendants  with  ooita,  and  one  of 
them  has  heen  compelled  to  pay  the  whole  coats,  the  Conit  will  by  ooosent  decree 
the  contrihntion  between  the  co-defendants,  on  motion  in  the  same  saiL 

The  plaintiflf  filed  his  bill  to  recover  the  arrears  of  an  an- 
nuity which  had  been  granted  by  certain  persons  on  the  security 
of  their  shares  in  a  colliefy.  Hill  was  a  subsequent  mortgagee 
of  those  shares,  and  was  made  a  defendant  The  other  de- 
fendants were  the  executors  and  assignees  of  the  original 
holders,  all  of  whom  had  died  or  become  bankrupt ;  the  as- 
signees of  some  of  them  being  brought  before  the  court  by  sup- 
plemental bill.(a) 

The  plaintiff  having  obtained  a  decree  for  an  account  and 
pajrment  of  the  arrears  of  his  annuity,  with  costs,  against  all 
the  defendants,  proceeded  against  and  recovered  from  Hill  the 
whole  amount  of  the  costs,  amounting  to  847^  1 5^.  Hill  then 
applied  to  the  other  defendants  for  contribution,  in  equal  shares, 
but  could  obtain  no  payment;  those  assignees  who  were 
brought  before  the  court  by  supplemental  bill  contend- 
1*671]  ing  that  they  were  not  called  *upon  to  pay  more  than  a 
share  of  the  costs  of  the  supplemental  suit 

A  motion  was  now  made,  on  behalf  of  Hill,  for  a  reference  to 
the  Master  to  enquire  what  were  the  respective  proportions  of 
the  costs  which  ought  to  be  paid  to  Hill  by  the  co-defendants. 

Mr.  Cooper  and  Mr.  Heathfield,  for  the  motion,  said,  that  al- 
though it  had  been  considered  as  a  general  rule  that  where  a 

tioA  had  not  been  tendered  them  before  the  bill  was  filed.  Holford  y.  Phippt^Z 
Beay.  433.  In  WKitmarth  v.  RoberUotit  poet,  715,  trustees  were  aHowed  fnllooili* 
although  directed  to  perform  the  act  required  by  the  party,  they  having  reasooabfe 
groonds  for  suspicion. 

(a)  llielaetaof  this  case  an  shottly  noticed  in  Bow9er  y.  Ce%,  1  Hare,  109. 
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decree  is  had  against  several  defendants  with  costs,  and  one  is 
compelled  to  pay  the  whole  costs,  his  remedy  against  the  other 
defendants  for  contribution  is  by  action  or  bill,  yet  it  could 
hardly  be  doubted  that  in  a  plain  case  like  the  present  the 
Court  would  give  a  remedy,  by  motion  in  the  suit  in  which 
payment  of  the  costs  was  decreed. .  They  admitted,  however, 
that  they  could  produce  no  other  authority  on  the  subject  than 
Jones  V.  Cawtkome,{a) 

Mr.  Bellamy  and  Mr.  Elmsley^  for  the  defendants,  did  not 
oppose  the  motion. 

The  Vice-Chancellor  said  that  he  had  no  difficulty, 
under  the  circumstances,  in  making  the  order  of  reference. 
The  course  proposed  was  a  desirable  one,  and  might  save  much 
trouble  and  expense.  As  the  plaintiff,  however,  had  no  interest 
in  the  question,  it  should  appear  in  the  order  that  it  was  made 
between  defendants  only. 


•Perry  v.  Walker.  [•672] 

1853 :  June  27th,  Jnly  5th. 

Injunction  to  stay  procecdingB  in  the  Court  of  Bankruptcy,  under  stat  1  &  2  Vict  o. 
110»  after  decree  in  this  Court  for  an  account  against  the  party  taking  those  pro- 
ceedings, refused  under  special  circumstances. 


Ln*  August,  1836,  the  plaintiff  filed  his  original  bill,  against 
the  defendant,  stating  vaiious  dealings  and  transactions  between 
them  in  respect  of  work  and  labour  done  by  the  plaintiff,  as 
bricklayer  and  builder  for  the  defendant,  on  the  one  hand,  and 
money  lent  by  the  defendant,  who  was  a  solicitor,  to  the  plain- 

(«)  3  FowL  Ezc  Pr.  300. 
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tiff  on  the  other  hand ;  and  praying  that  an  account  might  be 
taken  'between  them,  and  that,  upon  payment  of  the  balance, 
certain  leasehold  premises  which  had  been  mortgaged  by  the 
plaintiff  to  the  defendant,  might  be  re-assigned,  &c. 

The  cause  came  on  for  hearing  on  the  16th  March,  1842, 
before  Knight  Bruce,  Y. C,  when  his  Honor  decreed  that  the 
accounts  prayed  by  the  bill  should  be  taken,  with  various 
enquiries  and  directions  as*  to  the  delivery  and  payment  of 
certain  biUs  of  costs  alleged  to  have  been  delivered  by  the  de- 
fendant to  the  plaintiff,  with  liberty  to  state  special  circumstan- 
ces as  to  the  propriety  of  any  charges  therein  contained,  and  a 
direction  to  state  the  course  of  dealing  between  the  parties  rela- 
tive to  interest,  &c. 

The  decree  having  been  passed  and  entered,  the  defendant 
in  June,  1842,  filed  an  affidavit  of  debt  against  the  plaintiff  in 
the  Court  of  Bankruptcy,  pursuant  to  the.  statute  1  &  2  Yict.  c. 
110,  sect.  8  ;  and,  immediately  afterwards,  served  the  plaintiff 
with  notice.  The  plaintiff  then  filed  his  supplemental  bill 
against  the  defendant,  praying  for  an  injunction  to  stay  the 
proceedings  in  bankruptcy. 

The  plaintiff  now  moved  for  an  injunction,  stating,  .by  his 
affidavit,  that  the  whole  of  the  dealings  and  transactions  in 
respect  of  which  the  affidavit  was  filed  in  the  Court  of  Bank- 
ruptcy, were  the  subject  of  the  suit  in  this  Court,  and  tbat 
he  was  not  Adebted  to  the  defendant  on  any  other 
[•673]  'account ;  and  also,  that  he  believed  that  the  object  of 
the  defendant  in  proceeding  as  he  had  done,  was  to 
procure  himself  to  be  named  the  assignee  of  the  plaintiff,  and  so 
to  obtain  controul  over  the  suit  in  this  Court,  and  prevent  the 
accounts  from  being  properly  taken.  The  latter  statement,  as 
to  the  object  of  the  defendant,  was  of  course  denied  by  him. 

Mr.  Russell  and  Mr.  OlcLsse,  for  the  motion,  cited  Atwaod  v. 
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Banlc$y{a)  Storer  v.  JacksonJiP)  Smith  v.  Clecubjfjlfi)  and  Beck- 
ford  y  .Kemble,(d) 

Mr.  Cooper  and  Mr.  Wright^  contra. — First,  it  may  be  doubted 
whether  this  Court  has  jurisdiction  to  interfere;  but,  at  all 
events,  the  Court  of  Bankruptcy  has  the  preferable  jurisdiction. 
The  principles  laid  down  in  Atwood  y.  Banks,  are  new.  It 
will  perhaps  be  contended  that  the  Court  of  Bankruptpy  cannot 
interfere  till  a  fiat  has  issued.  But  all  courts  haye  perfect  con- 
troul  oyer  their  own  records ;  and  the  plaintiff  might  haye  made 
an  application  to  the  Court  of  Review  to  take  the  affidavit 
off  the  file,  on  the  ground  of  the  parties  avskiling  themselves  of 
the  act  in  a  fraudulent  way.  That  such  a  right  exists  in  bank- 
ruptcy may  be  inferred  from  the  language  of  Lord  Eldon  in 
Ss  parte  La$ichestery{e)  where  he  speaks  of  the  general 
right  *to  take  out  a  commission  of  bankruptcy,  where  [*674] 
"  there  is  no  preventive  remedy."  Other  cases  lead  to  the 
same  conclusion :  Ex  parte  Oallimore,{f)  Ex  parte  Har- 
court{g)    Ex  parte  Brittain,{h) 

Secondly,  if  this  Court  has  jurisdiction,  or  should  think  pro- 
per to  interfere,  it  will  not  look  into  the  motives  of  the  creditor 

(a)  2  Bmt.  192. 

(6)  Cor,  V.  C.  E.  Nov.  1841.    The  case,  as  eUted  at  the  bar,  was  this :  Storer 
was   in  partnenhip  with  three  iDdrndnals.    They  had  an  acooont  with  the  Joint 
Stock  BankiDi;  Company  at  Hull,  and  a  large  debt  was  doe  from  them  to  the  Com- 
pany.    Storer  having  dispates  with  his  partnera,  filed  a  bill  against  them  for  an  ac« 
ooont.     The  other  partnera,  who  were  influential  shareholden  in  the  banking  com- 
pany, induced  the  company  to  file  an  affidavit  of  debt,  and  to  give  notice  to  Storer  of 
their  intention  to  make  him  a  bankrupt  under  1  &  2  Vict  c.  110.    The  same  solici- 
tor acted  for  the  company  and  for  Storer's  firm.     The  Vice'ChanetlUn  of  England 
|rrani«d  an  injunction  to  restrain  the  proceedingp  in  bankruptcy.    [S.  C.  Feb.  1842, 
13  Sim.  503,  in  which  the  Vice-Chancellor  refused  to  dissolve  the  injunction,  on  the 
ground  of  the  pendency  of  a  motion  for  the  production  of  documents.    The  Elditor 
haa  met  with  no  report  of  the  portion  of  the  ease  stated  in  the  note,  oufra,"] 

(«)  Cor.  V.  C.  E.  (/)  2  Roae,  234. 

(<0  1  Sim.  &  St  7.  ig)  Id.  203. 

(«)  17  Ves.  513.  (A)  3  Mount  ds  A.  325. 
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ia  taking  the  present  step ;  and  here  therq  is  no  ground  to  sap- 
pose  the  existence  of  any  but  legitimate  motives :  Ex  parte 
Wilb€amy{a)  Ex  parte  ParkeSj{b)  Ex  parte  Boume^{c)  Ex  par- 
te  Smiihj{d)  Ex  parte  Chriatie^e)  Ex  parte  Kemp.{f) 

• 

In  the  course  of  the  argument  the  Vice-ChanceUar  asked  the 
plaintiff's  counsel  whether  they  would  admit  that  at  the  time 
of  filing  the  affidavit,  he  was  a  trader  within  the  meaning  of 
the  bankrupt  laws  ?    This  they  declined  to  do. 

Mi/  5th. — ^The  Y ice-Chancellor. — ^The  decisions  of  the 
Master  of  the  Rolls  and  the  Vke-ChanceUor  of  England,  are 
decisions  on  a  subject  of  great  difficulty.  They  are  very  im- 
portant, and  worthy  of  much  consideration ;  but  it  is  not  neces- 
sary for  me,  in  this  case,  to  express,  nor  do  I  wish  to  be  under- 
stood as  expressing  any  assent  to  or  dissent  from  them.  There 
is  no  equity  in  support  of  this  motion,  except  that,  as  between 
the  parties,  there  has  been  a  decree  for  a  general  account ;  the 
plaintiff  grounds  his  application  on  the  supposed  analogy  be- 
tween an  action  which  might  be  the  subject  of  an  injunctioa  in 

such  a  case,  and  a  fiat  in  bankruptcy.  I  apprehend 
[*675]    that,  although  a  decree  may  *not  contain  an  injunction 

yet  an  action  will  not  be  permitted  upon  any  matter  in- 
volved in  the  account  directed  by  the  decree.  The  analogy  be- 
tween the  case  of  an  action  at  law  and  that  of  a  fiat  in  bank- 
xuptcy,  is  not  perfect.  Undoubtedly  there  is  this  inconvenience 
in  proceeding  in  bankruptcy,  that  the  petitioning  creditor  mnst 
establish  his  debt,  and  to  do  so  he  must  bring  under  the  consid- 
eration of  the  Court  of  Bankruptcy  the  same  matters  as  he 
brings  here.  In  the  present  case,  however,  that  I  think  cannot 
lead  to  any  great  inconvenience,  as,  after  all  the  accounts  haye 
been  taken,  Mr.  Walker  will  probably  be  found  a  creditor  of 

(a)  Back,  459.  (d)  1  Rose,  147. 

(b)  3  Dea.  31.  (e)  Mont  &,  B.  314. 

(c)  2  Gl.  &  J.  137.  (/)  1  Mont.  D.  Sl  D.  657. 


CASES  IN  CHANCERY.  676 

1843.— Perry  v.  Walker. 

the  party  moving.  Supposing  a  fiat  to  issue,  it  may  delay 
these  proceedings  for  a  time,  but  the  Court  of  Review  will  take 
care  that  such  delay  shall  not  cause  injustice.  If  this  be  a 
cause  ii^  which,  on  general  grounds,  the  defendant  ought  to  be 
prevented  from  issuing  a  fiat,  the  Lord  Chancdlor^  or  the  Court 
of  Review,  is  the  proper  quarter  to  which  to  make  an  applica- 
tion on  the  subject.  The  analogy  between  an  action  at  law  and 
a  fiat  in  bankruptcy  fails  here,  especially  in  this,  that  where  the 
Court  stays  an  action,  it  generally  has  a  party  before  it  who  has 
no  legal  defence.  In  the  present  case,  the  party  moving  de- 
clines to  admit  that  he  was  a  trader ;  and  if  I  stay  these  pro- 
ceedings without  such  an  admission  on  his  part,  the  defendant 
may  lose  his  evidence.  The  defendant  has  done  that  which 
^mounts  to  an  act  of  bankruptcy  enforced  on  his  debtor ;  now, 
if  that  be  an  act  of  bankruptcy  it  does  not  protect  the  property 
unless  the  fiat  be  issued  within  two  months.  I  am  much  struck 
with  the  circumstances  that  the  plaintiff  declines  to  admit  that 
he  was  a  trader.  I  do  not  approve  of  these  proceedings  against 
him,  and  regret  that  they  have  been  taken ;  but  as  his  counsel 
have  deliberately  refused  to  give  an  undertaking  to  admit  the 
trading  at  the  period  when  the  defendant's  affidavit  was 
made,  and  to  admit  such  'affidavit,  as  an  act  of  bank-  [*676] 
ruptcy  at  any  time  hereafter,  I  shall  make  no  order  on 
this  motion. 


1842 :  Jnly  Itt 

The  CooTt  reftned  to  dkpanper  a  plaintiff,  although  in  the  poneeemon  of  propertyi  and 
in  the  ezereiee  of  a  busineaB ;  the  poMewon  of  the  property  being  wrongful,  the 
wrongful  poBMMon  aoquieeced  in  by  the  adTOxae  party,  and  the  businen  being 
necessary  to  the  maintenance  of  himself  and  family. 

In  the  interval  between  the  motion  for  the  injunction  and  the 

judgment  thereon,  as  before  stated,  a  motion  was  made  to  dis* 

pauper  the  plaintiflf,  who  had  been  admitted  to  site  in  forma 

pauperis  upon  the  usual  affidavit  "  that  he  is  not  worth  the 

sum  of  62.  in  all  the  world,  his  just  debts  being  first  paid ;  his 

Vol.  I.  86 
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wearing  apparel  and  the  matters  in  question  in  this  cause  ooiy 
excepted." 

In  support  of  the  motion  the  affidavits  of  Henry  Gridley  and 
Charles  Lewis  were  read.  From  the  former  affidavit  it  appeared 
that  Gridiey  was  tenant  to  the  plaintiff  of  certain  premises  at 
the  rent  of  221,  per  annum ;  that  in  March  1838,  he  was  served 
with  notice  firom  the  defendant  as  mortgagee  of  the  premises  to 
pay  the  rent  to  him ;  that  the  deponent  nevertheless  continued 
to  pay  the  rent  to  the  plaintiff,  or  his  order,  under,  a  bond  of 
indemnity  executed  to  him  by  the  plaintiff,  and  that  such  pay- 
ments, notwithstanding  applications  made  by  the  defendant, 
continued  to  be  made  either  voluntarily  or  under  distresses  until 
Lady-day,  1842,  inclusive,  and  that  the  plaintiff  had  since 
threatened  to  distrain  for  the  rent  due  at  Midsummer,  1842. 

The  affidavit  of  Lewis  was  to  the  effect  that  in  March,  1841, 
the  plaintiff  entered  into  a  contract  with  one  Cozer  to  do  certain 
repairs  to  a  house  at  the  price  of  236/.  That  between  that  time 
and  January,  1842,  the  plaintiff  received  from  Cozer  the  sum 
of  207/.  109.  on  account  of  the  contract,  and  still  claimed  and 
had  commenced  an  action  in  the  Court  of  Q^ueen's  Bench  against 
Cozer  for  a  balance  of  69/.  0^.  6d. 

The  counter  affidavit  of  the  plaintiff  admitted  the  contract  ci 
Cozer,  but  alleged  debts  owing  on  the  contract  exceedii^  die 
money  to  be  recovered  in  the  action ;  "  and  that  after  pa3rmeDt  of 
such  debts,  and  excepting  the  matters  in  question  in  these  causes, 
the  deponent  is  not  worth  the  sum  of  5/.  in  all  the  wodd." 
[•677]  •Mr.  Cooper  and  Mr.  Wright,  for  the  motion,  con- 
tended that  the  circumstances  proved  on  behalf  of  the 
defendant  were  a  sufficient  ground  to  dispauper  the  plaintiff, 
although  in  the  words  of  the  plaintiff's  affidavit,  "  his  just  debts 
being  first  paid,"  he  might  not  be  worth  5/.  The  words  of  the 
affidavit  had  from  time  to  time  varied,  and  were  not  now,  if 
they  had  ever  been,  strictly  regarded.  The  Court  had  always 
looked  to  the  property  which  a  man  had  in  his  possession,  and 
the  manner  of  his  living.    Prac.  Reg.  p.  268  (1st  ed. ;)  Wy.  Prac 
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Beg.  321 ;  Spencer  v.  Bryant  ;(o)  Lovekin  v.  Edwards  ;(b) 
Anon,  (per  Holt,  C.  J.;)(c)  Bartlct  v.  Smith  ;{d)  Ramilli/  v. 
Orint;\e)  Deaves's  MSS,(f). 

Mr.  Russell  and  Mr.  Olasse,  contra,  cited  Raxworthy  y. 
Raxworthy,{s^)  and  after  observing  that  the  contract  referred  to 
in  the  affidavit  was  entered  into  in  the  course  of  (he  plaintiff's 
business,  contended  that  the  circumstance  of  his  earning  a 
maintenance  by  his  labour  was  no  ground  for  dispaupering 
him.  • 

*The  Vice-Chancellor,  in  the  course  of  the  argu-  [*6781 
ment,  said  that  he  had  always  been  impressed  with  the 
propriety  of  the  opinion  of  Holt,  C.  J.,  in  the  case  in  Salkeld. 
If  the  words  of  the  affidavit,  as  it  appeared  to  be  framed  in 
modem  times,  were  to  be  strictly  regarded,  the  great  majority 
of  mankind  would  have  a  right  to  sue  as  paupers. 

(a)  11  Ves.  49.  (d)  In  Ch.  8  Nor.  1785. 

{b)  I  Phil.  179.    [The  Editor  cannot  verify  this  reference.] 

(e)  2  Salk.  507.  (e)  2  Beay.  186. 

(/ )  The  foUowin^f  ie  an  extract  from  Mr.  Deaves's  MSS. : — "  Pauper — -plaintiff, 
how  admitted, — Plaintiff  having  made  the  luaal  affidavit  that  he  is  not  worth  5Z., 
his  wearing  apparel  and  the  mattere  in  qnertion  excepted,  praya  that  he  may  be 
admitted  to  file  his  bill  and  proaecnta  his  muiSn/onna  pauperit,  and  that  A.  B.  may 
be  assigned  his  coonsel,  and  C.  D.  his  sii-derk.  Answer — Filing  tho  affidavit,  be 
it  as  prayed." 

The  reporters  have  been  furnished  by  the  registrar,  Mr.  Monro,  with  the  following 
cases,  from  which  it  seems  doubtfol  whether,  at  the  time  the  orders  in  those  cases 
were  made,  the  form  of  the  affidavit  was  nniform. 

Duke  V.  Tovey,  31  Jan.  1705.  "The  plaintiff,  the  petitioner,  alleges  that  1^ 
reason  of  his  poverty  he  is  not  able  to  proceed,  not  being  worth  5i.,  as  by  affidavit  on 
record  appears ;  and  therefore  6lc    Filing  the  affidavit,  let  it  be  as  desired. 

"J.  Taxvoa." 

Janet  v.  Harrieon,  5th  FeU  1705. — ^Plahitiff,  petitioner,  alleges  that  by  reason  of 
poreity,  not  being  worth  52.  in  all  the  world,  his  debts  paid,  his  wearing  apparel  and 
matters  in  qnesiion  excepted,  whereof  affidavit  is  made,  may  it  therefore  &c.  Filing 
the  affidavit,  let  it  be  as  desired.  "  J.  Texvox." 

And  see  Bawyer  v.  HaUs,  R.  L.  1700,  A.  fo.  1. 

C^)  16  Law  J.  13S. 
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The  plaintiff's  counsel  ultimately  offered  to  give  an  under- 
taking that  the  plaintiff  should  not  interfere  with  the  property 
in  question  in  the  suit  without  the  defendant's  permission^  and 
to  agree  to  an  order  for  a  receiver  if  required. 

The  Yice-Chancellor. — ^In  this  case,  it  is  highly  prohahle 
that  the  plaintiff  is  entirely  insolvent — ^that  is,  that  his  affidavit 
is  true,  that  he  is  not  worth  5^  after  payment  of  all  his  debts. 
Taking  that  fact  to  be  so,  it  is  not  sufficient  to  support  the  order 
admitting  him  to  sue  in  forma  pauperis,  if  the  order  can  be 
impeached  on  the  other  grounds  which  have  been  taken. 

The  grounds  of  impeachment  are,  first ;  that  the  plaintiff  had 
the  whole  or  part  of  the  property  in  dispute  in  his  possession 
and,  secondly,  that  by  his  own  showing,  he  has  other  property, 
which  maintains  him  in  such  a  manor  as  to  preclude  the  asser- 
tion of  pauperism.  As  to  the  first  ground,  the  possession  is 
altogether  wrongful,  if  it  is  possession.  YiThen  he  had  mort- 
gaged to  the  defendant,  and  the  defendant  had  given  him  notice 
not  to  interfere  with  the  mortgaged  property,  he  from  time  to 
time  wrongfully  and  improperly  demanded  and  received  rent 
from  the  tenants.  Considering  that  the  possession  of  the  plain- 
tiff, if  any,  is  wrongful — that  the  property  has  been  acquired  by 
him  by  aggression,  if  it  all, — considering  also  the  length  of  time 
during  which  the  adverse  pafty  (himself  a  member  of  the  l^:al 
profession)  has  known  of  the  wrongful  acts  of  the  plain- 
[•679]  tiff  and  acquiesced  in  his  carrjring  *on  the  suit  in  the 
character  of  a  pauper,  I  think  it  would  be  giving  these 
acts  too  much  weight  to  treatt  hem  as  equivalent  to  the  posses- 
sion of  property.  I  think  it  would  be  too  much  not  to  take  the 
undertaking  and  consent  which  he  is  wiUing  to  give,  that  is  to 
say,  not  to  interfere  with  the  property,  and  not  to  object  to  a 
receiver. 

The  next  point  made  is,  that  the  plaintiff  has  acquired  prop- 
erty by  the  exercise  of  his  trade.  It  appears  that  at  one  time 
he  kept  a  public-house,  and  that  he  has  carried  on  the  business 
of  a  bricklayer.    Having  been  released  from  imprisonment  be 
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has  been  endeavouring  to  maintain  himself  by  his  labour.  I 
agree  in  the  observation  that  a  party  preferring  labour  rather 
than  becoming  an  incumbrance  on  the  parish  does  not  lose 
the  right  of  suing  in  forma  pauperis.  To  hold  the  contrary 
would  be  hard,  and  a  discouragement  to  honest  industry.  In 
order  to  dispauper  a  man,[l]  he  must  be  shown  to  be  living  in 
the  apparent  enjoyment  of  substantial  means,  that  is  to  say, 
substantial  with  reference  to  his  station  and  position  in  society, 
or  carrying  on  business  in  a  way  inconsistent  with  the  character 
of  a  pauper.  If  that  had  been  so  here,  I  should  have  felt  little 
or  no  difficulty  in  dispaupering  the  plaintiff.  But  it  does  not  ap- 
pear from  the  affidavits  where  he  was  residing  or  how  living  ; 
whether  in  an  humble  lodging  or  a  house  of  his  own,  or  in  short 
what  are  his  apparent  means,  or  the  means  which  he  exhibits 
to  the  world.  It  has  only  been  shown  that  he  has  been  in  an 
emplojrment,  in  which  or  to  which,  he  says,  he  has  been  assisted 
oy  considerable  loans.  It  appears,  indeed,  that  he  has  been  suing 
a  party  at  law  without  proceeding  in  forma  pauperis^  and  I  was 
at  first  struck  with  that  circumstance  ;  but  it  may  be  remarked 
that  he  might  not  be  able  to  make  a  proper  affidavit  in  that 
cause  by  reason  of  his  property  in  this :  which  property  is  the 
subject  of  ex&mination  here,  though  there  it  would  not 
be  so.  That  removes  the  'objection  upon  that  point.  [*680] 
Therefore,  not  knowing  how  he  is  carrying  on  busi- 
ness, except  that  he  is  working  for  money  for  the  purpose  of 
providing  for  his  family,  and  not  living  on  charity,  I  think  it 
would  be  unsafe  to  dispauper  him  upon  the  grounds  suggested ; 
and  upon  the  whole,  though  not  blaming  the  defendant  for 
making  the  motion,  I  think  it  right  to  dismiss  it  and  to  receive 
the  plaintiflF's  undertaking  and  consent.[2] 

[1]  When  this  caae  again  came  before  the  Viee-Chancellor,  on  a  iimilar  motion, 
he  taid,  in  the  coarae  of  the  aignment :  "  that  he  could  not  in  an  unqaalified  man- 
ner, adopt  the  olwenratioD  attributed  to  him  in  the  report  of  this  caae,  1  Y.  &.  Coll.  C. 
C.  679,  commencing  *  lo  order  to  dispauper  a  man,  dec.,'  that  observation  most  ei- 
ther be  restricted  or  considered  with  reference  to  the  context."     1  CoUyer,  234. 

[2JOn  the  30th  May,  1844,  another  i^iplication  was  made  to  Vioe-Chancelkr 
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Knight  Bmce  for  dispanperiiig  the  plamtifi»  which  wu  granted.    The  later  most  b!« 
ooneiderod  u  completely  orermlUig  the  former  decision  in  the  same  caae ;  for  no 
marked  shade  of  distinction  is  discernible.    Perry  v.  Walker,  1  Coll.  229.    Knigfat 
Bruce,  V.  C,  (Ibid   235,)  in  deciding  the  motion,  observes :  "  The  Court  has  laid 
down  certain  technical  rules  for  ascertaining  the  sort  of  perrans  that  ought  to  be  coo* 
sidered  as  coming  within  the  description  of  poor  peraons,  entitled  to  the  benefit  of 
suing  or  defending  under  certain  exemptions  [exceptions  ?].    I  cannot  exercise  a  geoersl 
discretion  on  the  subject,  not  restricted  by  that  course  of  practice.     Considering  the 
course  that  has  been  pursued  for  many  yeare,  it  is  impossible  for  me  at  the  present 
day  to  think  that  Mr.  Perry  is  a  person  entitled  to  the  benefit  of  that  exemption. 
His  circnmstances  seem  considerably  depressed.     It  is  creditable  to  him,  certainly,  ts 
endeayoor  to  support  himself  and  his  family  by  his  labour,  rather  than  be  dependent  upas 
other  assistance.     The  case,  however,  does  not  turn  merely  upon  that    If  it  did,  I 
should  doubt  very  much  whether  the  extent  and  character  of  the  operations  of  Mr.  Per* 
ry  as  a  tradesman,  are  not  such  as  to  go  beyond  a  degree  of  employment  properiy  coo« 
sistent  with  the  character  of  a  poor  person. — I  do  not,  however,  decide  this  motioa 
upon  that  ground  merely ;  I  decide  it  mainly,  though  not  solely,  on  the  gitMiad  of 
the  property  in  York  street,  which  it  appeals  he  holds  for  a  term,  of  which  move  thaa 
nine  years  are  unexpired  — It  is  stated  that  this  n  under  mortgage.     It  appeals,  how- 
ever, that  while  he  was  in  the  situation  of  a  poor  person  in  this  very  soit,  he  acquired 
this  property  in  bis  own  name.    The  money,  it  is  true,  as  it  is  deposed,  was  lent  to 
him ;  but  that  debt  he  has  paid  ofiT,  either  wholly,  or  through  the  acceptuice  by 
the  original  creditor,  of  his  personal  security  for  part  of  it,  &«.,  dibc."    A  plaintiff 
suing  to  compel  the  grant  of  a  lease  of  property  worth  JC140,  and  JCIO  a  year,  of 
which  he  was  in  the  possession  and  enjoyment,  was  dispaupered.     Taprel  v.  Taykr, 
9  Beav.  493.     Pauper    plaintifb  who  had  been  guilty  of  vexatious  conduct  in  the 
course  of  the  suit  were  ordered  to  be  dispaupered.     Wagner  v.  Meare,  3  Sim.  127. 
A  pauper  plaintiff  is  chargeable  with  the  costs  of  setting  aside  his  proceedings  lor  ir* 
regularity,  or  of  a  contempt,  or  of  expunging  impertinent  or  scandalous  matter  in  the 
same  manner  as  other  suitors.     Riekardson  v.  Richardson,  5  Paige,  58.    A  defend- 
ant admitted  to  defend  in  forma  pauperis,  (a  privilege  peculiar  to  Courts  of  EVjoity, 
and  not  sanctioned  by  these  of  Common  Law,  1  Phillips,  617,)  was  dispaupered  with 
costs  of  the  application,  on  affidavits,  which  were  not  wholly  contradicted  by  the  defend- 
ant, showing  that  he  was  not  in  bad  circumstances.    Romilly  v.  Grint,  2  Beav.  18& 
A  defendant  defending  in  a  representative  capacity  merely,  will  not  be  allowed  to  do 
it  in  forma  pauperis,     Oldfield  v.  Cohheti,  Id.  444,  S.  C.  S.  P.  1  Phillips,  613,  &  C 
1  CoIIyer,  169.     Before  a  party  can  be  permitted  to  sue  in  forma  pauperis,  he  must, 
upon  oath,  present  a  prima  facte  case  of  right  against  the  defendant.    Rickardsom 
r,  Richardson,  ubi  sup.      In  Perry  v.  Walker,  1  CoUyer,  233,  the  Vice-Chanoellor 
said :  <'  I  undentand,  upon  high  authority,  that  the  practice  at  the  Rolls  is  considered 
settled,  not  to  allow  the  exception  of  the  debts ;  the  order  to  sue  or  to  defend  in  farmm 
pauperis  being  made  on  an  affidavit  as  to  property  which  excepts  nothing  hot  the 
wearing  apparel,  and  the  matters  in  question  in  the  cause"     As  to  the  affidavit  to  sue 
or  defend  in  forma  pauperis,  see  further  Dresser  v.  Morton,  2  PhiUips,  286,  stated  in 
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Newman  v.  Lade. 

1849 :  July  7th. 

Teitator,  by  hie  will,  directed  that  hie  trade  should  be  eairied  on  by  his  daughter  and 
othen,  as  tnistees,  for  ten  yeare,  when  the  concern  shonld  be  closed,  the  property 
sold,  the  produce  invested  in  the  fands,  and  the  fonds  held  in  trust,  as  to  one  moiety 
for  the  benefit  of  the  daughter  and  her  children,  and  as  to  the  other  moiety,  for  the 
benefit  of  the  children  of  his  brother.  By  a  codicil  the  testator  revoked  that  part 
of  his  will  which  empowexed  his  tmstees  to  sell  his  effects,  and  instead  thereof, 
he  anthorixod  his  daughter  to  take  possession  of  all  fnmitnxe,  stock  in  trade,  and 
every  desciiptiou  of  property  found  on  his,  the  testator's,  premises,  to  be  disposed 
of  at  her  discretion : — Held,  that  the  effect  of  the  codicil  was  not  to  alter  the  enjoy- 
ment of  the  property,  but  only  to  constitute  the  daughter  the  sole  trustee  under 
the  will. 

Thomas  Newman,  who  carried  on  the  business  of  a  brush- 
maker,  by  his  will,  dated  the  2nd  April,  1840,  after  bequeathing 
1000/.  to  his  friends  James  Trenow  and  Charles  Robinson, 
their  executors,  &c.,  in  trust  for  the  benefit  of  his  daughter, 
Mrs.  Heath,  and  her  children,  bequeathed  as  follows : — <<  Where- 
as, by  a  policy  of  assurance  dated  the  16th  October,  1822,  the 
European  Life  Assurance  Society  did  assiure  to  me  the  sum  of 
3000/.,  to  be  paid  to  my  executors,  administrators,  or  assigns, 
after  my  decease :    Now  I  do  hereby  give  and  bequeath  the 
said  sum  of  3000/.,  and  all  accumulations  to  arise  therefrom 
(if  any,)  and  also  all  my  leasehold  estates,  ready  money,  secu- 
rities for  money,  book  and  other  debts,  stock  in  trade,  and  uten- 
sils used  therein,  goods,  chattels,  and  other  personal  estate  and 
effects  whatsoever,  not  hereby  otherwise  disposed  of,  unto  the 
said  James  Trenow  and  Charles  Robinson,  their  executors,  ad- 
ministrators) and  assigns,  upon  and  for  the  several  trusts,  intents, 
and  purposes  following,  (that  is  to  say,)  upon    trust,  with  all 
convenient  speed  after  my  decease,  to  sell  and  dispose  of,  collect, 

the  Editor's  note,  1  Phillipt,  616,  n.  3.  See  further  on  the  snbjeet  of  diepauperin^  a 
pftity»  Imiard  v.  Cazeaux,  1  Paige,  39 ;  AUen  v.  McPker$oa,  5  Bear.  485 ;  Mathtr 
T.  ShelmerdifUf  7  Beav.  367 ;  Ooldmmth  v.  Goldamith,  5  Hare,  125. 
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get  in,  and  convert  into  money,  my  said  personal  estate, 
[*681]    except  the  lease  or  leases  of  the  'premises  now  occu- 
pied by  me  as  a  manufactory,  and  my  stock  in  trade  and 
utensils ;  and  thereout  to  pay  my  just  debts,  funeral,  and  testa- 
mentary expenses,  and  set  apart  and  appropriate  the  said  l^acy 
of  1000/.  and  lay  out  and  invest  the  residue  or  surplus  of  such 
money  or  personal  estate  in  the  names  or  name  of  the  said  trus- 
tees or  trustee  for  the  time  being,  in  some  of  the  public  stocks 
or  parliamentary  funds  of  Great  Britaia,  or  upon  real  securities 
in  England,  and  from  time  to  time  to  alter,  vary,  and  transpose 
at  their  or  his  discretion  the  same  stocks,  funds,  and  securities, 
or  any  of  them :  and  as  to  the  said  lease  or  leases  of  my  manu- 
factory, and  my  said  stock  in  trade  and  utensils  of  a  bmdi 
manufacturer,  my  will  is,  and  I  hereby  direct,  that  my  trustees 
or  trustee  for  the  time  being  of  this  my  will  do  and  shall  cairy 
on  and  conduct  the  same,  and  transact  all  matters  and  things 
relating  thereto,  in  conjunction  with  my  daughter  Isabella  Anne, 
the  wife  of  John  Searles  Lade,  for  the  space  of  ten  years  next 
after  my  decease ;  and  for  that  purpose  I  authorize  and  empover 
my  said  trustees  and  trustee  for  the  time  being  to  hire  and 
employ  such  persons,  with  such  salaries  as  they  or  he  shall 
think  proper,  and  to  enter  into  such  contracts  and  agreements, 
and  to  make  such  engagements  respecting  the  premises  as  they 
or  he  shall  think  reasonable,  and  to  increase  or  abridge  the  said 
business  or  concern  and  my  capital  therein,  and  to  adjust  and 
settle  all  accounts  in  which  I  shall  be  interested,  and  to  refer 
any  disputes  concerning  the  same  to  arbitration,  and  to  com- 
promise and  compound  any  debts  owing  to  me,  and  to  pay  and 
satisfy  any  claim  and  demand  made  upon  or  against  my  estate 
which  my  trustees  shall  deem  to  be  fair  and  just,  and  to  make 
any  sales  upon  credit,  and  generally  to  transact  all  matters  re- 
specting my  said  business,  and  to  do  all  acts  and  deeds  relative 
thereto  in  such  and  the  same  manner  to  all  intents  and  purposes 
as  if  such  trustees  or  trustee  were  absolutely  entitled  to 
[•682]    or  interested  in  the  premises,  it  being  *my  intention  to 
give  my  trustees  for  the  time  being  full  discretionary 
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-  power  and  authority  to  carry  on  my  said  business,  in  conjunction 
with  my  said  daughter  Isabella  Anne  Lade,  in  such  manner  as 
to  them  or  him  shall  seem  most  advantageous  and  most  for  the 
benefit  of  the  persons  interested  under  the  trust  hereinafter 
expressed.  And  I  hereby  declare,  that  all  losses,  charges,  and 
expenses  attending  or  to  be  incurred  in  the  carrying  on  of  my 
said  business  shall  be  borne  and  defrayed,  in  the  first  instancci, 
out  of  the  gains  and  profits  thereof,  ^md,  if  they  shall  be  insuf- 
ficient, then  out  of  my  residuary  personal  estate,  and  the  money 
to  arise  therefrom ;  and  all  the  gains,  profits,  and  increase  of 
the  said  business  shall  be  added  to,  and  considered  as  part  of 
the  said  residuary  personal  estate,  and  shall  be  applied  and  go 
in  such  manner  as  hereinafter  is  directed.  And  my  will  is,  that 
my  trustees  or  trustee  for  the  time  being  shall,  from  time  to  time 
after  my  decease,  take  annual  accounts  of  the  stock  and  capital 
employed  in  my  said  trade,  and  shall  make  out  annual  accounts 
of  the  gains,  profits,  losses,  and  expenses  of  the  same,  and  of  * 
all  transactions  relating  thereto,  which  accounts  shall  be  audited 
and  settled  by  my  said  daughter  Isabella  Anne  Lade.  And  I 
will  and  direct  that  the  clear  gains  and  profits  to  arise  from,  oi 
to  be  produced  by,  my  -said  trade  or  business  during  such  time 
as  the  same  shall  be  carried  on  as  aforesaid,  shall  be  paid,  ap- 
plied, and  disposed  of  in  manner  following,  (that  is  to  say,)  my 
said  daughter  Isabella  Anne  Lade  shall  have  and  be  entitled  to 
one  moiety  of  the  said  gains  and  profits  for  her  own  separate 
use  and  benefit  absolutely ;  and  the  remaining  moiety  of  the 
said  gains  and  profits  shall  be  paid  and  applied  for  the  main- 
tenance and  support  of  the  five  children  of  my  son  Edward 
Mark  Newman,  hereinafter  named,  in  such  shares  and  propor- 
tions, and  in  such  manner  as  my  trustees  shall  in  their  discretion 
think  proper.    Provided  always,  and  it  is  my  will,  that  if  my 

trustees  or  trustee  for  the  time  being    shall  find  it 
[*683]    Misadvantageous,  or  deem  it  unadvisable,  to  carry  on 

my  said  business,  then  and  in  such  case  it  shall  be 
lawful  for  them  or  him  absolutely  to  close  and  discontinue  my 
said  business,  and  all  accounts  and  transactions  relating  thereto ; 
Vol.  I.  87 
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and  my  will  is,  that  upon  such  detennination  of  my  said  busi- 
ness my  trustees  or  trustee  for  the  time  being  shall*  sell,  c(rilect, 
and  convert  into  money  all  the  capital  stock,  leases,  monies, 
and  other  effects  belonging  to  or  used  in  the  same,  and  shall 
thereout  pay  all  debts  and  expenses  owing  and  incurred  from 
and  on  account  of  the  same,  and  adjust  and  settle  all  accounts 
relating  thereto ;  and  as  to  the  clear  surplus  of  the  m<Hiies  mto 
which  the  capital  of  my  said  business  shall  be  converted  on  the 
same  being  closed,  as  also  the  residue  or  surplus  of  my  person- 
al estate  and  the  monies  to  arise  therefrom,  my  will  is,  that  my 
trustees  and  trustee  for  the  time  being  do  and  shall  lay  out  and 
invest  the  same,  from  time  to  time,  in  their  or  his  names  or 
name  in  some  or  one  of  the  public  stocks,  funds,  or  securities 
hereinbefore  mentioned.  And  I  hereby  declare  my  will  to  be, 
that  my  said  trustees  shall  stand  and  be  possessed  o^  and 
interested  in,  all  my  said  residuary  personal  estate  and  effects, 
and  the  monies  to  arise  from  my  said  business  of  a  farudi-manu- 
fiatcturer  from  the  conversion  into  money  of  the  capital  thereof 
when  the  same  concern  shall  be  closed,  and  the  stocks,  funds, 
and  securities  in  or  upon  which  such  residuary  personal  estate 
shall  be  laid  out  or  invested,  or  which  shall  otherwise  form  any 
part  thereof  respectively,  and  the  dividends,  interest,  and  annual 
produce  thereof,  upon  and  for  the  several  trusty  intents,  and 
purposes  following,  (that  is  to  say,)  as  to  one  equal  moiety  or 
equal  half  part  of  the  trust  monies,  stocks,  funds,  and  securities, 
constituting  my  residuary  personal  estate,  upon  trust  firom  time 
to  time  to  pay  the  dividends,  interest,  and  annual  produce 
arising  therefrom,  unto  my  said  daughter  Isabella  Anne  Lade, 

during  the  term  of  her  natural  life,  for  her  separate  use, 
[*681]    *firee  from  the  control  and  debts  of  her  present  or  any 

future  husband,  and  so  that  during  any  coverture  she 
may  be  under  she  shall  have  no  power  to  alien  or  anticipate 
the  growing  payments  of  the  said  dividends  and  interests  and 
annual  produce,  or  any  part  thereof ;  aiid  iounediately  after  the 
decease  of  my  said  daughter  Isabella  Anne  Lade,  I  give  the 
said  one  moiety,  or  equal  half  part  or  share  of  and  in  my  said 
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trust  monies,  stocks,  funds,  and  securities,  and  residuary  person- 
al estate,  in  trust  for  such  child  or  children  of  my  said  daughter 
Isabella  Anne  Lade  as  shall  attain  the  age  of  twenty-one  years 
or  marry,  if  more  than  one,  in  equal  shares,  for  the  absolute 
use  and  benefit  of  such  child  or  children  respectively,"  &c. 
[Here  followed  clauses  of  survivorship,  maintenance,  &c.]  ^'And 
as  to  the  other  or  remaining  moiety,  half  part,  or  share  of  and  in 
ray  said  residuary  personal  estate,  and  the  produce  thereof,  I 
direct  and  declare,  that  my  trustees  shall  stand  possessed  thereof 
for  the  benefit  of  James,  Frances,  Jane,  Samuel,  and  Francis, 
the  five  children  of  my  said  son  Edward  Mark  Newman,  who 
are  now  living  with  me,  upon  and  for  trusts  and  purposes,  and 
with  and  snbject  to  powers  and  authorities  similar  to,  and  in  all 
respects  corresponding  with  the  trusts,  purposes,  powers,  and 
authorities  expressed  and  declared  concerning  the  one  moiety 
lastly  hereby  bequeathed,  after  the  dec^se  of  my  said  daughter 
Isabella  Anne  Lade,  in  trust  for  her  children." 

On  the  13th  of  the  same  month  of  April,  the  testator  made 
the  following  codicil  to  his  will : — <<  I  hereby  revoke  and  cancel 
that  part  of  my  will  executed  the  2nd  instant,  April  1840, 
-which  empowers  my  trustees,  Mr.  James  Trenow  and  Mr. 
Charles  Robinson,  to  sell  my  effects.  Instead  thereof  I  hereby 
authorize  my  daughter  Isabella  Anne  Lade  to  take  possession 
of  all  furniture,  stock  in  trade,  and  every  description  of  property 
found  on  my  premises,  to  be  disposed  of  at  her  discretion." 

The  testator  died  soon  after  the  date  of  his  codicil 
and  *in  September  of  the  same  year  the  present  bill  [*686] 
was  filed,  which,  after  suggesting  that  the  business 
had  not  been  carried  on  properly  since  the  testator's  death, 
prayed  the  usual  accounts  of  his  estate,  and  that  directions 
might  be  given  for  carrying  on  the  business  according  to  the 
trusts  of  the  will,  or  for  winding  it  up. 

Mr.  Walker  and  Mr.  Stintmy  for  the  plaintiSs. 

Mr.  Russell  and  Mr.  Hardly  for  the  defendants  Mr.  aad  Mnu 
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Lade,  contended,  that  the  trast  created  by  the  will  for  canying 
on  the  testator's  trade,  was  entirely  destroyed  by  the  codicil, 
and  that  Mrs.  Lade  was  absolutely  entitled  to  the  property 
comprised  in  the  codicil.    Sugd.  Powers,  Yol.  1,  p.  119. 

Mr.  Evansy  for  other  parties. 

The  Vice-Chancellor. — ^The  testator,  by  his  will,  in  effect 
directed  all  his  property  to  be  converted  into  money,  subject  to 
this,  that  the  money  and  stock  in  trade  are  to  be  employed  in 
carrying  on  the  business  for  ten  years  after  his  death.    No  sale 
of  the  stock  is  to  take  plau^e  during  the  ten  years,  except  what 
is  incident  to  the  ordinary  course  of  the  trade.    One  mo^ty  of 
the  profits  is  given  to  the  testator's  daughter  for  her  separate  use, 
the  other  moiety  is  given  to  the  children  of  his  brother,  who  are 
plaintiffs  in  the  suit.    At  the  end  of  the  ten  years  the  trustees 
are  to  sell  the  whole  business,  and  subject  to  the  daughter's  life- 
interest  in  one  moiety,  the  proceeds  are  to  be  divided  between 
her  children  and  the  children  of  the  testator's  brother.    There 
is  an  anxiously  expressed  intention  that  the  children  shall  take 
this  interest.    Then  there  is  this  codicil — "  I  hereby  revoke  and 
cancel  that  part  of  my  ^11  executed  the  2nd  instant,  April  1840, 
which  empowers  my  trustees,  Mr.  James  Trenow  and 
[•686]    Mr.  Charles  Robinson,  to  *sell  my  effects : "  "  and  instead 
thereof,"  that  is,  instead  of  that  part  of  my  will  which 
directs  my  trustees  to  sell  my  effects,  "  I  hereby  authorize  my 
said  daughter  to  take  possession  of  all  furniture,  stock  in  trade, 
and  every  description  of  property  found  on  my  premises,  to  be 
disposed  of  at  her  discretion."    The  intention  here  is,  as  I  collect 
it,  to  exempt  the  daughter  more  or  less  from  the  co-operation  of 
the  trustees,  and  to  give  her  sole  authority  and  discretion  in  the 
sale  of  his  property,  but  only  as  trustee.    All  that  the  testator 
revokes  and  cancels  by  his  codicil  is,  that  part  of  his  will  which 
directs  his  trustees  to  sell  his  effects.    Here  is  no  intention  to 
interfere  with  the  enjoyment  of  the  property,  or,  at  all  events,  to 
interfere  more  than  may  be  necessary  for  the  purposes  of  the 
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sale.  In  the  construction  of  instruments  the  rule  of  the  civil 
law,  certa  pro  incertis  rum  relinquenda,  is,  I  app^hend,  a 
wholesome  rule  to  follow.  In  a  late  case  of  Shipperdson  v. 
Taw€r,{a)  to  which  I  refer  only  as  expressing  my  present  opin- 
ion, the  observations  that  I  made  in  reference  to  one  of  the 
codicils  were  these : — "  To  give  it  any  other  effect  would,  as  it 
seems  to  me,  be  to  allow  an  intention  strongly  and  clearly 
expresed  by  one  testamentary  instrument  to  be  defeated  by 
expressions  of  a  doubtful  and  obscure  nature  in  another,  which 
ought  not  to  be."  Here  an  intention,  anxiously  and. strongly 
expressed  in  the  will,  is  sought  to  be  overruled  by  expressions 
in  the  codicil,  which  are  &t  the  utmost  obscure  and  ambiguous. 
I  think  the  daughter  cannot  say  more  than  that  the  codicil 
brings  the  enjoyment  of  the  property  into  doubt.  I  am  of  opin- 
ion, that  I  cannot  hold  that  it  does  interfere  with  the  enjoyment 
of  the  property. 

I  expressed  a  doubt,  in  the  course  of  the  argument,  as  to  the 
propriety  of  proceeding  in  the  execution  of  the  trusts  of 
this  will  without  trustees,  and  a  difficulty  may  *be  [*687j 
raised  in  that  respect ;  because  one  possible  view  of  the 
case  is,  that  the  will  enables  the  daughter  to  carry  on  the  busi- 
ness, as  a  trustee  no  doubt,  but  without  the  intervention  of  other 
trustees.  It  is  not  necessary  at  present  to  adjudicate  upon  that 
part  of  the  case,  because  I  think  there  is  a  sufficient  case  made 
by  her  answer  to  authorize  me  to  direct  an  inquiry,  whether 
the  business  has  been  carried  on  since  the  testator's  death  in  a 
manner  conformable  to  the  testator's  will.  [This  and  other 
inquiries  were  then  directed.]    * 

July  11/A.— On  this  day  the  Tice-Chancellar  said,  upon  fur- 
ther consideration,  he  was  confirmed  in  the  opinion  which  he 
had  before  given  in  this  case ;  more  especially  as  by  the  wiU 
of  the  testator  the  interest  given  to  the  daughter  was  to  her 
separate  use. 

(«)^iiCt,pw45e. 
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[*688]         *The  Earl  of  Clarendon  v.  Barham. 

1849:  Joly  13tb,  18th,  19th,  and  35th. 

By  a  marriage  Bettlome&t,  20,000i.,  the  fbrtane  of  the  wife,  wae  aHigned  to  tmateee 
upon  trust,  aubject  to  life-intereetB  of  the  husband  and  wife,  as  to  one  moiety  for 
the  eldest  son  of  (he  marriage,  and  as  to  the  other  moiety  for  the  younger  children. 
By  the  same  settlement,  a  certain  plantation  in  Jamaica,  of  which  the  bnsbaad 
was  seised  in  foe-«imple,  was  conveyed  to  the  use  of  trustees  fi>r  a  term  of  500  yeais* 
upon  trust,  if  the  husband  should  so  appoint,  to  raise  I0,000t  for  his  afaMlote  use, 
and  subject  to  such  term,  and  to  the  life-interests  of  husband  and  wife,  to  trustees 
for  1000  years,  upon  trust  to  raise  20,000/.  for  the  eldest  son,  10,0001.  for  the 
younger  children,  and  again  10,000/.  for  the  eldest  sou.  The  settlement  contained 
a  proviso  that  the  portions  should  be  raised  according  to  their  priority,  as  stated  in 
the  settlement.  Soon  after  the  marriage  the  husband  exercised  his  right  of  raia^g 
10,0002.  for  his  own  use,  and  for  that  purpose  the  trustees  of  the  500  yeaia'  tern 
borrowed  of  the  trustees  of  the  wife's  fortune  10,000/.,  and  executed  to  the  latter 
a  mortgage  of  the  premises  comprised  in  the  500  years*  term.  The  husband  and 
wife  died,  leaving  five  children  of  the  marriage  ;  the  husband  having  by  his  wiD, 
after  directing  payment  of  his  debts,  and  devising  certain  property  not  situated  in 
Jamaica,  devised  all  his  residuary  real  and  penamal  property  to  his  eldest  sob,  J^ 

*  and  appointed  him  his  executor.  Upon  the  death  of  the  testator,  J.  preved  the 
will,  acted  as  executor,  and  entered  into  possession  of  the  estates  in  Jamaica,  of 
which  he  kept  possession,  paying  the  interest  of  the  jrounger  children*s  fortunes, 
until  1837,  when  he  became  a  lunatic,  shortly  after  which  he  died  intestate  and 
unmarried,  leaving  the  four  younger  children  surviving  him,  of  whom  W.  was  his 
heir-at-law.  No  anaogement  had  ever  been  entered  into  amongst  the  cfaildien 
relative  to  the  charges  in  the  settlement,  nor  was  there  any  strong  evidence  of  the 
intentions  of  J.  as  to  the  extinguishment  of  those  charges  to  which  he  was  ea- 
titled  i^Held, 

1st,  That,  under  the  foregoing  circurastauces,  it  was  most  for  the  benefit  of  J.  that 
his  charges  on  the  Jamaica  estate  should  be  ooiwidered  as  not  having  been  ex.* 
tinguished  m  the  inheritance,  and  consequently  that  they  were  not  extinguished. 

Sndly,  That  he  was  not  bound  to  apply  the  rents  and  profits  which  he  received  in 
reduction  of  his  charges ;  but, 

3rdly,  That  a  sum  for  slave  compensation  money,  which  he  received  as  *'  devisee  "  of  his 
father,  must,  as  between  the  several  chaigea,  be  applied  In  leduetion  of  the 
chargs  of  10,000/.,  and  that  thf  peiaonal  repieeentative  of  J.  or  his  fathar 
account  for  interest  on  that  sum  during  the  life  of  J. 

A  person  mortgages  an  estate,  and,  by  his  will,  after  directing  payment  of  ha  debts, 
devises  all  his  residuary  real  estates,  (including  the  mortgaged  estate,)  and  all 
his  residuary  peraonal  estate  to  his  eldest  son,  whom  he  appoints  his  executor. 
The  son  proves  the  wiU,  and  dies  mteatate,  without  havmg  paid  «ff  the  mortgageb 
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Both  father  and  son  leave  enfficient  peiwmal  asMte  to  pay  off  the  mortgage :— - 
Deereedt  on  the  authority  of  modem  cases,  bnt  reluctantly,  and  against  the 
.  opinion  which  independently  of  them  the  judge  would  have  entertained,  that  as 
between  the  heir  and  administrator  of  the  son,  the  mortgaged  estate  is  the  primary 
fund  for  payment  of  the  mortgage. 

Bt  indentures  of  settlement  dated  respectively  the  24th  and 
25th  July,  1792,  and  made  in  contemplation  of  a  marriage 
which  was  shortly  afterwards  solemnized  between  Joseph  Fos- 
ter Barham  and  Lady  CaroUne  Tufton,  a  sum  of  20,000/.,  the 
fortune  of  Lady  Caroline,  was  assigned  or  assured  to  Elborough 
Woodcock  and  William  Cardale,  their  executors  &c.,  upon 
trust  to  pay  the  annual  produce  thereof  to  or  for  the  benefit  of 
Joseph  F.  Barham  and  Lady  Caroline  during  their  joint  lives 
and  the  life  of  the  survivor  of  them  in  manner  therein 
mentioned,  and  after  *the  decease  of  the  survivor  in    [*689] 
trust  as  to  one  moiety  of  the  said  capital  sum,  and  the 
interest  and  annual  produce  to  become  due  thereon,  for  the 
eldest  or  only  son  of  the  marriage,  and  as  to  the  other  moiety 
and  the  interest  and  annual  produce  to  become  due  thereon, 
upon  trust  to  pay,  assign,  and  transfer  the  same  to  the  only 
child,  or  between  and  amongst  all  and  every  the  children  (if 
more  than  one,)  of  the  marriage,  other  than  and  except  an  eldest 
or  only  son,  in  such  shares  and  proportions  &c.  as  the  said  J. 
F.  Barham  and  Lady  Caroline,  or  the  survivor  of  them,  should 
in  manner  therein  mentioned  appoint,-  and  in  default  of  such 
appointment,  upon  trust  to  assign, .  transfer,  and  pay  the  same 
to  such  only  child,  or  between  and  amongst  all  such  children, 
except  an  eldest  or  only  son,  in  equal  shares  and  proportions 
(if  there  should  be  more  than  one)  share  and  share  aUke ;  the 
shares  of  the  sons  to  vest  at  their  respective  ages  of  twenty-one, 
and  those  of  the  daughters  at  their  respective  ages  of  twenty-one 
or  days  of  marriage.    Power  was  given  to  the  trustees  or  the 
survivor  of  them,  or  the  executors  of  the  survivor,  with  the 
consent  in  writing  of  the  intended  husband  and  wife,  or  the 
survivor  of  them,  and  after  the  decease  of  the  survivor,  then  at 
tfad  discretion  of  the  trustees  or  trustee,  to  invest  the  20,0002. 
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upon  government  or  real  securities  in  England  or  Wales,  or  in 
the  West  Indies,  and  from  time  to  time  to  vary  the  securities. 

By  the  same  settlement  Joseph  Poster  Barham  conveyed  to 
Sackville,  Earl  of  Thanet,  and  Charles  Tufton,  their  heirs,  exe- 
cutors, administrators,  and  assigns,  a  certain  estate  in  the 
island  of  Jamaica  called  the  Mesopotamia  Plantation,  together 
with  the  slaves,  cattle,  buildings,  and  utensils  thereto  belonging, 
to  the  use  of  J.  F.  Barham,  his  heirs,  executors  d&c,  until  the 
solemnization  of  the  marriage ;  then  to  the  use  of  trustees  for 
a  term  of  600  years :  then  to  the  use  of  J.  F.  Barham  and  his 
assigns  for  his  life ;  then,  to  the  use  of  trustees  for  a 
[*690]  term  of  ninety-nine  *years  for  securing  a  jointure  to 
'  Lady  Caroline ;  then  to  the  use  of  trustees  for  a  term 
of  1000  years,  and  subject  to  the  foregoing  limitations,  to  the 
use  of  Joseph  Foster  Barham,  his  heirs,  executors,  administra- 
tors, and  assigns. 

The  settlement  contained  a  declaration  that  the  term  of  600 
years  was  limited  to  the  trustees  thereof  (Thomas  Barham  and 
Thomas  Plummer)  upon  trust,  that  in  case  the  said  Joseph 
Foster  Barham  should  at  any  time  or  times  thereafler,  by  deed 
or  will  executed  as  therein  mentioned,  direct  or  appoint  the 
raising  and  payment  of  any  sum  or  sums  of  money  not  exceed- 
ing the  sum  of  10,000/.  to  or  for  any  person  or  persons  whcMnso- 
ever,  at  any  time  or  times  either  before  or  after  his  own  decease 
and  to  be  chargeable  upon  and  payable  out  of  the  plantations, 
hereditaments,  and  premises  expressed  to  be  thereby  granted 
and  released,  then  and  in  such  case  the  said  Thomas  Barham 
and  Thomas  Plummer,  or  the  survivor  of  them,  or  the  executors, 
administrators  or  assigns  of  such  survivor,  should  by  mortgage 
or  devise  of  the  said  plantations,  hereditaments,  and  premises, 
or  of  a  competent  part  thereof,  for  all  or  any  part  of  the  said 
term  of  600  years,  or  by  and  out  of  the  rents,  profits,  crops,  and 
produce  thereof,  or  by  any  other  ways  or  means  whatsoever, 
levy,  raise,  and  pay  all  and  every  such  sum  and  sums  of  money 
not  exceeding  10,000/.  as  aforesaid,  which  the  said  Joseph  Fos- 
ter Barham  should  direct  or  appoint  to  be  raised  in  mamier 


CASES  IN  CHANCERY.  690 

1842.— Earl  of  Clarendon  t.  Barham. 

aforesaid,  together  with  interest  for  the  same  not  exceeding  6^ 
per  cent,  per  annum  from  the  time  the  same  should  be  so  direct- 
ed or  appointed  to  be  raised,  and  should  pay  all  and  singular 
such  sum  and  sums  of  money  and  interest  unto  such  person  or 
persons,  and  for  such  intents  and  purposes  as  the  said  Joseph 
Foster  Barham  should  so  direct  and  appoint.  And  upon  fur- 
ther trust  that,  in  the  mean  time  and  until  the  same  sum  or 
sums  of  money  should  be  so  directed  or  appointed  to  be  raised, 
diey,  the  said  trustees  or  the  survivor  of  them  &c.,  should 
permit  and  suffer  the  rents  and  profits  of  the  *same  [•691] 
premises  and  every  part  thereof  to  be  received,  had, 
and  taken  by  the  person  or  persons  who  should  be  entitled  to 
the  freehold  and  inheritance  thereof. 

The  trusts  of  the  term  of  1000  years  (which  was  vested  in 
Woodcock  and  Cardale)  were  declared  to  be  to  raise  by  sale  or 
mortgage,  or  other  disposition  of  all  or  any  part  of  the  premises 
comprised  in  the  term,  or  by  and  with  the  rents,  profits,  crops 
and  produce  thereof,  but  subject  to  the  jointure  limited  to  Lady 
Caroline,  the  sum  of  20,000/.  of  lawful  money  of  Great  Britain, 
and  pay  the  same  to  the  eldest  or  only  son  of  the  marriage  (with 
other  directions  in  the  event  of  there  being  no  such  son :}  and 
upon  further  trust,  in  case  there  should  be  one  or  more  child  or 
children  of  the  marriage  besides  an  eldest  or  only  son,  to  raise 
by  the  ways  and  means  aforesaid  the  further  sum  of  10,000/., 
and  pay  the  same  to  such  child  or  (in  case  there  should  be  more 
than  one)  to  such  children  in  such  shares  and  proportions,  at 
such  times,  and  subject  to  such  restrictions  and  limitations  as 
the  said  J.  F.  Barham  and  Lady  Caroline,  or  the  said  J.  F. 
Barham  surviving  Lady  Caroline,  should  by  deed  or  will  ap- 
point ;  and  in  default  of  such  appointment,  to  pay  the  same  to 
such  child  or  (as  the  case  might  be)  to  such  children  equally, 
share  and  share  alike.  And  upon  further  trust,  in  case  there 
should  be  an  eldest  or  only  son  of  the  marriage,  to  raise  by  all 
or  any  of  the  ways  and  means  aforesaid,  10,000/.  for  the  benefit 
of  such  eldest  or  only  son. 

The  settlement  contained  a  proviso  that  the  several  and  ro- 
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spective  portions  or  sums  of  money,  thereinbefore  provided  to 
be  raised,  should  be  raised  in  the  order  and  priority  in  which 
they  respectively  stood,  and  were  placed  in  the  settlement. 
Soon  after  the  marriage,  Joseph  Foster  Barham  being  desirous 

of  raising  the  sum  of  10,000/.  under  the  power  given  him 
[*692]    by  the  settlement,  an  arrangement  was  entered  *into 

with  the  trustees  of  Lady  Caroline's  fortune  for  advan- 
cing to  him  10,000/.,  being  one  moiety  of  the  20,000/.  which 
they  held  in  trust,  and  which  they  had  power  to  advance  oft 
real  security.  Accordingly,  by  an  indenture  dated  the  5th  Feb- 
ruary, 1793,  and  made  between  J.  F.  Barham  and  Lady  Caro- 
line Barham  of  the  first  part,  Thomas  Plummer  and  Thomas 
Barham  of  the  second  part,  and  Woodcock  and  Cardale  of  the 
third  part,  it  was  witnessed  that  Joseph  F.  Barham,  in  execution 
of  the  power  given  to  him  for  that  purpose  by  the  settlement  &c., 
did  direct  and  appoint  the  immediate  raising  and  payment  of 
the  full  sum  of  10,000/.  unto  him  the  said  Joseph  Foster  Barham 
for  his  own  sole  use  and  benefit,  and  that  the  same  should  be 
chargeable  upon  and  payable  out  of  the  said  plantation,  heredit- 
aments, and  premises ;  and  it  was  by  the  same  indenture  fur- 
ther witnessed  that,  in  pursuance  of  the  direction  last  therein- 
before contained,  and  in  consideration  of  10,000/.  paid  to  the 
said  Joseph  Foster  Barham  by  the  said  Woodcock  and  Cardale, 
oeing  one  moiety  of  the  fortune  of  Lady  Caroline,  and  for 
the  nominal  consideration  therein  mentioned,  they,  the  said 
Thomas  Barham  and  Thomas  Plummer,  ba^ained,  sold,  as- 
signed, and  transferred,  and  Joseph  Foster  Barham  ratified  and 
confirmed  unto  Woodcock  and  Cardale,  their  executors,  6cc,  all 
the  said  Mesopotamia  Plantation,  and  all  and  singular  the  negro 
and  other  slaves,  stock  and  cattle,  coppers  &c.,  houses,  utensils, 
and  implements  thereto  belonging,  and  all  other  the  premises 
comprised  in  the  term  of  600  years  as  aforesaid,  to  hold  the 
same  unto  said  Woodcock  and  Cardale,  their  executors,  admin- 
istrators, and  assigns,  from  the  day  of  the  date  of  the  said  inden- 
ture for  the  residue  of  the  said  term  of  600  years,  but  subject  to 
a  proviso  for  redemption  of  the  premises  on  payment  by  the 
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said  Thomas  Barham  and  Thomas  Piummer,  their  executors, 
administrators  or  assigns  or  the  said  Joseph  Foster 
*Barham,  his  heirs,  executors  or  administrators,  or  the  [*693J 
person  or  persons  who  should  for  the  time  being  b^ 
entitled  to  the  freehold  and  inheritance  of  the  same  estates, 
plantations,  hereditaments  and  premises,  expectant  upon  the 
determination  of  the  said  term  of  600  years,  unto  the  said  Wood- 
cock and  Cardale,  their  executors,  administrators  or  assigns,  of 
the  siun  of  10,000/.  of  lawful  money  of  Great  Britain,  with 
interest  for  the  same  at  and  after  the  rate,  at  the  time,  and  in 
manner  therein  mentioned. 

In  the  years  1800  and  .1803,  Joseph  Foster  Barham  being 
seised  in  fee  of  an  estate  in  Jamaica,  called  the  Island  Es&te 
subject  to  a  mortgage  of  7000/.,  it  was  arranged  that  the  remain- 
ing moiety  of  Lady  Caroline's  fortune,  which  was  now  improved 
to  10,773/.,  should  be  advanced  to  him  for  payment  of  that  mort- 
gage, and  for  his  other  occasions.  Accordingly,  by  several  in- 
dentures, and  ultimately  by  an  indenture  of  the  2nd  May,  1803, 
which  was  made  by  J.  F.  Barham  of  the  one  part,  and  Cardale, 
who  had  survived  Woodcock  his  co-trustee,  of  the  other  part, 
Barham,  in  consideration  of  the  10,773/.  which  had  been  ad- 
vanced to  him,  for  the  purposes  before  mentioned,  in  several 
sums,  omveyed  the  Island  estate,  with  its  slaves  and  appurte- 
nances to  Cardale,  his  heirs  and  assigns,  subject  to  a  proviso 
for  reconveyance  to  Barham,  his  heirs,  appointees  or  assigns,  on 
payment  by  Barham,  his  heirs,  executors  or  administrators,  or 
any  or  either  of  them,  unto  Cardale,  his  executors,  &c.  of  the 
principal  sum  and  interest,  at  the  time,  and  in  manner  therein 
mentioned. 

There  were  five  children  only  of  the  marriage,  viz.,  John, 
William  Joseph,  Charles  Henry,  Mary,  and  Caroline  Gertrude. 

By  deed-poll,  dated  the  10th  January,  1831,  Joseph  Foster 
Barham  and  Lady  Caroline,  his  wife,  appointed  the  sum  of 
10,000/.,  which  was  directed  to  be  raised  for  that  purpose  under 
the  term  of  1000  years,  amongst  their  four  younger 
children.    The  appointment  was  of  unequal  shares,  *but    [*604] 
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by  an  arrangement  amongst  the  younger  children  it  was  agreed 
that  the  shares  should  be  considered  equal. 

Joseph  Foster  Barheun  by  his  will,  dated  the  22nd  June,  1832, 
after  directing  that  all  his  just  debts,  funeral  expenses,  and  the 
costs  and  charges  of  proving  his  will,  and  any  codicil  or  codicils 
thereto,  should  be  paid  and  discharged  by  his  executors  there- 
inafter named,  as  soon  as  conveniently  might  be  after  his  de- 
cease, by  and  out  of  his  personal  estate  not  thereinafter  spedfi- 
cally  bequeathed,  and  after  bequeathing  600/.  a-piece  to  his 
younger  children,  and  charging  an  Annuity  for  the  benefit  of  his 
wife  on  certain  estates  in  Pembrokeshire  in  exoneration  of  the 
jointure  charged  on  the  estates  in  Jamaica,  and  after  making 
vaKous  specific  devises  and  bequests  of  real  and  personal  estate 
not  affecting  his  estate  in  Jamaica,  devised  as  follows : — "And 
as  to  all  the  rest,  residue,  and  remainder  of  my  estate  and  effects, 
both  real  and  personal,  including  the  freehold  and  reversioa, 
and  my  remaining  beneficial  estate  and  interest  whatsoever, 
of  and  in  the  estates  hereinbefore  devised,  and  as  to  all  and 
singular  my  securities  for  money,  goods,  chattels,  estates  and 
effects  whatsoever  and  wheresoever,  not  hereinbefore  specifical- 
ly bequeathed,  whereof  or  wherein  I,  the  said  Joseph  Foster 
Barham,  or  any  person  or  persons  in  trust  for  me  was  and  are, 
or  is  or  shall,  at  the  time  of  my  decease,  be  seised,  possessed  o^ 
or  entitled  unto,  either  in  possession,  reversion,  remainder  or  ex- 
pectancy, or  otherwise,  or  over  which  I  have  any  power  of  ap- 
pointment by  way  of  disposition,  I  hereby  give,  devise  and  be- 
queath, direct,  limit,  and  appoint  the  same  (subject  as  to  my 
personal  estate  to  the  payment  of  all  my  just  debts,  funeral  or 
testamentary  expenses,  and  the  several  legacies  hereinbefore 
given  and  bequeathed,  and  which  are  not  hereby  specifically 
charged  on  any  part  of  my  real  estate)  imto  and  to  the  use  of 
my  son  John  Barham,  his  heirs,  executors,  administrators  and 
assigns,  according  to  the  natures  and  qualities  thereof 
[•695]  respectively,  to  and  for  'his  and  their  own  use  and  bene- 
fit absolutely  and  for  ever."    And  the  testator  appointed 
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Lady  Caroline  Barham,  John  Barham,  and  Henry,  Earl  of 
Thanet,  his  executors. 

The  testator  died  in  September,  1832,  and  Lady  Caroline  in 
November  following,  leaving  the  several  before-named  children 
surviving  them,  and  without  having  made  any  appointment  of 
any  part  of  the  settled  property  otherwise  than  as  before  men- 
tioned. 

Soon  after  the  testator's  death  his  will  was  proved  by  the  ex- 
ecutors, but  Lord  Thanet  did  not  act  John  Barham  immediate- 
ly, upon  the  death  of  the  testator,  entered  into  possession  of  the 
Mesopotamia  and  Island  estates,^  and  took  possession  of  his 
father's  personal  estate.  In  1835,  he  preferred  his  claim  for 
6ompensation-money  in  respect  of  the  slaves  on  both  plantations. 
No  counter-claim  was  made  before  the  commissioners,  and  he 
received  in  the  whole  1200/.  on  that  account :  the  adjudication 
being  made  to  him  as  devisee  and  owner  of  the  estates. 

John  Barham  regularly  paid  to  the  four  youngest  children 
interest  on  their  respective  shares  of  the  moiety  of  20,773/.  and 
of  the  10,000/.,  provided  for  them  by  the  settlement.  In  1835, 
he  contracted  with  his  brother  Charles  for  the  purchase  of  part 
of  the  share  of  the  latter  in  his  mother's  fortune,  and  by  an 
instrument  of  1836  that  contract  was  carried  into  execution, 
the  portion  assigned  being  to  the  value  of  2000/. 

In  March,  1837,  John  Barham  was  declared  a  lunatic,  and  in 
May,  1838,  he  died  intestate  and  without  issue. 

The  bill  was  filed  by  Katherine  Barham,  the  widow  and 
administratrix  of  John  Barham,  and,  upon  her  marriage  with 
the  Earl  of  Clarendon,  revived  against  William  Joseph  Barham, 
his  brother  and  sisters,  and  the  representatives  of  the  trustees. 
It  charged,  that  upon  the  death  of  Joseph  Poster  Barham,  the 
plantation  called  Mesopotamia  was  not  nearly  of  sufficient  value 
to  have  raised  and  paid  the  several  before  mentioned 
(•696]  sums  of  10,000/.,  20,000/.,  10,000.  and  •10,000/.,  and 
'  that  the  Island  plantation  was  not  more  than  of  sufficient 
value  to  have  raised  and  paid  the  before-mentioned  sum  of 
10,773/. ;  that  after  the  death  of  Joseph  F.  Barham,  John  Bar- 
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ham  always  intended  that  the  charges  upon  the  Mesopotamia 
estate  should  be  raised  and  paid  according  to  their  respectire 
priorities,  and  that  the  chaise  upon  the  Island  estate  should  be 
raised  and  paid  thereout ;  that  he  acted  in  accordance  with  that 
intention  by  employing  agents  to  manage  the  estates,  paying 
interest  on  the  charges,  and  otherwise;  and  that  he  had  fre- 
quently expressed  his  opinion,  in  conversation,  that  the  Meso- 
potamia estate  would  not  bear  all  its  charges,  but  that  they, 
including  his  own,  must  be  paid  according  to  priority. 

The  bill  prayed  accounts  of  what  was  due  in  respect  of  the 
several  charges,  and  that  the  Mesopotamia  estate  might  be  sold 
and  the  produce  applied  in  payment  of  what  should  be  found 
due  in  respect  of  the  sevaral  charges,  according  to  their  priorities 
that  the  defendant,  William  Joseph  Barham,  might  be  decreed 
to  redeem  the  Island  estate  upon  payment  of  the  sum  of  10,773il 
charged  upon  it,  or  that  he  might  stand  foreclosed  and  the  estate 
be  sold  d&c. ;  for  an  injunction  to  restrain  him  firom  proceeding 
to  recover  the  estates,  and  for  a  receiver,  manager,  &c. 

The  case  made  by  the  answers  was,  in  substance,  this : — 
That  upon  the  death  of  Joseph  Foster  Barham,  John  Baifaam 
took  possession  of  the  estates  and  occupied  them  until  liis 
lunacy,  as  beneficial  owner,  and  not  in  any  other  capacity; 
that  having  become  entitled  in  fee  to  the  plantations,  the  charges 
to  which  he  was  previously  entitled  under  the  settlement  be- 
came merged  and  extinguished  in  the  inheritance,  and  that 
upon  his  death  the  estates  descended  to  the  defendant,  J.  W. 
Barham,  subject  only  to  such  of  the  incumbrances  as  were  for 
the  benefit  of  the  younger  children  (including  the  200(M.  assigned 
to  John  Barham.)  The  question  as  to  the  redemption  of  the 
Island  estate  was  submitted  by  the  defendants  to  the 
[•697]  judgment  •of  the  Court.  They  denied  the  insufficiency 
of  the  estates  to  meet  the  charges. 

Evidence  was  entered  into  on  both  sides.  The  object  of  the 
plaintififs'  evidence  was  to  show  the  intention  of  John  Barham 
to  keep  the  charges  on  foot. 
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Mr.  Tunnel/  and  Mr.  James  Parker,  for  the  plaintiffs. — The 
charges  which  John  Barham  had  upon  the  Mesopotamia  estate 
were  these  :  10,000/.,  being  that  moiety  of  the  fortune  of  Lady 
CaroUne  Barham^  which  was  lent  on  the  security  of  the  Mesopo- 
tamia estate ;  20,000/.,  which  by  the  settlement  was  directly 
charged  upon  the  same  estate ;  2000/.  which  had  been  assigned 
to  him  by  Charles,  and  10,000/.,  which  was  the  last  charge  under 
the  settlement.  It  was  competent  to  John  Barham  to  chose  to 
have  these  charges  kept  on  foot  or  merged.  The  question  is, 
which  was  most  beneficial  for  him  at  his  Other's  death. 
If  the  first  charge  merged,  it  would  be  postponed  to  all  his 
father's  incumbrances.  No  court  of  equity  ^ would  consider  that 
a  man  having  a  first  charge  would  give  up  that  charge,  so  as 
to  let  in  his  father's  creditors  :  Forbes  v.  Moffai.{a)  The  father's 
estate  had  never  been  administered  in  this  Court.  Admitting 
that  an  heir-at-law  might  be  presumed  to  have  his  charge  merged, 
the  case  is  different  here,  because  the  estate  is  directed  to  be 
sold.  So,  with  respect  to  the  second  charge,  if  it  be  considered 
to  have  merged,  he  loses  his  priority.  Independently,  therefore, 
of  any  act  or  conduct  on  the  part  of  John  BArham,  the  Court 
will  presume  that  it  was  his  intention  to  keep  these  charges  on 
foot.  In  treating  of  this  doctrine  of  presumption,  it  is  immaterial 
whether  you  are  dealing  with  the  legal  estate  or  an  equitable 
charge :  Astley  v.  MilleSj{b)  Donisthorpe  v.  Porter.{c) 
And  it  may  be  'remarked  in  favour  of  such  presumption,  ['698] 
that  in  case  of  a  sale  of  the  estates,  it  would  be  desirable 
for  the  purchaser  to  purchase  the  actual  subsisting  charges  of 
1792,  because  they  would  over-ride  every  other  incumbrance  of 
which  the  purchaser  might  have  had  notice;  while,  on  the 
other  hand,  a  dry  legal  estate  would  not  protect  the  purchaser 
against  anything  of  which  he  might  have  had  constructive 
notice :  Toulmin  v.  Steere.{d)  * 

The  acts  and  conduct  of  John  Barham,  as  far  as  they  go,  are 
m  accordance  with  what  is  conceived  to  be  the  right  presump- 

(a)  18  Ves.  384.  (e)  3  Eden,  162 ;  Ambl.  600. 

(6)  1  Sim.  398 ;  aee  p.  343.  (d)  3  Mer.  310. 
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lion  in  this  case.  Instead  of  paying  off  the  younger  children's 
fortunes,  he  paid  interest  on  them.  He  also  received  the  whole 
slave  compensation-money  in  respect  of  the  two  estates.  As  to 
the  compensation-money,  as  no  counter-claim  was  presented 
under  the  act  of  parliament,  it  is  submitted  that  he  is  entitled 
to  the  whole:  Hill  v.  ReaTdon^{a)  Lloyd  y.  Lord  Trifnle5town.{b) 
Lastly,  the  plaintiff  is  not  bound  to  redeem  the  Island  estate, 
but  the  defendant  William  Joseph  Barham  takes  it  cum  onere : 
Scoti  V.  Beecher,{c)  Lord  Itchester  v.  Lord  C€vmarvon\d) 

Mr.  Wigram  and  Mr.  Lloyd,  for  the  defendant  William 
Joseph  Barham. — The  general  rule  is,  that  where  a  person  is 
seised  in  fee  of  an  estate,  and  is  also  entitled  to  a  charge  cm  it, 
if  he  does  not  act  to  keep  the  charge  on  foot,  it  merges  in  the 
inheritance :  Tyler  v.  Lake,{e)  Brown  v.  Stecul,{f)  Smith  v. 
Phillips.(ff)  In  order  to  keep  alive  the  charges  in  cases  of  this 
nature,  there  must  be  some  strong  indication  of  intention  to  that 
effect :  Lord  Selsey  v.  Lord  Lake,{h)  Parr  v.  Wright,{i) 
[•699]  [The  Vice-Chancellor,— VI dj&  *Toulmin  v.  Steere  deci- 
ded on  that  principle  ?J  That  case  was  one  of  contract, 
the  present  is  between  volunteers.  Sir  William  Cfranfs  ob- 
servations in  Forbes  v.  Moffat  show,  that  the  principles  as  to 
merger  in  these  cases  arise  out  of  the  actual  or  presumed  inten- 
tion of  the  party  entitled  to  the  charge  on  the  one  hand,  and  the 
beneficial' ownership  on  the  other.  "Upon  this  subject,"  he 
says,  "  a  court  of  equity  is  not  guided  by  the  rules  of  law.  It 
will  sometimes  hold  a  charge  extinguished  where  it  would  sub- 
sist at  law,  and  sometimes  preserve  it  where  at  law  it  would 
be  merged."  These  observations  are  applicable  to  a  charge 
secured  by  a  legal  estate,  as  well  as  a  mere  equitable  charge. 
Then,  what  is  the  evidence  of  John  Barham's  intention  to  keep 

(a)  2  RoBB.  608.  (/ )  5  Sim.  535. 

(6)  4  Sim.  396.  (g)  1  Keen,  694  ;  eee  3  Beav.  513. 

(e)  5  Madd.  93.  (h)  1  Beav.  146. 

(fi  I  Beav.  309.  (0  1  Sim.  &  S.  369  ;  5  Rims.  143. 

(#)  4  Sim.  351. 
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these  charges  on  foot  against  the  heir  ?  It  does  not  appear  that 
his  father  left  any  debts  :  at  all  events  it  is  clear  that  John  Bar- 
ham  believed  that  all  his  father's  debts  were  paid.  If  so,  the 
argument,  that  the  charge  was  available  for  postponing  his 
father's  debts,  is  at  an  end.  Is  the  mere  possibility  of  the  exist- 
ence of  debts  a  sufficient  ground  for  presuming  an  intention  to 
keep  the  charge  on  foot  ? 

But  whatever  be  the  situation  of  these  charges,  if  the  person- 
al  estate  of  the  testator  Joseph  Foster  Barham  and  the  corpus 
of  the  real  estate  are  not  sufficient  to  pay  them,  the  defendant 
is  entitled  to  have  the  rents  and  profits  r^eived  by  John  Barham, 
applied  pro  tanto  in  reduction  of  the  charges.  For  this  purpose 
the  rents  and  profits  must  be  considered  as  part  of  the  land 
itself:  BrudeneU  v.  Boughion.{a)  In  cases  where  land  has 
been  equitably  charged  by  will  for  the  payment  of  debts  and 
legacies,  and  there  is  a  deficiency  of  assets,  it  has  been  usual  to 
insert  in  decrees  in  administration  suits,  a  direction  that  the  heir 
.or  devisee  shall  account  for  the  rents  and  profits  which  he  has 
received :  Seton  on  Decrees,  pp.  86,  89,  93 ;  Fenotdet 
V.  ^PassavarU,{b)  If  that  be  the  constant  course,  and  [•700] 
if  a  mortgage  is  a  debt,  and  if,  as  in  this  case,  the  pledge 
is  the  only  security,  how  can  John  Barham  be  allowed  to  apply 
to  his  own  use  the  surplus  of  the  rents  and  profits,  he  having 
entered  with  notice  of  the  trust,  and,  from  the  circumstances  of 
the  case,  being  fully  aware  that  the  corpus  of  the  estate  was 
insufficient  to  pay  the  charges  upon  it  ? 

'  Then,  as  to  the  question  whether  the  Island  estate  is  the 
primary  fund  for  the  payment  of  the  mortgage  upon  it.  In  sup- 
port of  the  affirmative  of  that  proposition  Scott  v.  Beecher  has 
been  cited.  It  is  remarkable,  however,  that  no  authority  appears 
to  have  been  produced  in  argument,  or  relied  upon  in  the  judg- 
ment in  that  case,  in  support  of  the  particular  point  which  it 
decides.  Sir  John  Lendi  is  reported  to  have  said,  that  by  the 
gift  to  Elizabeth  Tyson,  as  residuary  legatee,  the  personal  estate 

(a)  3  Atk.  S73.  {q)  1  Dick.  253. 

Voju   I  89 


700  GASES  IN  CHANCERY. 

1843.— E«il  of  Clarendon  r.  Baiiiaia. 

of  James  Tyson  became  her  personal  estate.  That,  howerer, 
was  assuming  the  very  point  in  issue  between  the  parties.  How 
could  it  be  her  personal  estate  until  she,  as  executrix,  had  paid 
the  testator's  debts,  or  done  some  act  to  change  the  previous  lia- 
bility from  the  personal  to  the  real  estate?  [The  Vtce'CAemcel- 
lor. — ^There  is  a  line  in  the  judgment,  which  glances  at  some 
evidence  which  would  render  the  application  of  the  general 
principle  in  that  case  unnecessary.  I  allude  to  the  words,  ^  She 
elected,"  &c.] 

Mr.  JToe,  Mr.  HcUl,  Mr.  Romilly,  Mr.  Jeremy j  and  Mr.  Shadr 
wellf  appeared  fbr  other  parties. 

Mr.  THnney,  in  reply. — ^In  Scott  v.  Beecher  the  widow  chose 
to  take  the  personalty  which  the  testator  had  given  her.    She 

became  his  residuary  legatee,  and  also  his  debtor  for  so 
[*701]    much  of  the  personalty  as  was  required  for  payment  *of 

his  debts.  But  it  was  the  testator's  debt,  and  not  hers, 
for  which  the  estate  was  mortgaged ;  her  personal  representa- 
tive, therefore,  was  clearly  not  responsible  for  that  debt,  and  the 
heir  was  held  bound  to  take  the  estate  cum  onere.  [The  Viee- 
Chancellor  observed  that  the  same  point  might  have  been,  but 
did  not  appear  to  have  been  made  in  Perkyns  v.  BayfUun,{a) 
He  also  referred  to  OUberfs  Lex  Pr(Bt^{h)  and  Lord  Belvedere 

(a)  9  P.  W.  664,  n. 

(i)  <*  If  the  grandfiither  mortgages  hia  landa,  and  covenants  to  pay  the  mortgage 
DMney,  and  the  land  descends  to  the  fltther,  and  the  father  dies,  leaving  a  penonal 
estate  of  his  own,  it  shall  not  go  in  exoneration  of  the  mortgage  of  those  lands  de- 
scended to  the  grandson,  because  the  personal  estate  of  the  father  was  not  liahle  to 
the  grandfather's  debt,  and  there  is  no  equity  that  any  part  of  the  personal  fottoDe 
ef  one  shoold  be  applied  in  exoneration  of  such  debt.  Whence  it  eeemt  iJkst  if  tki 
father  hmd  been  executor  to  the  grandfather^  and  the  grandfather  had  left  maoeta 
to  the  value  of  the  debt,  and  the  father  had  converted  them  to  hie  own  vse,  then 
so  much  of  thh  father'e  pereonal  eetate  had  been  liable  to  the  payment  of  the  grand- 
father'$  debt;  and  the  grandoon  could,  in  eueh  caoe,  have  come  upon  thefather^e 
executore,  to  exonerate  the  mortgage  out  of  the  fathef^e  peroonal  eotate"  And  see 
Treat,  Eq.  Vol.  9,  p.  369. 
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V.  Rochfart.{a)]  The  passage  in  CfUbert  was  cited,  but  without 
success,  before  Lord  Lyndhurst,  C.  B.,  in  Evans  v.  Smiths(m^{h) 
which  his  Lordship  decided  in  accordance  with  Scott  v.  Beecher, 
The  case  of  Lord  Belvedere  has  been  observed  upon  by  Lord 

Thurlow  in  Tweddell  v.  Tweddell^{c)  and  by  Lord  Alvanley  in 

Woods  V.  Huntingford.{d) 

July  25th. — ^The  Vice-Ch  ancellor. — ^In  this  case  the  parties 
have  expressed  a  wish  that  the  questions  between  them  should  be 
decided  by  the  Court  at  the  present  stage  of  the  cause  rather  than 
at  a  later  period,  and  the  facts  proved,  and  those  not  disputed, 
render  this  to  a  great  extent,  if  not  altogether,  practicable,  with- 
out any  substantial  impropriety  or  singularity.  The 
first  question  is  as  to  the  capital  sums,  *which  by  the  [V02] 
settlement  of  1792,  executed  on  the  marriage  of  Mr. 
Joseph  Barham  and  Lady  Caroline  Tufton ;  were  charged  upon 
an  estate  in  Jamaica,  called  the  Mesopotamia  estate,  in  favour 
of  the  eldest  son,  and  the  other  children  of  the  marriage  respec- 
tively in  unequal  proportions.  It  is  contended,  on  the  part  of 
some  of  the  defendants  that  so  much  of  these  sums  as  the  eldest 
son,  Mr.  John  Barham,  became  entitled  to,  has  been  wholly  or 
partially  extinguished  in  the  inheritance  of  the  estate  charged, 
he  having  acquired  that  inheritance  by  descent  or  devise  from 
his  father.  The  title  is  so  circumstanced,  that  this  is  a  question 
of  intention ;  not  of  merger,  independent  of  intention.[l]    So  &\ 

(a)  5  Brow  P.  G.  299  (ed.  Toml.)  (e)  2  Bro.  C.  C.  101. 

(b)  Not  reporlfld.  {d)  3  Vea.  130. 

[1 J  "  If  the  same  penon  becomes  afasolntely  entitled  to  an  estate,  and  to  a  sam  of 
money  which  is  charged  upon  it,  this  Court  will  deem  the  charge  to  have  become  merged 
in  the  estate,  or  to  have  become  extinguished,  unless  it  shall  appear  that  the  owner 
of  the  estate  and  of  the  charge  intended  otherwise.  For  the  purpose  of  showing  the 
intention,  evidence  direct  and  presumptive  may  be  resorted  to.  The  presumption 
being,  that  when  the  owner  of  an  estate  pays  off  a  charge,  he  does  it  for  the  relief 
of  the  estate,  a  contemporaneous  transfer  of  the  charge  to  a  trustee  mtist  be  considered 
ma  one  of  the  grounds  upon  which  the  presumption  may  bo  rebutted  ;  but  no  instance 
hns  been  cited  in  which  such  a  transfer  has  of  itself  been  held  to  be  decisive  evidence 
against  the  praramptioo,  and  I  am  of  opinion  that  it  ought  not  to  be  so."    Lorf 
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as  the  acts  and  conduct  of  Mr.  John  Barham  are  in  proof,  I . . 
think  that  they  do  not  afford  any  evidence  whatever  of  any 
intention  of  extinguishment  on  his  part,  but  that  they  latfaer  • 
tend  the  contrary  way.  Assuming,  however,  the  evidence  of 
acts  and  conduct  on  his  part  to  be  none  or  neutral,  it  most  be 
considered  which  view  was  the  more  fovourable  to  his  interest 
— ^what  intention  a  prudent  adviser  would  have  recommended 
him  to  declare,  if  any.  As  to  this,  there  can,  I  conceive,  be  no 
doubt  His  title  to  the  Mesopotamia  estate  was  under  the  will, 
and  subject  to  the  debts  of  his  father,  to  which  the  chaiges 
created  by  the  settlement  in  favour  of  the  children  were  para- 
mount ;  and  though  probably  the  amount  of  Mr.  Joseph  Foster 
Barham's  assets  rendered  this  liability  of  little  or  no  importance 
or  materiality,  yet,  considering  the  impossibility  of  certain  know* 
ledge  by  one  man  of  the  extent  of  debt  or  Uability  which  another 
may  have  contracted,  whether  by  suretyship,  by  covenants  in 
leases,  breaches  of  trust,  or  otherwise,  and  considering  that  the 
lunacy  of  Mr.  John  Barham,  which  continued  to  his  death,  had 
its  conunencement  within  less  than  six  years  from  the  decease 
of  Mr.  Joseph  Foster  Barham,  such  a  condition  of  the  title  upon 

fi^  question  of  presumed  intention  is  not  to  be  overlooked. 
[•703]    A  more  'striking  subject  of  observation  in  this  view  is 

probably,  however,  the  nature  of  the  different  charges 
by  which  the  Mesopotamia  estate  was  affected,  of  their  priorities, 
and  of  the  rights  in  them.  Under  these  considerations,  having 
regard  to  the  great  uncertainty  of  the  Mesopotamia  estate  being 
saleable  for  so  much  as  the  amount  of  the  capital  sums  charged 
upon  it,  and  to  the  interest  that  Mr.  John  Barham  had  in  pre- 
serving a  voice  and  common  right  with  respect  to  the  mode  and 
time  of  enforcing  payment  of  that  which  his  property  had  to 
pay,  it  is  impossible  to  say  that  he  at  any  time  stood  indifferent 
upon  the  question  of  extinguishment,  or  that,  up  to  the  moment 
of  his  lunacy,  it  was  not  manifestly  for  his  interest  to  prevent 

Langdale,  M.  R.  Hood  v.  Phillip*,  3  Beav.  517, 18.  And  see  Ltrrd  SeUeif  v. 
Lard  Lake,  1  Beav.  146.  AHUy  y.  MiUet,  1  Sim.  398.  Tyler  r.  Lake^  4  Sim. 
SSI. 
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.  •and  deny  the  application  of  any  such  doctrine  or  notion.  As  to 
this  part  of  the  case  whether  upon  principle  or  upon  authority, 
whether  relying  upon  Forbes  v.  Moffat,  or  dealing  with  the 
matter  as  if  Forbes  v.  Moffat  had  not  existed,  I  have  no  doubt 
whatever. 

It  has,  however,  -been  argued,  that  Mr.  John  Barham's  re- 
ceipts, in  his  lifetime,  were  such  as. as  to  have  the  effect  of 
satisfying  wholly,  or  to  some  extent,  his  portions  of  the  charges 
to  which  I  have  been  referring.  No  such  effect  can  be  ascribed 
to  his  possession  of  his  father's  assets,  other  than  the  property 
which  the  settlement  charged  with  these  sums,  certainly ;  for 
the  property  so  charged  was  the  only  fund  applicable  to  their 
payment.  As  to  his  enjoyment  of  the  property  charged,  that 
was  in  the  character  of  owner,  not  in  the  character  of  incum- 
brancer or  trustee.  He  might,  probably,  have  been  required  by 
any  of  the  incumbrancers  to  take  possession  as  an  incumbrancer, 
or  to  devote  the  rents  and  produce  of  the  property,  or  allow 
them  to  be  devoted,  to  the  direct  discharge  of  the  incumbrances ; 
but  such  a  requisition  was  never  made,  and  I  am  not  prepared 
to  say,  that  he  either  intended,  or  was  placed  in  a  position  in 
which  by  contract  or  duty  he  was  bound,  to  apply  any 
portion  of  what  he  *received  from  the  property  for  crops  [*704J 
or  annual  profits,  towards  the  liquidation  of  his  own,  or 
any  other  incumbrance  upon  it.  Mr.  Lloyd  has  said,  that  in 
suits  for  the  administration  of  the  assets,  real  and  personal,  of 
deceased  persons,  where  by  law,  or  by  their  wills,  the  leal  estate 
is  subject  to  debts,  or  to  debts  and  legacies,  it  is  the  rule  and 
constant  practice  of  the  Court,  in  the  event  of  a  deficiency  of 
the  personal  estate  and  the  corpus  of  the  real  estate,  to  charge 
the  heiv  or  devisee  of  it  subject  to  the  debts  or  debts  and  legacies, 
who,  in  that  character,  has  been  receiving  the  rents  since  the 
death  of  the  testator  or  .intestate,  with  those  rents  respectively, 
for  the  purpose  of  supplying  the  deficiency ;  and  that  on  the 
ground  of  the  trusts  of  the  terms,  of  which  John  Barham  had 
notice,  or  otherwise,  a  similar  course  ought  to  be  pursued  here. 
In  the  cases  to  which  Mr.  Lloyd  refers,  the  rule  and  practice 
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may  or  may  not  be  as  extensive  and  universal  as  he  considen 
them.  But  however  that  may  be,  I  am  not  prepared  to  say, 
that  the  same  course  is  proper  here,  that  the  mode  of  dealing 
with  assets,  whether  for  payment  of  debts,  or  of  debts  and  l^a- 
cies,  is  applicable  to  a  case  such  as  this,  or  that  the  position  of 
Mr.  John  Barham  was  not  substantially  that  merely  of  a  mort- 
gagor in  possession  as  owner,  keeping  down  the  interest  of 
a  mortgage,  which  he  was  not  imder  a  personal  liability  in  re- 
spect either  of  interest  or  principal  to  pay.  Upon  the  cases  of 
Ex  parte  WUson,{a)  Bertie  v.  Lord  Abingdony{b)  Gtresley  v. 
Adderley,{c)  Thomas  v.  Brigstockey{d)  and  other  authorities  of 
that  class,  as  well  as  upon  principle,  it  seems,  to  me  that  I  ought 
not,  in  favour  of  the  incumbrancers  on  the  Mesopotamia  estate, 
to  direct  s^  account  of  the  crops  or  annual  profit^  of  it  received 

by  John  Barham.[2]  The  counsel  for  the  heir-at-law 
[*706]    have  not,  nor  have  the  counsel  for  the  younger  'children, 

contended  that  Mr.  Joseph  Foster  Barham's  receipts  from 
the  Mesopotamia  estate  are,  in  the  event  of  a  deficency,  or  other- 
wise, to  be  charged  against  his  10,000/.,  or  otherwise  against  him, 
or  accounted  for  by  his  assets.  What  I  have  said,  I  have  not 
intended  to  apply  to  interest  on  the  sums  in  question,  in  respect 
of  any  time  previous  to  John  Barham's  death.  The  interest  on 
all  the  charges  created  by  the  marriage  settlement,  as  well  as  on 
the  mortgages  has,  without  prejudice  to  any  other  question,  been 
agreed  on  all  hands  to  be  considered  as  claimable  only  from  the 
decease  of  Joseph  Foster  Barham,  and  as  having  been,  and  so 
far,  if  at  all,  as  now  unsatisfied,  being  chargeable  from  that  time 
to  the  decease  of  John  Barham  primarily  on  the  personal  estate 
of  John  Barham.  Nor,  in  what  I  have  said,  have  I  intended  to 
refer  to  the  10,000/.,  which  belonged  to  Mr.  Joseph  Foster  Bar- 
ham, and  was  the  first  charge  created  by  the  settlement  on  the 
Mesopotamia  estate.    I  apprehend,  however,  that  with  an  ex- 

(a)  2  Vcfl.  &  B.  252.  (c)  1  Swanst  573. 

(6)  3  Mer.  560.  {d)  4  Robb.  64. 

[2]  She  V.  Manhattan  Cimpany,  1  Paige,  81.      Vroom  v.  Ditmat,  4  Ptuge,  534. 
Van  Buren  ▼.  Ohnttead,  S.Paise,  9.    Qtttn  v.  BritUim,  Hoff  Ch.  lUp.  353. 
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ception  to  be  presently  mentioned,  the  grounds  and  reasons 
upon  which  in  my  judgment  the  capital  of  so  much  of  the 
charges  as  Mr.  John  Barham  was  in  his  own  right  entitled  to, 
must  with  interest  firom  his  death  be  considered,  as  I  have  said, 
to  be  wholly  unsatisfied  and  unextinguished,  apply  at  least  as 
strongly  and  with  the  same  effect  to  this  sum  of  10,0002.,  to  say 
nothing  of  the  mortgage -to  which  it  was  subject,  or  of  the  duties 
belonging  to  his  office  of  executor.  The  whole  of  the  10,0002., 
therefore,  charged  in  Mr.  Joseph  Foster  Barham's  favour  by  the 
settlement,  must  be  considered,  I  conceive,  as  having  remained 
a  subsisting  charge  at  Mr.  John  Barham's  death,  subject  to  an 
exception  already  alluded  to,  which  is  this :  If  the  compensation- 
money  in  respect  of  the  Mesopotamia  slaves,  subjected  with  the 
estate  to  the  charges  created  by  the  settlement,  had  been  received 
by  Mr  Joseph  Foster  Barham,  it  would,  I  think,  as  be- 
tween his  10,000/.,  and  the  other  of  those  charges,  'have  f  TOe] 
been  incumbent  on  him  to  apply  it  in  reduction  of  the 
capital  of  his  10,0002.  It  represented  part  of  the  corpus  of  the 
property  charged.  Received,  as  it  was,  by  Mr.  John  Bsgrham 
in  the  character  of  his  father's  devisee,  it  became  not  less,  I  con- 
ceive, subject  to  that  obligation  in  the  hands  of  Mr.  John  Bar- 
ham, whom  the  same  will  constituted  residuary  legatee  and 
executor,  as  well  as  devisee ;  and,  I  am  of  opinion,  that  the 
personal  estate  of  Mr.  Joseph  Foster  Barham,  or  of  Mr.  John 
Barham,  must  indemnify  those  who,  under  the  settlement,  are 
mterested  in  the  charges  created  by  it,  subsequently  to  the  first 
10,000/.,  from  the  interest  of  this  sum  up  to  the  death  of  Mr.  John 
Barham,  (this  having  been  agreed  between  the  parties  without 
prejudice,)  and  as  at  the  time  of  John  Barham's  death  from  a 
portion  of  the  capital  of  it  equal  to  the  compensation-money 
that  I  have  mentioned.  I  should  here  state,  that  the  cause  has 
been  argued  and  treated  before  me  on  the  assumption,  that  the 
personal  estate  of  Joseph  Foster  Barham  received  by  John  Bar- 
ham, was  much  more  than  sufficient  for  the  payment  of  Joseph 
Foster  Barham's  funeral  and  testamentary  expenses,  and  all 
his  mortgage  and  other  debts  and  legacies;   and  that  John 
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Barham  died  amply  solvent  as  to  his  personal  estate :  all  parties 
have  so  represented  the  matter  to  be. 

It  remains  to  consider  the  fortune  of  Lady  Caroline  Barham ; 
the  rights  in  which  must,  I  think,  be  treated  without  any  regard 
to  the  circumstance  that  part  of  it  happens  to  be  secured  by  a 
mortgage  of  the  first  10,000^,  and  the  other  part  by  a  mortgage 
on  an  estate  of  Mr.  Joseph  Foster  Barham's,  called  the 
Island  estate.  The  whole  of  her  fortune  was  settled,  and  was 
borrowed  from  the  trustees  or  trustee  of  it  by  Mr.  Joseph 
Foster  Barham,  who  became  liable  as  a  debtor  to  make  good 
the  whole  of  it  The  trustees  acquired  in  respect  of  it  the 
general  rights  of  creditors  of  Mr.  Joseph  Foster  Barham,  besides 

a  lien  on  those  portions  of  his  property  on  which  secur- 
[*707J    ity  for  it  *was  taken  from  him.    The  debt  was  due  to 

the  trustees,  and  in  them  the  securities  were  vested. 
There  was  no  direct  debt  from  him  or  his  assets  to  the  children, 
or  any  of  them  in  this  respect.  For  reasons  and  on  grounds 
sufficiently  appearing  from  what  I  have  said,  I  conceive  that 
the  whole  capital  of  this  fortune  of  Lady  Caroline  Baifaam  re- 
mained a  subsisting  debt  from  the  assets  of  Mr.  Joseph  Foster 
Barham,  at  the  death  of  Mr.  John  Barham,  with  regard  to  his 
own  shares  equally,  and  those  of  his  brothers  and  sisters.  It  is 
true  that  he  was  in  possession  of  the  Island  estate  upon  which 
a  part  of  this  fortune  was  secured  by  a  mortgage,  as  the  residue 
was  secured  by  a  mortgage  of  the  10,000{.  But  the  character, 
intention,  and  circumstance  of  his  possession,  both  of  the  Island 
estate  and  of  the  Mesopotamia  estate  were  the  same ;  and  he 
neither  was  bound  by  contract  or  duty,  nor  intended,  as  I  conceive, 
to  apply  any  part  of  the  crops  or  annual  profits  that  he  received 
towards  liquidation  of  any  part  of  the  capital  of  the  sums  chafed 
on  either  estate.  With  regard  to  the  Island  compensation* 
money,  it  was  claimed  and  received  by  him  as  his  fathei's 
devisee ;  and  I  think  that  he  must  be  taken  to  have  received  it 
generally  as  part  of  his  father's  general  assets,  and  ttiat  other- 
wise it  was  not  intended  or  liable  to  be  applied  or  ascribed  by 
him,  and  did  not  become  ascribed  to  any  particular  purpose  <x 
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object.    The  plaintiffs  have  conceded  that  the  deficiency,  if  any, 
of  the  Island  mortgage  security  as  it  now  stands,  to  make  good  the 
mortgage  debt  upon  it,  must  be  supplied  by  the  personal  estate  of 
Mr.  Joseph  Foster  Barham,  or  of  Mr.  John  Barham.    I  have  not 
alluded  to  the  purchase  by  Mr.  John  Barham  of  a  part  of  the  share 
of  one  of  his  brothers  in  a  portion  of  the  settlement  funds.    That 
share  must  be  subject  from  the  time  of  the  purchase  to  the  same 
considerations  as  Mr.  John  Barham's  original  share  in  the  same 
funds.    It  has  been  suggested  that  part  of  the  property 
subjected  by  the  settlement  to  the  charges  created  *by  it    [VOS] 
on  the  Mesopotamia  estate  was  of  the  natiure  of  person- 
alty, so  as  to  render  it  necessary  to  apportion  those  charges  be- 
tween the  different  parts  of  the  property  liable.    If  so,  this  must 
be  provided  for. 

I  have,  I  think,  only  farther  to  consider  whether  the  Island 
estate  as  it  now  stands  is  the  prior  or  the  secondary  fund  for 
the  payment  of  the  Island  mortgage  debt.  To  the  discharge  of 
an  ordinary  debt  due  from  Mr.  Joseph  Foster  Barhamj  his  per- 
sonal estate  ought,  I  apprehend,  in  the  ordinary  course  to  be 
first  applied.[3]  It  has  been  contended,  however,  by  the  plain- 
tiffs, that  with  regard  to  the  sum  secured  on  the  Island  estate 
this  cannot  be,  and  that  to  the  payment  of  that  sum  the  Island 
estate  must  primarily  be  applied.  The  first  reason  assigned  for 
this  is,  that  there  is  evidence  in  the  cause  showing  (as  the  plain- 
tiffs insist)  that,  in  point  of  fact,  Mr.  John  Barham  intended  that 
as  between  the  personalty  and  the  mortgaged  realty  liable  to 
this  debt,  the  latter  should  be  the  prior  fund  to  be  applied.  I 
am  unable  however  to  discover  any  such  evidence.  It  is  true, 
that  in  my  opinion  there  was  an  absence  of  intention  on  his 
part  that  any  part  of  the  capital  of  his  mother's  fortune  should 
be  considered  as  either  satisfied  or  extinguished.  But  this  does 
not  appear  to  me  to  amount  to  any  thing  for  the  present  purpose. 

[3]  Tho  men  chaipng  of  a  secondary  fond  with  the  payment  of  debts,  does  not 
exempt  the  primary  fond,  or  postpone  its  application,  nnless  the  intention  of  the  testa« 
tor  to  exonerate  it  for  the  benefit  of  the  legatee,  or  some  other  person,  is  manifest. 
HamUy  v.  Jamet^  5  Paige,  319, 469. 

Vol.  I.  90 
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He  could  not  as  to  the  other  persons  interested  in  Lady  Caroline's 
fortune,  without  their  consent  (a  consent  neither  asked  nor  ob- 
tained, nor  probably  thought  of^)  relieve  any  portion  of  his  father's 
assets  from  the  liability  under  which  the  whole  of  those  assets 
was  to  make  good  that  fortune,  and  I  do  not  see  any  ground 
whatever  for  saying  that  he  ever  in  fact  indicated  any  wish  or 
design  that  any  one  part  should  wholly  or  partially  indemnify 
any  other  part  of  the  assets  in  respect  of  it    The  other  assigned 
reason  is,  that,  independently  of  any  proof  of  actual  intention, 
the  united  characters  of  acting  executor  and  sole  residuary  leg- 
atee, as  well  as  heir  and  devisee  of  his  father,  having  ren- 
[•709]    dered  Mr.  •John  Barham  solely  and  equally  interested  in 
the  whole  of  the  funds  from  which  the  fortune  was  due,  it 
is  a  necessary  consequence  that  the  portion  of  those  funds  specifi- 
cally pledged,  though   not  exclusively  liable  for  its  payment, 
must  bear  the  burthen  of  the  pledge  without  indemnity  or  con- 
tribution.   The  necessity  of  such  a  consequence  is  not  obvious 
to  my  apprehension.    The  general  rule  is,  that  a  pledge  or  se- 
curity for  a  debt,  though  having  its  full  operation  in  favour  of 
the  creditor,  does  not  take  away  the  character  of  debt,  and  nei- 
ther excludes  him  from  any  other  remedy,  nor  changes  or  effects 
the  mode  in  which  as  between  those  who  take  the  debtoi's 
property,  subject  to  his  debts,  that  property  is  to  be  applied. 
Generally,  with'  regard  to  such  a  question,  the  case  is  dealt  with 
as  if  the  pledge  or  security  did  not  exist    I  do  not  forget  the 
distinctions  or  exceptions  established  or  recognized  in  Lutkins 
V.  Leigh,{a)  HaUiwellv,  Tanner j{b)  Wythe  v.  Henniker,(c)and 
the  authorities  to  which  reference  is  there  made,  distinctions  or 
exceptions  proving  the  rule,  but  otherwise  seeming  to  me  to 
have  no  place  in  the  present  case. 

If  the  mere  fact  of  the  union  of  interests  were  material,  it 
would  have  had  its  operation  and  effect,  though  Mr.  John  Bar- 
ham  had  died  within  an  hour  of  his  father's  death  ignorant  of 
it  In  that  case  there  might  have  arisen,  and  as  matters  are, 
there  may  arise,  an  absolute  necessity  for  deciding  which  is  the 

(a)  Ca.  temp.  Tdb.  53.  (b)  I  Ram.  k,  M.  633.  (e)  3  Myl.  dt  K.  €35. 
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first  fund  for  paying  an  unsecured  specialty  debt  due  fiom  Mr. 
Joseph  Foster  Barham.  Suppose  such  a  creditor  in  existence :  it 
would  be  contrary  to  all  principle  to  hold  that  his  caprice  or  elec- 
tion should  decide  between  real  estate  now  belonging  to  one  person, 
and  personal  estate  now  belonging  to  another,  which  of  the  two  is 
finally  to  bear  the  burden.  The  Court  must  decide  in 
such  a  case.  And  on  what  ground  could  it  be  *held,  that  [*710] 
the  personal  estate  ought  not,  as  between  that  and  the  real 
estate,  to  be  first  applied  ?  What  could  have  taken  place  in  the 
event  that  I  have  supposed — what  has,  in  fact,  taken  place,  to 
change  the  ordinary  course  as  to  such  an  unsecured  debt  ?  In  my 
opinion  nothing.  If  so,  in  the  absence  of  proof  of  actual  intention, 
why  should  the  mortgage  or  pledge  make  any  difference  ?  Yet, 
if  the  plaintiffs'  contention  is  right,  they  would  in  the  event  of  the 
mortgagees  recovering,  as  it  is  admitted  that  they  are  entitled  to  re- 
cover, their  debts  against  the  general  personal  estate  of  Joseph 
Foster  Barham,  be  entitled  to  stand  in  the  mortgagee's  pJ  ace  against, 
or  be  indemnified  by  the  Island  estate.  The  foundation  of  such  a 
state  of  things  in  principle  I  am  unable  to  see.  Agreeing  entire- 
ly with  the  doctrine  laid  down  in  Bagot  v.  Oughton,{a)  and 
Evelyn  v.  Evelynjfi)  which  has  been  recognized  in  many  other 
cases,  (particularly  one  in  this  family,  Barham  v.  Lord  Tha- 
net{c\)  I  do  not  see  any  clear  and  irresistible  reason  for  not 
holding  that  an  executor,  who  being  also  sole  residuary  legatee, 
has  received  more  personal  e^ate  than  enough  to  pay  all  the 
funeral  and  testamentary  expenses,  and  debts  and  liabilities  of 
every  description,  as  well  as  legacies,  becomes  himself  substan- 
tially debtor  to  the  creditors  of  the  testator.  And  whether  such 
an  executor  is  sole  executor  or  survived  by  a  co-executor,  I 
apprehend  that  the  doctrine  of  Lord  Chief  Baron  Gilbert,  Lex 
PrcBt.  315,  equally  applies  in  principle.  The  case  also  of  Lord 
Belvedere  v.  Rochfari,{d)  in  the  House  of  Lords,  (though  I  am 
aware  of  what  Lord  Thurlotp  has  in  TweddeU  v.  TSoeddeU^ie) 

(a)  1  P.  W.  347.  (i)  5  Bio.  P.  C.  299. 

(6)  a  P.  W.  659.  <e)  2  Bro.  C.  C.  101« 

(e)  3  M.  &  K.  607. 
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and  Lord  AlvanUy  in  Woods  v.  Huntingford^{a)  said  of  that 
case,)  may  be  thought  to  have  at  least  a  considerable  bearing 
the  same  way,  and  consequently  against  the  plaintiSs.    Lord 

Thurlow^  who,  as  leading  counsel,  signed  the  case  for  the 
[•711]    *successful  party,  the  respondent  in  Lord  Belvedere  v. 

Mochforty  appears  to  have  considered  that  the  House  of 
Lords  held,  but  ought  not  to  have  held,  that  the  mortgage  debt  in 
question  there  had  been  made  the  debt  of  Robert  Rochfort,  the 
grandfather,  as  between  his  real  and  his  personal  estate ;  and 
he  is  reported  as  having  said,  "  In  that  case  Greorge  had  a  fee- 
simple  in  the  estate,  he  was  capable  of  giving  it  after  the  charges 
were  extinguished."  But  I  am  not  at  all  persuaded  that  he  dis- 
sented from  the  doctrine  to  be  found  in  OUbert,  and  upon  which 
doctrine,  the  printed  cases  in  Lord  Belvedere  v.  Rochfort j  and  die 
statements  of  Lord  TTiurloto  and  Lord  Alvcmley  in  Tweddell  v. 
Tweddell  and  Woods  v.  Huntingford,  show,  if  not  the  certain- 
ty, at  least  a  very  high  degree  of  probability,  that  in  Lord  Bel- 
vedere^s  case,  both  Lord  Lifford  and  the  House  of  Lords  meant 
to  act  and  did  act  independently  of  Lord  Jocelyn^s  decree,  and 
not  by  reason  or  in  consequence  of  what  Lord  Jocelyn  had  done. 
Nor  can  I  see  that  Perkyns  v.  Bayntun,{b)  as  to  which  I  have 
examined  the  Registrar's  book,  is  at  variance  with  this  doctrine. 
In  Perkyns  v.  Bayntun  no  account  was  sought  of  the  personal 
estate  of  Sir  William  Osbaldistone,  who  had  died  a  quarter  of 
a  century  before  the  suit.  What  was  its  amount,  whether  it 
was  considerable  or  inconsiderable,  whether  as  to  his  personal 
estate  in  fact  he  died  solvent  or  insolvent,  was  not  stated,  and 
does  not  appear.  The  point  in  CHlbert  seems  not  to  have  been 
raised  or  touched  in  that  case.  Upon  the  whole,  thinking  the 
opinion  of  Lord  Chief  Baron  Gilbert  well  founded  in  principle 
and  corroborated,  if  touched,  by  Lord  Belvederes  cascj  I  should, 
had  the  cases  of  Scott  v.  Beecher,{c)  Evans  v.  Smitkson(d)  and 
Z^ord  llchester  v.  Lord  Camarvon{e)  not  existed,  have  held 

(a)  3  Ves.  130.  (<2)  Not  n»portod. 

(i)  2  P.  W.  664,  n.  (e)  1  Beav.  90S. 

(e)  5  Madd.  96. 
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and  decided  that  the  personal  estate  of  Joseph  Foster 
Barham,  and  'therefore  in  substance  the  personal  estate  [*712J 
ot  John  Barham,  is  the  first  fund  for  the  payment  of 
the  mortgage  on  the  Island  estate.  Consistently,  hQwever,  with  . 
the  opinions  which  appear  to  have  been  expressed  judicially  by 
Sir  John  Leach,  Lord  Lyndhurst,  and  Lord  Langdale  in  these 
three  cases,  I  apprehend  that  I  cannot  so  decide.  Feeling  the 
respect  due  from  me  to  these  authorities,  independently  of  Lord 
Lyndhursfs  present  position,  deferring  to  them,  and  not  upon 
this  point  acting  in  accordance  with  my  own  opiiiion,  I  direct 
the  insertion  in  the  decree  of  a  declaration,  that  the  Island  estate 
is  the  ^t  fund  for  the  payment  of  the  Isiand  mortgage.[4] 
The  property  which  I  have  called  the  Island  estate,  subj^ted 
to  this  mortgage  for  10, 773/.  6^.  2d,  may  possibly  not  be  wholly 
real  estate.  It  may  include  some  personalty — a  remark  which 
I  do  not  mean  as  extending  to  the  Island  compensation>money, 
which,  as  I  have  said,  I  cannot  hold  to  have  been  or  to  be 
ascribed,  or  applied,  or  applicable,  otherwise  than  merely  as  part 
of  the  general  mass  of  the  general  assets  of  Joseph  Foster  Bar- 
ham,  or  general  personal  estate  of  John  Barham,  this  being,  as 
it  seems  to  me,  a  consequence  of  the  manner  in  which  and  ex- 
pressed title  under  which  he  received  it,  and  of  his  conduct  in 
all  respects.  His  father  had  nothing  more  than  a  life  interest 
in  the  benefit  of  the  Island  mortgage.  Before  concluding  I  may 
observe,  that  the  reference  which  I  have  made  to  Evans  v.  SmUh- 

[4]  Afl  to  the  general  rale  that  the  penonal  estate  is  primarily  chargeable  with  the 

■ 

payment  of  a  mortgage  debt,  see  Airther,  PhiUip»  v.  Parker,  Lloyd  &  G.  t  Sugd.  136, 
143,  n.  The  Duke  of  Cumberland  ▼.  Codrington,  3  John.  Ch.  Rep.  357.  Rogere 
T.  Rogere,  1  Paige,  I8d.  HaUey  v.  Reed,  9  Paige,  454.  MarehaU  v.  HoUoway, 
5  Sim.  304.  As  to  the  exceptions  to  the  general  rale,  see,  in  addition  to  the  case  in 
the  teirt,  The  Duke  of  Cumberland  v.  Codrington,  ubi  sup.  MeLearn  v.  MeLeU 
Ian,  10  Peten,  635.  King  ▼.  WhiUly,  Hoff.  Ch.  Rep.  477.  By  the  Revised  Statates 
of  New  York,  Vol.  I,  (3d  ed.)  p.  740,  (  4,  it  is  enacted  that,/'  whenever  any  real 
estate,  subject  to  a  mortgage  executed  by  any  ancestor  or  testator,  shall  descend  to  an 
heir  or  pass  to  a  devisee,  snch  heir  or  devisee  shall  satisfy  or  discharge  snch  mortgage 
oat  of  his  own  property,  without  resorting  to  the  executor  or  administrator  of^  his 
ancestor,  unless  there  be  an  exprea  direotioa  in  the  will  of  such  testator,  that  such 
mortgage  be  otherRnse  *" 
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stm  has  been  occasioned  by  my  entire  reliance  upon  the  authen- 
ticity of  the  information  from  which  Mr.  T%nnei/'s  statement  of 
that  case  was  made,  and  my  supposition  that  Lord  Lyndhursfs 
view  of  the  Jaw,  as  to  the  vendor's  lien,  agreed  with  that  o{  Sir 
W.  Chrani  in  Trimmer  v.  Baynejlfl)  and  of  Sir  L.  S^dwell  in 

Sprotde  v.  Prior.ip)    It  seems  that  the  passage  in  GU- 
[*713]*    bert  was  brought  under  his  'Lordship's  notice,  but  not 

Lord  Belvedere^ s  case,  and  that  neither  was  cited  before 
Sir  /  Leach  or  the  present  Master  of  the  Rolls.[5] 

The  minutes,  so  far  as  they  can  be  conveniently  at  pr^ent 
dictated,  ought,  I  suppose,  consistently  with  what  I  have  stated, 
to  be  thus : — 

Decl4KI,  that  the  trusts  of  the  mairiage  settlement  of  Joseph  Foster  Baiham 
and  Lady  Caroline  his  wife  ought  to  be  cairied  into  execution :  Declare,  that  the 
slaye  compensation-money  reeeiTed  by  John  Barham  nnder  order  of  the  Wast  India 
compensation  commissionen,  in  respect  of  slaTos  o<miprisod  in  or  sobjeet  to  the  lenns 
of  500  yean  and  1000  years  created  by  the  maniage  settlement,  oogkt  to  have  been 
by  the  said  John  Barham  paid  to  the  mortgagees  to  whom  the  som  of  £10,000, 
which  was  the  first  charge  created  by  the  marriage  settlement,  was  appomted  or 
assigned  by  way  of  mortgage,  in  discharge  pro  tmnto  of  the  capital  of  such  earn  of 
JClOfOOO,  and  in  exoneration -so  far  of  the  said  terms:  Declare,  that  the  aaslsef 
John  Barham  became  upon  his  decease,  and  are  now  liable  to  efieetnate  and  make 
good  such  discharge  and  exoneration  as  to  so  much  of  the  said  X10,000  £pom  tho 
time  when  he  received  the  said  compensation-money.  Let  the  master  ascertain  the 
amount  of  the  compensation-money  received  by  the  said  John  Baifaam  in  respeet  of 
the  slayes  comprised  in  or  subject  to  the  said  teims :  And  the  plaintiffi  and  all  other 

(a)  9  Ves.  209.  (6)  8  Sim.  189. 

[5]  Whero  a  person  takes  a  conyeyance  of  land  snlject  to  a  mortgage,  eofeaant* 
iug  to  indemnify  the  grantor  against  the  mortgage,  and  dies  intestate,  the  land  is  the 
primary  fund  to  be  resorted  to  for  the  payment  of  the  residue,  and  the  haa  cannot 
throw  the  chaige  upon  the  personal  representatives.  And  if  the  purchaser  baa  e?en 
rendered  himself  liable  at  law,  for  the  payment  of  the  debt,  this  drenmstanoe  will  not 
alono  be  sufficient  to  shift  the  chaige  upon  the  personalty.  He  may  by  expiess  di- 
rection, or  necessary  implication,  shift  the  dharge  from  the  realty  to  the  penonalty ; 
but  if  having  subjected  his  personal  estate  to  the  charge,  he  dies,  and  the  land  deooeads 
to  his  heir,  who  is  also  his  perronal  representative ;  although  the  personal  funds  el 
the  ancestor  in  the  hands  of  the  heir  were  liable  for  the  debts,  yet  on  the  death  of  the 
heir,  his  personal  assets  are  not  the  primary  fund  for  payment.  The  Duke  ef 
berland  v.  Codrington,  3  Johns,  Ch.  Rep.  229. 
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parCiw  being  willing,  and  the  plaintiff  Lord  Clarendon  and  all  other  parties  9mjuri§ 
by  their  oooneel  consenting,  without  prejudice  to  any  other  qneetion :  Declare,  that 
the  perM>nal  estate  of  the  said  John  Barham  ought  to  be  considered  and  treated  as 
primarily  liable  to  pay  amf  discharge  all  interest  u|^  his  death,  upon  or  in  respect 
of  the  seyeral  capital  sums  which  were  made  raisabl^y  the  trusts  of  the  said  terms, 
and  upon  or  in  respect  of  the  sereral  mortgages  and  mortgage  charges  created  by 
John  Foster  Barfaam  as  in  the  pleadings  mentioned,  so  far  as  any  such  interest,  up 
to  the  said  John  Barham's  death,  was  not  satisfied  before  his  death,  or  has  not  since 
his  death  been  satisfied  out  of  his  personal  estate.  Declare^  that  the  union  of  rigats 
and  interests  in  the  real  and  personal  estates  of  Joseph  Foster  Farham,  which  took 
place  after  his  death,  in  the  said  John  Barham,  as  in  the  pleadings  mentioned,  had 
not,  under  the  circumstances,  the  effect  of  merging  or  extinguishing,  and  that  tho 
said  John  Barfaam  was  not  bound,  and  did  not  intend,  to  merge  or  extinguish,  or 
allow  to  be  merged  or  extinguished,  the  several  capital  sums  made  rabable  by  tho 
said  marriage  settlement,  and  the  capital  sums  secured  by  the  said  mortgages  respec- 
tively, or  any  or  either  of  them,  or  any  part  thereof,  and  that  subject  as  aforesaid, 
an  the  several  capital  sums  continued  to  be  and  were  raisable  and  subsisting  charges 
at  his  death,  and  that,  subject  as  aforesaid,  his  personal  estate  was  at  his 
^decease,  and  now  is,  entitled  to  the  benefit  of  his  portions  of  the  said  several  [*714] 
capital  sums  and  charges :  Declare  the  Island  estate,  exclusive  of  the  Island 
compensation-money,  to  be  the  primary  fund,  and  the  general  personal  estate  of 
Joseph  Foster  Barham  and  John  Barham,  the  secondary  fund  for  discharging  the 
mortgage  upon  the  Island  estate,  except  as  to  interest,  previous  to  John  Barham's 
decease,  but  without  prejudice  to  any  question  of  apportionment  between  real  estate 
and  personal  estate,  if  any,  other  than  the  Island  compensation-money,  which  at 
the  decease  of  John  Barham  was  comprised  in  the  Island  mortgage.  And  refer  it  to 
the  Master  to  inquire  what  is  real  and  what  is  personal  estate  in  regard  to  the  Meso- 
potamia and  bland  estates  respectively,  dtc. 


DoBsoN  V.  Lee. 

1849 :  June  30th. 

Form  of  inquiry  in  a  bill  of  foreclosure,  where  the  defendant  suggests  by  his  answer 
that  the  plaintiff  has  been  in  possession  and  paid  himself  interest. 

This  was  a  common  foreclosure  suit.  The  defendant,  by 
his  answer,  stated  that  the  plaintiflf  had  entered  into  possession 
and  receipt  of  the  rents  and  profits  of  the  mortgaged  estate,  and 
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had,  as  he  beliered,  received  more  than  sufficient  to  pay  the  in- 
terest of  the  mortgage. 

The  Yice-Chancb^or  said  that  the  question,  whethet  the 
mortgagee  had  been  in  possession  or  not,  was  incidental  to  die 
account ;  and  that  though  it  was  entirely  in  the  discretion  of 
the  Court  to  grant  an  enquiry  as  to  that  fact,  it  was  usual  to  do 
so  upon  the  suggestion  contained  in  the  answer. 

Take  the  uiaal  decree  for  an  account  and  forecloBore  as  against  a  mort^giee  not 
in  possession ;  and  let  the  Master  inquire  whether  the  plaintiff  is  or  has  been  m  pos- 
session of  the  rents  and  profits  of  the  estate,  or  any  part  of  it,  as  mortgagee  in  posses- 
sion ;  and  if  the  Master  shaU  find  in  the  affirmatiTe,  let  him  take  an  acoonnt  aa 
against  a  mortgagee  in  poasesnon,  indadmg  wilfal  defkolt. 


[•715]  •Whitmarsh  v.  Robertson. 

1843:  July  5th. 

TVofltees  who  had  declined  to  transfer  a  fund  to  an  aongnee  on  the  gnwrnd  aiwm 
alleged  fraud  in  the  assignment,  were  held  entitled  to  their  costs  as  between  solioitar 
and  client,  although  the  assignment  was  decreed  to  be  carried  into  execution ; 
there  being  some  circumstances  of  suspicion  attending  the  assignment,  particularly 
a  variance  between  the  consideration  expressed  ih  the  deed  and  the  actual  eos- 
sideration. 

QiMsre,  whether  a  penon  having  a  life  interest  in  a  fimd,  with  a  right  of  consenting 
to  the  advancement  of  children  out  oi  the  capital,  destroys  the  power  of  advance- 
ment by  asngning  the  life  interest  7 

Qu^re,  whether  the  assignment  by  a  husband  of  the  dividends  of  a  fund  to  wfaidi 
his  wife  is  entitled  for  her  life,  canies  the  dividends  which  may  accrue  in  her  life- 
time after  his  decease  7 

On  the  marriage  of  Mr.  and  Mrs.  Finlayson,  in  1820,  a  sum  of 
£1757  Consols,  the  property  of  the  wife,  was  assigned  to  trustees 
upon  trust,  during  the  joint  lives  of  the  husband  and  wife,  to  pay  the 
dividends  to  the  wife  for  her  separate  use,  and  after  the  death  of 
either  to  pay  the  dividends  to  the  survivor  during  his  or  her  life,  for 
his  or  her  own  benefit;  and  after  the  decease  of  the  survivor  upon 
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trust  to  pay  and  divide  the  capital  stock  amongst  the  children 
of  the  marriage  in  equal  shares  ;  such  shares  to  be  vested  in  the 
sons  upon  their  attaining  twenty-one,  and  in  the  daughters 
upon  their  attaining  twenty-one  or  marrying.  And  power 
was  given  to  the  trustees,  at  any  time  or  times  after  the  decease 
of  the  survivor  of  the  husband  and  wife,  or  in  the  lifetime  of 
the  husband  and  wife,  or  the  survivor  of  them,  with  their,  his, 
or  her  consent  in  writing,  to  raise  any  part  or  parts  (not  exceed- 
ing one  moiety)  of  the  expectant  portions  of  the  children,  not- 
withstanding the  same  should  not  have  become  vested  or  pay- 
able, and  apply  the  same  for  the  preferment  or  advancement  of 
such  children. 

There  were  seven  children  of  the  marriage.[l]  In  January, 
1837,  the  husband  died;  and  shortly  afterwards  the  widow 
married  William  Mileham.  Upon  the  second  marriage  no  settle- 
ment was  executed. 

By  an  indenture  dated  the  4th  April,  1837,  Mileham  and 
wife  assigned  all  the  life  interest  of  Mrs.  Mileham  in  the  trust 
fund  to  the  plaintiff  as  an  absolute  purchaser,  in  consideration, 
as  stated  in  the  deed,  of  £560. 

Notice  of  this  assignment  being  given  to  the  trustees  of  the 
settlement,  they,  at  the  request  of  Mrs.  Mileham,  paid  one 
[•716]  dividend  to  the  plaintiff.  It  appearing,  however,  'after- 
wards,  that  the  full  consideration  stated  by  the  deed 
had  not  been  paid  by  the  plaintiff  in  cash,  and  it  being  alleged 
that  a  part  of  it  had  been  withheld  by  fraud,  and  there  being 
also,  as  the  trustees  were  advised,  legal  objections  to  the  pay- 
ment of  the  dividends  to  the  plaintiff,  they  refused  to  make  that 
payment  The  plaintiff  then,  for  the  purpose  of  enforcing  his 
security,  filed  the  present  bill  against  the  trustees,  Mr.  and  Mrs. 
Mileham,  and  the  infants;  whereupon  the  trustees  paid  the 
dividends  into  Court. 

Inmiediately  before  the  answer  of  Mr.  and  Mrs.  Mileham  was 

[1]  But  see  the  report  of  this  case,  in  a  later  stage,  1  Collyer  570,  from  which  it 
may  be  inferred  that  there  were  only  fonr  children.  The  discrepancy,  however,  in 
flcaicely  worth  noticing. 

YoL.  I.  91 
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pnt  in,  Mrs.  Mileham  sent  a  letter  to  the  trustees  requesting  diem 
to  make  an  advance  of  part  of  the  fund  for  the  benefit  of  the 
children;  but  neither  the  amount  nor  the  specific  olgect  of  the 
advance  was  mentioned. 

The  answer  of  Mr.  and  Mrs.  Mileham  stated  various  acts  of 
fraud  on  the  part  of  the  plaintiifT,  in  the  transaction  between  him 
and  them ;  but  the  evidence  of  the  plaintifi",  in  a  great  measure, 
explained  those  acts. 

The  principal  question  discussed  at  the  hearing  was,  whether 
the  trustees  should  be  allowed  their  costs  out  of  the  fund  in 
Court. 

Mr.  Russell  and  Mr.  Siintanj  for  the  plaintiff. 

Mr.  Wigram^  for  the  defendants,  Mr.  and  Mrs.  Mileham. 

Mr.  Welfard,  for  the  defendants,  the  infants. 

Mr.  James  Parker^  for  the  trustees. — ^The  trustees  were  justi- 
fied in  refusing  to  pay  the  dividends ;  for,  1st,  The  circumstan- 
ces attending  the  assignment  were  suspicious.  2ndly,  It  is 
uncertain  for  what  period  they  could  pay  the  dividends,  because 
it  is  doubtful  whether  the  husband's  assignment  carries 
[^717]  the  wife's  reversionary  interest  in  the  *event  of  her  sur- 
viving him.  In  Stiffe  v.  Everett{a)  Lord  Ooiienham 
said,  that  there  was  an  absence  of  authority  on  this  point  3dly, 
It  is  questionable  whether,  notwithstanding  the  assignment,  the 
children  had  not  an  interest  under  the  power  of  advancement 
4thly,  Notwithstanding  the  cases  of  Elliot  v.  Corddl{b)  and 
SHanton  v.  Hallj{c)  it  might  be  contended,  that  the  wife  was 
entitled  to  a  settlement  out  of  the  life  interest  l^ese  questions, 
or  some  of  them,  were  too  nice  for  the  trustees  to  decide. 

Mr.  RussMj  in  reply,  contended,  that  the  first  and  last  points 
were  clearly  in  favour  of  the  plaintiff.  Upon  the  second  point, 
he  insisted  that  the  plaintiff  could  not  be  in  a  worse  situation 


(•)llf.&CS7.  (i)  5  BCadd.  149.  (e)  9  Sna.  &  M.  175. 
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than  if  Mrs.  Mileham  had  assigned  before  coverture  ;  and  upon 
the  third  point  he  cited  Noel  t.  lAn'd  Henley,{a)  and  observed, 
that  notwithstanding  Mr.  Prestovls  opinion  to  the  contrary,  it 
had  long  been  settled,  that  a  power  to  advance  children  was  not 
in  the  nature  of  a  trust. 

The  Yicb-Chancellor  said,  that  consiaering  the  frame  of 
the  pleadings,  and  the  discrepancy  between  the  consideration 
stated  aud  acknowledged  in  the  deed,  from  the  consideration, 
whatever  it  was,  which  really  did  pass,  it  was  not  surprising 
that  the  instrument  should  have  been  matter  of  question  aud , 
suspicion  to  the  trustees.  He  was  of  opinion,  therefore,  that  the 
trustees  were  entitled  to  their  costs,  as  between  solicitor  and  client, 
up  to  the  present  time  out  of  the  wife's  life  interest.[2]  His 
Honour  then,  after  deciding  for  reasons  which  he  stated,  that 
there  should  be  no  costs  a§  between  the  plaintiff  and  Mr.  and 
Mrs.  Mileham,  observed  that  the  question,  whether  the  power  to 
advance  the  children  was  affected  by  the  assignment, 
was  open  to  'considerable  argument ;  nothing,  however,  [*718] 
had  been  done  at  present  to  raise  the  question,  as  the 
paper  which  had  been  proved  in  the  cause  was  much  too  vague 
in  its  terms  to  be  acted  upon.[3]    As  to  the  question  whether 

(a)  M'Clol.  &  Y.  302. 

[3]  As  to  the  rights  and  liabilitiM  of  tnutees  in  n>pect  of  ootts,  see  CamfheU  t. 
Home^  anto,  664,  and  the  Editor's  notes,  Ibid.  pp.  668,  70. 

[3]  This  case  again  came  before  Vioe-ChanceDor  Knight  Brace,  f  January,  1845,)  1 
CoUyer  570,  on  the  question  which  he  had  before  left  open,  as  to  the  Talidity  of  the  ex- 
ecotiou  of  the  power  of  advancement,  subsequent  to  the  assignment,  although  made  with 
the  wife's  concurrence,  it  not  appearing,  howoTer,  that  she  was  a  party  to  the  mstra- 
mont  of  asMgnment,  but  on  the  contrary  that  she  did  not  unite  in  it.  The  Vioe-Chan- 
cellor  dtttinctly  affirms  the  Talidity  of  the  execution  of  the  power,  notwithstanding  the 
previous  assignment  The  following  extracts  from  his  decision  will  be  found  important 
and  interesting,  (see  Ibid.  574,  5) :  *'  The  first  question  is  whether  if  this  sale  [i  e.  the 
assignment  to  the  plaintiff]  had  not  been  made,  and  the  second  husband  and  herself 
had  done  no  such  act,  she  could  have  exercised  this  power ;  that  is,  whether  she 
could  have  eflectually  consented  to  the  trustees  acting  under  the  advancement  clause, 
without  aud  against  the  consent  of  her  second  husband.  I  am  of  opinion  tliat  she 
could  ;  that  tliis  power  of  giving  the  consent  was  a  power  with  which  marriage  did 
not  interfere ;  that  she  remained  immediately  after  the  second  marriage  at  foil  liberty* 
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Mrs.  Milebam  surviving  her  husband,  would  or  would  not  be 
entitled  to  receive  the  annuity,  his  Honour  declined  to  give  any 
opinion.[4] 


Thb  decree  oontained  a  dedaratioii  that  H  ihoiild  be  withoat  prajndiee  to  aay 
ipieition  ae  to  the  right  of  the  plaintiff  to  the  dividendi  after  Mr.  Bfileham'e  death,  if 
he  ehoold  die  in  hie  wife's  lifetime ;  and  withoat  prejadice  to  any  qaeetkm  ae  to  the 
|>ower  contained  in  the  lettlement  for  raising  any  part  or  parts  of  the  portion  or 
portions  to  be  raised  for  the  children  therein  mentioned,  for  the  advancement  or  baM&t 
of  soch  child  or  children,  or  the  execution  or  exercise  thereofl 

and  folly  entitled,  however  it  might  prejadice  that  life  interest  to  which  her  husband 
was  entitled,  or  partly  entitled,  in  her  right,  to  exercise  the  power  of  consent ;  and 
that  the  trustees  withoat  and  against  the  consent  of  the  husband,  were  anChoiized  to 
^e  eflbct  to  that  consent.  If  that  is  so,  could  a  sale  by  the  husband  of  the  tile 
interest  make  any  difference  7  I  am  of  opinion  that  it  could  not,  and  that  a  pur- 
chaser from  him  stood  in  no  better  situation  than  he  would  have  done  if  thai  sale 
had  not  been  made.  The  next  question  is,  whether  the  wife's  coneomnoe  in  the 
instrument  of  sale  made  any  difierence.  Generally  speaking,  a  married  woman  can- 
not execute  a  deed  ;  she  can  do  no  act  of  this  description,  except  in  respect  of  an 
•estate  settled  to  her  separate  use,  or  in  the  exercise  of  a  power  given  to  her.  Sepa- 
rate use  here  is  out  of  the  question.  A  power  has  boon  given  to  her,  but  it  does  not 
enable  her  to  deal  with  the  subject  of  the  power  in  any  manner  not  in  confonnity 
with  the  power.  Dealing  with  the  subject  of  the  power  in  a  manner  not  confermahle 
with  the  power,  she  deals  with  all  the  disabilities  of  a  married  woman,  and  subject 
to  all  the  consideratioDS  which  affect  the  act  of  a  married  woman :  and  as  the  sale  to 
Mr.  Whitmartfi  was  an  act  not  under  the  power,  and  not  in  conformity  with  it,  I 
am  of  opinion  that  the  act  is  in  no  sense  to  be  considered  her  act,  and  m,  as  to  her, 
a  nullity.  I  am  of  opinion,  therefore,  that  her  consent  is  as  eflectual  as  it  would  have 
been  if  she  had  never  married,  and  as  if  no  sale  had  been  made." 
[4]  Jeffaryt  v.  Jefferyt,  Cr.  &,  Ph.  137. 
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1842 :  July  22nd,  29th. 

By  a  voinntaiy  Mttlemeat,  peiwmal  property  was  avigned  to  tnnteei  npon  tnut  to 
pay  the  intenat  to  T.  duiing  his  life,  and  on  his  decease  to  pay  the  principal  to  his 
lawful  inue,  if  then  of  age  or  married,  share  and  share  alike,  if  more  than  one, 
and  if  only  one,  the  whole  to  be  paid  to  such  only  child ;  or  in  case  each  child  or 
children  should  be  an  infant  or  infants  on  the  death  of  the  said  T.,  then  the  prin- 
cipal was  to  be  paid  to  him,  her,  or  them,  as  aforesaid,  on  their  attaining  twenty^ 
«fie,  if  sons,  or  if  daugfateis,  on  tkeir  marriage^  respectiTely.  By  his  will,  the 
settlor  bequeathed  certain  other  funds  to  the  same  trustees  upon  similar  trusts.  T. 
died,  leaying  an  infant  daughter  his  sole  surviving  child : — Held,  that  the  daughter 
woald  become  absolutely  entitled  to  the  funds  in  question,  cither  on  her  attaining 
twenty-one,  or  on  her  marriage,  under  that  age. 

-Upon  the  particular  wording  of  a  wOl,  the  Court  considered  it  doubtful  whether 
penonal  property  did  not  yest  immediately  in  a  legatee,  although  the  gift  was 
contained  only  in  the  direction  to  pay  at  twenty-one  or  marriage,  and  there  was 
no  disposition  of  the  income  daring  minority. 

By  an  indenture  bearing  date  the  5th  August,  1822,  and 
made  between  Ross  Lang,  a  major-general  in  the  service  of  the 
Honourable  East  India  Company,  of  the  one  part,  and  three 
persons,  named  Gordon,  Dare,  and  Richardson,  of  the  other  part, 
after  reciting  that  Ross  Lang  had  deposited  in  the  hands  of  the 
parties  of  the  second  part  the  sum  of  15,000  pagodas,  upon  the 
trusts  thereinafter  mentioned,  it  was  witnessed  that  the  deposit 
was  so  made  in  trust  to  invest  the  said  pagodas  in  securities  in 
India,  and  to  apply  the  interest  towards  the  mainten- 
ance, 'support,  and  education  of  Frank,  Philip,  Rebecca,  [*719] 
and  Clarissa  Slaney,  and  John  Lopez,  the  reputed  chil- 
dren of  the  settlor,  imtil  the  said  Frank  and  Philip  Slaney, 
and  John  Lopez,  or  either  of  them,  should  attain  the  age  of  21 
years,  and  Rebecca  and  Clarissa  Slaney  should  attain  their  re- 
spective ages  of  20  years,  or  marry  after  the  age  of  sixteen  ;  at 
which  respective  periods  the  fund  was  directed  to  be  paid  and 
transferred  to  those  parties  in  equal  shares ;  and,  in  case  the 
said  Frank  Slaney,  Philip  Slaney,  and  John  Lopez,  or  any  or 
either  of  them,  should  depart  this  life  before  they  or  either  of 
Ihem  should  attain  their  respective  ages  of  21  years,  or  the  said 
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Rebecca  Slaney  and  Clarissa  Slaney,  or  either  of  them,  should  also 
depart  this  life  before  they  or  either  of  them  should  attain  their  re- 
spective ages  of  20  years,  or  be  married  after  respectively  attaining 
their  sixteenth  yeaXj  whichever  might  first  happen,  then  in  trust  to 
pay  the  interest  to  accrue  and  grow  due  npon  the  respective  share 
or  shares  of  the  said  party  or  parties  so  dying,  to  and  for  the  sole  use 
and  benefitof  Thomas  Pellmg  Lang,  the  sonof  the  said  Ross  Lang, 
during  his  natural  life,  and  on  his  decease  to  pay  the  principal 
amount  of  such  share  or  shares  to  the  lawful  issue  of  the  said  Tho- 
mas Felling  Lang,  if  then  of  age,  or  married,  share  and  share  alike, 
if  more  than  one,  and  if  only  one,  the  whole  of  the  principal  amount 
of  the  share  or  shares  of  the  party  or  parties  so  dying,  as  aforesaid, 
to  go  and  be  paid  to  such  only  child ;  or,  in  case  such  child  or  chil- 
dren of  the  said  Thomas  Felling  Lang  should  be  an  infant  or  in- 
fants on  the  death  of  the  said  Thomas  Felling  Lang,  then,  that  the 
said  principal  amount  of  the  share  or  shares  of  the  party  or  parties 
so  dying  as  aforesaid,  should  be  divided  or  paid  to  him,  her,  or  them, 
as  aforesaid,  on  their  attaining  their  respective  age  or  ages  of  21 
years,  if  sons,  or  if  daughters,  on  their  marriage  respectively. 
The  indenture  then  contained  a  further  trust  of  the  15,000 

pagodas  in  favour  of  Kenneth  Ross  M'Kenzie  and 
[•720]    *his  brothers  and  sisters,  in  case  Thomas  Felling  Lang 

should  "  die  without  having  had  any  issue  lawfully  he- 
gotten,"  and  likewise  certain  provisions,  in  case  the  Slaneys 
and  John  Lopez,  or  any  of  them,  should  die  in  the  lifetime  of 
the  settlor,  before  they  should  be  entitled  to  receive  their  shares. 
There  was  likewise  a  proviso  that  the  deed  should  be  revocable 
by  the  deed  or  will  of  the  settlor. 

General  Lang,  by  his  will,  dated  the  3rd  August,  1822,  direct- 
ed Gordon,  Dare,  and  Richardson,  the  same  persons  as  were 
trustees  under  the  deed,  to  invest  the  sum  of  4000  pagodas  in 
East  India  securities  in  their  names,  and  to  hold  the  same  upon 
trust  to  pay  the  interest  and  dividends  to  accrue  due  thereon 
to  Mrs.  Ann  Bumside,  widow,  for  her  sole  and  separate  use 
during  her  life,  and  after  her  decease,  in  trust  to  pay  and  apply 
the  interest,  dividends,  and  annual  produce  to  accrue  due  thereon, 
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to  and  for  the  sole  use  and  benefit  of  his  son,  Thomas  Felling 
Lang,  during  his  natural  life ;  and  on  his  decease  to  pay  the 
said  principal  sum  of  4000  pagodas  to  the  lawful  issue  of  his 
said  son,  if  then  of  age  or  married,  share  and  share  alike  if  more 
than  one ;  and  if  only  one,  the  whole  of  the  said  principal  sum 
to  go  and  be  paid  to  such  only  child ;  or  in  case  such  child 
or  children  of  his  said  son  should  be  an  infant,  or  infants  on  the 
death  of  the  said  Thomas  Felling  Lang,  then  that  the  said  prin- 
cipal sum  should  be  divided  or  paid  to  him,  her,  or  them,  in 
manner  aforesaid,  on  their  attaining  their  respective  age  or  ages 
of  21  years,  if  sons,  or  if  daughters,  on  their  marriage,  respec- 
tively. And  as  to  the  rest,  residue,  and  remainder  of  his  estates, 
and  effects  whatsoever,  whether  real  or  personal,  not  therein- 
before specifically  bequeathed  and  disposed  of,  subject  to  and 
after  the  payment  of  all  his  just  debts,  funeral  expenses,  and 
the  charges  of  proving  his  will,  the  testator  thereby  devised,  be- 
queathed, and  disposed  of  the  same  to  his  said  son,  Thomas 
Felling  Lang,  his  executors,  administrators,  and  assigns ; 
and  he  thereby  constituted  and  appointed  his  *said  son,  [*721] 
Thomas  Felling  Lang,  Gordon,  Dare,  Richardson,  and 
Kenneth  Ross  Mackenzie,  his  executors. 

The  deed  of  the  6th  August,  1822,  was  never  revoked.  In 
September,  1822,  General  Lang  died,  and  soon  afterwards  his 
will  was  proved  by  all  the  executors,  except  Kenneth  Ross 
Mackenzie  who  never  acted. 

All  the  donees  of  the  15,000  pagodas  under  the  deed,  except 
John  Lopez,  became  entitled  to  receive  and  received  their  shares 
of  that  gift.  Upon  the  death  of  John  Lopez  in  his  infancy, 
Thomas  Felling  Lang  received  the  interest  of  3000  pagodas,  his 
share  of  the  15,000  pagodas,  and  also,  upon  the  death  of  Mrs. 
Bumside,  received  the  interst  of  the  4000  pagodas  comprised  in 
the  will.  Thomas  Felling  Lang  died  in  November,  1838,  leav- 
ing the  plaintiff  an  infant  daughter,  his  only  surviving  child. 

The  bill  was  filed  against  the  executors  of  Dare,  the  surviving 
trustee  under  the  deed  and  will,  and  against  the  executors  of 
Thomas  Felling  Lang ;  and  it  prayed  that  the  trusts  of  the  in- 
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Venture  of  the  5th  August,  1822,  and  of  the  will,  as  related  to 
the  3000  pagodas  and  4000  pagodas,  might  be  carried  into  exe- 
cuticHi,  and  the  rights  of  all  parties  in  the  said  sums,  and  the 
interest  therein,  since  T.  P.  Lang's  death  might  be  declared,  and 
the  share  or  interest  of  the  plaintiff  secured  for  her  benefit 

Mr.  Russell  and  Mr.  A.  Oordon^  for  the  plaintiff,  contended 
that  either  the  children  of  T.  P.  Lang  took  a  vested  interest,  or 
the  daughters  took  an  interest,  which  would  vest  at  twenty-one 
or  marriage :  Booth  v.  Booth^{a)  Davies  v.  Fisher.{b)  [The 
Vice-Chancellor  referred  to  loftier  v.  Judd.{c)] 

Mr.  James  Parker,  for  the  defendants,  the  executors  of  T.  P. 
Lang. — ^Where  the  only  gift  to  a  person  or  class  consists 
[*722]  in  a  direction  to  pay  or  divide  at  a  particular  time,  noth- 
ing vests  till  the  time  specified.  A  direction  to  pay  is 
contingent  unless  there  are  strong  words  to  control  that  con> 
struction ;  Leake  v.  Robinson,{d)  Hanson  v.  Grrahamj{e)  fiil- 
lingsley  v.  WiUs,{f)  Steadman  v.  Paulin,{g)  Bats/ord  v.  Keb- 
beU,{h)  Sansbury  v.  Iiead,(i)  Murray  v.  Tancred.{j)  Then 
as  nothing  vests  here  till  the  time  of  pajnnent,  and  as  the  time 
of  payment,  with  respect  to  this  plaintiff,  is  her  marriage,  it  fol- 
lows, that  as  she  was  not  in  esse  at  the  time  of  the  testator's 
death,  the  gift  to  her  is  void  for  remoteness. 

Mr.  Temple^  and  Mr.  Heath,  for  the  trustees. 

Mr.  Russell,  in  reply. 

Jidff  29th. — The  Yice-Chancellor. — ^This  case  turns  upon 
the  construction  to  be  put  upon  certain  provisions  contained  m 

(a)  4  Vee.  399.  ( /)  3  Atk.  919. 

(6)  6  Jurirt,  248  •     (^)  Id.  423. 
{€)  4  Sim.  455.  (A)  3  Vm  363. 

(rf)  2  Mer,  364.  (i)  13  Vee.  75. 

(e)6Vefc249.  (i)  10  Sim.  465. 
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the  will  of  Geueral  Lang,  and  a  deed  executed  by  him  under 
which  the  plaintiff  claims.  These  instruments,  so  far  as  it  is 
necessary  for  the  present  purpose  to  state  them,  are  to  this  effect. 
[His  Honor  here  read  the  instruments.] 

The  facts  admitted  are,  that  Greneral  Lang  died  in  the  year 
1822,  and  was  survived  by  all  the  persons  named  in  these  in- 
struments ;  that  his  son,  Thomas  Felling  Lang,  was  then  a 
bachelor,  but  afterwards  married,  and  had  four  children  only. 
Of  these,  one  is  the  plaintiff,  who  has  survived  her  father.  The 
other  three  died  in  his  lifetime,  minors,  neither  of  them  having 
ever  married.  They  are  not  represented  in  this  cause ;  nor  is 
Kenneth  Ross  Mackenzie,  or  any  brother  or  sister  of  his,  a  party 
to  the  suit.  No  objection  has,  however,  been  taken  for 
want  *of  parties,  and  the  counsel  for  the  plaintiff  and  [*723] 
defendants  have  ^expressed  a  wish  that,  as  far  as  possi- 
ble, the  Court  should,  in  the  present  stage  of  the  cause,  declare 
the  construction  of  the  instruments  upon  the  point  or  points  in 
dispute. 

The  executors  of  General  Lang,  the  trustees  of  the  funds  in 
question,  and  the  executors  of  General  Lang's  residuary  legatee, 
are  before  the  Court.  Mrs.  Bumside  and  John  Lopez  died  in  the 
lifetime  of  Thomas  Felling  Lang.  John  Lopez  died  a  minor. 
The  plaintiff  claims  the  absolute  interest,  or,  at  least,  a  conting- 
ent interest  in  the  whole,  or  an  absolute  interest  in  a  part  of  the 
respective  funds,  of  which  Mrs.  Bumside  was  tenant  for  life,  and 
to  which  John  Lopez,  if  he  had  attained  majority,  would  have 
been  entitled. 

These  claims  are  wholly  resisted  by  the  defendants,  or  some 
of  them,  who  contend,  that  the  plaintiff  has  no  interest  what- 
ever ;  and  that,  therefore,  the  bill  ought  to  be  dismissed :  found- 
ing themselves  upon  this,  that  the  dispositions  in  her  favour  are, 
as  they  contend,  invalid.  They  insist  that  these  dispositions 
are  wholly  contingent  on  her  marriage ;  and  that,  as  she  did 
not  come  into  existence  until  after  General  Lang's  death,  and 
her  marriage  might  not  and  may  not  take  place,  until  more 
than  twenty-one  years  after  that  event,  they  are,  thereforOi 

7oL.  I.  92 
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MUegaL  The  first  question  then  is,  whether  the  dispositions  in 
her  favour  are  merely  contingent  on  her  marriage.  The  con- 
struction for  which  these  defendants  contend  does  not,  certainly, 
sound  very  acceptably,  since  it  ascribes  to  the  author  of  the  in- 
struments an  mtention  which,  while  it  is  of  an  unusual  descrip- 
tion generally,  even  where  the  law  allows  it,  and  is  of  a  nature 
especially  improbable  in  the  particular  case,  frustrates  the  dis- 
positions themselves  by  infringing  the  law.  An  intention  of 
such  a  kind  is  not  readily  to  be  imputed  in  the  case  of  a  will 

or  deed  worded  obscurely,  inaccurately,  and  in  such 
[^24]    *a  manner,  as  that,  with  regard  to  some  of  its  provisions, 

a  departure  in  interpretation  from  the  correct  and  ordi- 
nary meaning  of  language  is  certainly  and  confessedly  requisite. 
That  the  deed  and  will  before  me  are  liable  to  be  so  described, 
it  is,  I  think,  in^ssible  to  deny.  The  word  <'  issue,"  at  the 
outset  of  the  dispositions  in  question,  must,  it  is  conceded,  on  all 
hands,  be  held  to  mean '^ child "  or  "children."  The  words, 
<<  to  be  lawful  issue  of  the  said  Thomas  Felling  Lang,  if  then  of 
age  or  married,"  must,  I  apprehend,  be  read  as  meaning,  ^  to 
such  of  the  children  of  the  said  Thomas  Felling  Lang  as  shall 
then  be  of  age  or  married."  The  words  "  or  in  case  such  child 
or  children,"  must  mean,  "  and  in  case  any  such  child  or  chil- 
dren." And  again,  the  expression,  "  an  infant  or  infants,"  if 
taken  literally,  would  include  the  case  of  a  daughter  of  Thomas 
Felling  Lang,  married  in  his  lifetime,  but  a  minor  at  his  death, 
to  whom  the  donor  had  before  directed  the  fund,  or  a  share  of 
it,  to  be  paid.  I  have  applied  the  term  improbable  to  the  inten- 
tion ascribed  by  the  defendants  to  General  Lang,  because  it 
supposes  him  to  have  meant  any  daughter  of  Thomas  Felling 
Lang  surviving  her  father,  and  having  attained  majority  in  her 
father's  lifetime  to  take  the  fund  or  a  portion  of  it  absolutely, 
though  never  married,  but  to  have  meant  altogether  to  exclude 
any  daughter,  a  minor,  at  her  father's  death  if  not  then  married, 
unless  she  should  at  some  period  of  her  life  marry ;  which  I 
certainly  think  very  unlikely.  If  my  observations  thus  far  are 
well  founded,  the  construction  for  which  the  defendants  contend 
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is  one  to  be  avoided,  if  reasonably,  and  without  infringing  any 
established  rule  it  can  be — one  not  to  be  adopted  by  a  Court, 
unless  compelled  by  an  irresistible  demonstration  of  inten- 
tion.[l] 

Now,  in  the  first  place,  it  may,  perhaps,  be  reasonably  doubted, 
whether  there  is  any  contingency  at  all — ^that  is,  notwithstand- 
ing the  absence,  if  there  be  absence,  of  any  gift  to  the 
children,  except  in  the  direction  to  pay — ^*not withstand-  [*726J 
ing  the  absence  of  any  disposition  or  provision  as  to 
the  income  during  minority — whether  the  true  view  of  each  in- 
instrument  ex  omni  considerata  scriptura  (especially  having 
regard  to  the  expression  "  in  case  the  said  Thomas  Felling  Lang 
shall  die  without  having  had  any  issue,"  which  precedes  the 
gift  to  Kenneth  Ross  Mackenzie)  is  not  that  both  funds  (subject 
to  the  preceding  interests)  became  absolutely  vested  in  the  four 
children  on  their  births  respectively,  or  in  the -plaintiff  alone  on 
the  death  of  Thomas  Felling  Lang. 

Without,  however,  at  present  deciding,  I  will  for.  the  immedi- 
ate purpose  assume,  that  nothing  has  yet  vested  in  the  plain- 
tiff, or  in  either  of  the  deceased  children  of  her  father.  The 
question  then  is,  what  does  the  expression  "  or  if  daughters  on 
their  marriage  respectively"  mean  ?  If  by  "  marriage  "  as  here 
used,  the  author  of  die  instruments  intended  only  marriage  in 
minority,  then  remoteness  and  consequently  illegality  is  out  of 
the  question.  Now,  in  both  instruments,  wherever  this  word 
occurs  elsewhere,  wherever  an  allusion  is  made  to  marriage 
elsewhere  (for  both  the  word  and  allusion  do  occur  several  times 
elsewhere  with  reference  as  well  to  his  grandchildren  as  to 

[1]  "  Aa  the  construction  of  a  will  most  depend  upon  the  testator's  intention,  to 
be  collected  from  the  terms  nsed,  where  the  court  finds  terms  used  of  an  ambiguooa 
import,  capable  of  two  constmetioos,  and  that  one  of  such  constmctions  is  plain, 
obvioas,  reasonable,  and  free  from  difScnlty :  the  other  forced,  unnatural,  unreason- 
able,  incouTenient  and  contrary  to  the  ordinary  customs  of  men,  it  will  justly  resort 
to  the  argument  as  to  the  reasonableness  and  conyenience  of  the  disposition,  or  the 
contrary,  for  the  purpose  of  inferring  that  the  testator  could  not  have  intended  a 
construction  to  be  put  upon  the  expressions  used  by  him  which  would  iuTolTe  such  con- 
sequences.**   Lord  Plunket,Ch.  Lttwh9$Y.  Shaw^  Lloyd  &G.  Rep.t  Sag.  1S5  note. 
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Other  persoDs,)  the  word  is  used  as  meaning,  and  the  allusion 
is  made  to,  marriage  in  minority,  uniformly,  with  the  single 
exception  of  a  reference  to  the  possibility  of  a  future  marriage 
of  Mrs.  Bumside,  who  was  a  widow,  and  probably  above  twen- 
ty-one years  old  at  the  date  of  the  will.  This  observation  is 
alone,  it  must  be  agreed,  far  from  decisive,  but  in  conjunction 
with  the  improbability  on  other  grounds  that  General  Lang 
should  have  intended  the  word  to  bear  any  other  sense  in  the 
passage  under  consideration,  and  with  the  unusual  character 
which  any  other  sense  would  give  to  his  dispositions,  has,  I 
think,  considerable  weight.  Bearing  in  mind  that  for  the  reasons 
which  I  have  stated,  unless  I  am  mistaken,  these  instruments 

ought  assuredly  to  receive  that  kind  of  coastnictioa 
{*726]    which  had  been  called  "  benigna  ^interpretation*  I  think, 

referring  to  the  remarks  already  made,  that  the  word 
^  marrriage"  in  the  passage  immediately  before  us  ought  to  be 
construed  "  marriage  in  minority."  But  it  may  be  then  said, 
that  the  case  of  a  daughter  attaining  twenty-one  after  her  father's 
death  and  before  marriage  is  not  provided  for.  I  am,  however,  of 
opinion,  that  by  implication  at  least,  it  is  provided  for,  and  that 
{ex  omni  considerata  scriptura  as  I  said  before)  the  true  mean- 
ing of  the  words  "on  their  attaining  their  respective  age  or 
ages  of  twenty  one  years,  if  sons,  or,  if  daughters,  on  their  mar- 
riage respectively,"  is  "  at  the  age  of  twenty-one  years,  or  in 
the  case  of  daughters  marrying  earlier,  upon  marriage."  It 
follows  that  I  think  the  dispositions  in  favour  of  the  child  or 
children  of  Thomas  Felling  Lang  valid  whether  contingent  or 
Dot  contingent. 

The  deceased  children  not  being  represented  in  the  cause,  I 
cannot  now  bind  their  rights,  if  any.  My  opinion,  however, 
having  regard  to  BiUingsley  v.  Willsla)  and  other  authorities 
of  that  class,  is,  that  upon  the  true  construction  of  the  deed  and 
will,  neither  of  them  did  acquire  any  interest.  They  all  died 
in  the  lifethne  of  Thomas  Felling  Lang,  neither  of  them  attained 

(•)  3  Atk.  219. 
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majority,  and  neither  of  them  married,  I  state  my  impression 
upon  this  point  with  the  less  reluctance,  because,  in  all  proba- 
bility, the  personal  estate,  if  any,  of  those  children  must  be  sub- 
stantially the  personal  estate  of  their  father,  whose  executors 
are  before  the  Court.  I  do  not  now  decide  or  express  any  opin- 
ion whether  the  words  "  Thomas  Felling  Lang  shall  die  with- 
out having  had  any  issue  lawfully  begotten,"  are  to  be  construed 
literally,  or  as  meaning  <<  Thomas  Felling  Lang  shall  not  have 
any  child  that  shall  attain  twenty-one,  or  being  a  daughter 
shall  marry;"  that  is  to  say,  whether  in  truth  Kenneth  Ross 
Mackenzie  and  his  brothers  and  sisters,  if  any,  have  or  have 
not  a  possible  interest.  What  I  can,  and  do  decide 
*is,  that  the  plaintiflf,  if  not  absolutely  entitled  to  the  [*727] 
whole  or  one-fourth  of  the  funds  in  question,  is  entitled 
Co  the  whole  of  them  contingently,  upon  her  attainimg  majority 
or  marrying  in  minority.  The  bill,  therefore,  cannot  be  dis- 
missed ;  the  plaintiff  must  have  some  relief.  It  way  be  as  well 
to  mention  that,  in  considering  this  cause,  I  have,  besides  the 
cases  cited  in  the  argument,  and  some  of  those  cited  in  Davies 
V.  Fishery  referred  to  East  v.  Cook  ;(a)  Boon  v.  Cornforthj{b) 
Dodson  V.  Hayj{c)  Whitmore  v.  Trdaumey,{d)  I  have  read 
also  with  attention  the  valuable  judgment  of  Sir  Edward  Sug- 
den  in  a  case  of  Vize  v.  StoneyJ^e)  recently  decided  by  his  Lord 
ship  in  Ireland.f2] 

(a)  2  Vei.  Sen.  30.  (iQ  6  Ves.  J.  139. 

(6)  Ibid  277.  («)  1  Dr.  &  Wm.  337. 

(c)  3  Bro.  C.  C.  404. 

[2]  A  gift  importing  a  preient  Teited  intoreit  with  a  postponed  time  of  payment 
it  not  made  contingent  by  a  direction  to  accnmnlate  till  the  time  of  payment  aniTea. 
BUan  ▼.  Burgh,  2  Beav.  221. 
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Taylor  v.  Taylor. 

1842:  July  13th. 

Upon  the  conftraetioix  of  a  will,  held,  that  the  widow  of  a  testator  was  boand  to  elect 

between  the  benefits  given  her  by  the  will,  and  firee-beneh  in  part  of  the  devised 

estates. 

Thomas  Howell,  by  his  will,  devised  to  his  wife  Sarah 
Howell  a  certain  messuage  wherein  Joseph  Merrett  dwelt,  with 
the  appurtenances,  situate  in  the  parish  of  Awre,  in  the  county 
of  Gloucester,  to  hold  to  his  said  wife  and  her  assigns  during  her 
life,  provided  she  should  so  long  continue  his  widow ;  and  from 
and  after  her  decease  or  second  marriage,  the  testator  devised 
the  same  premises  to  John  Taylor  and  Thomas  Howell,  whom 
he  appointed  trustees  and  executors  of  his  will,  upon  trust  for 
the  maintenance  of  the  child  with  whom  his  said  wife  might  be 
then  pregnant,  until  he  or  she  should  attain  twenty -one  years 
of  age,  and  from  and  immediately  after  that  event,  the  testator 
devised  the  same  premises  unto  and  to  the  use  of  such  child  his 
or  her  heirs  and  assigns  for  ever ;  and  if  such  child  should  hap- 
pen to  die  before  attaining  the  age  of  twenty-one  years, 
[*728]  then  to  such  persons  and  for  such  'estates  as  in  the  will 
mentioned.  And  the  testator  devised  all  the  residoe 
and  remainder  of  his  messuages,  lands,  tenements,  hereditaments^ 
and  premises  of  which  he  was  then  seised  or  possessed,  in  the 
county  of  Gloucester,  unto  the  said  John  Taylor  and  Thomas 
Howell,  upon  trust,  to  let,  set  and  manage  the  same,  and  take 
the  rents  and  profits,  and  pay  the  yearly  sum  of  £30  to  his  said 
wife,  half-yearly,  if  she  should  continue  his  widow,  but  not 
otherwise,  until  his  son,  the  said  Thomas  Howell,  should  attain 
his  age  of  twenty-two  years ;  and  from  and  immediately  after 
that  event,  the  testator  devised  unto  the  said  Sarah  Howell,  in 
case  she  should  be  living  and  his  widow,  all  those  pieces  or 
parcels  of  land  called  Flower's  Leaze,  Ox  Leaze,  and  the  Warth, 
situate  and  being  in  the  parish  of  Awre  aforesaid,  to  hold  the 
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same,  with  the  appurtenances,  unto  the  said  Sarah  Howell  and 
her  assigns  for  her  life,  or  until  her  second  marriage  §  and  from 
and  immediately  after  her  decease  or  second  msurriage,  he  gave 
and  devised  the  said  land  called  the  Flower's  Leaze,  to  Francis 
Howell,  his  daughter  by  a  former  wife,  her  heirs  and  assigns 
for  ever,  on  her  attaining  the  age  of  twenty-one  years :  but  in 
case  she  should  happen  to  die  before  she  should  become  pos- 
sessed of  or  entitled  to  said  land  called  Flower's  Leaze,  without 
leaving  lawful  issue  of  her  body  her  surviving,  then  the  testator 
gave  and  devised  such  land  unto  and  between  all  and  every  the 
others  and  other  his  children  and  child,  by  his  former  wife,  his, 
her,  and  their  heirs  and  assigns  for  ever.  Then  followed  simi- 
lar  devises  of  Oxleaze  and  the  Warth,  to  two  other  daughters 
of  the  testator  respectively.  And  the  testator  devised  unto  his 
son  Walter  Howell,  from  and  after  his  said  son  Thomas  should 
attain  his  age  of  twenty-two  years,  all  that  his  messuage  and 
garden,  with  the  appurtenances,  situate  in  the  village  of  Blake- 
ney  in  the  said  parish  of  Awre,  &c.,  then  in  the  occupation  of  Mr. 
Jones ;  to  hold  the  same  unto  the  said  Walter  Howell, 
his  heirs  *and  assigns  for  ever.  And  the  testator  devised  [*729] 
unto  his  son,  the  said  Thomas  Howell,  on  his  attaining 
Ihe  age  of  twenty-two  years,  divers  messuages  and  heredita- 
ments in  the  said  parish  of  Awre,  all  of  which  were  specified  in 
the  will,  to  hold  to  him,  his  heirs  and  assigns  for  ever.  And  the 
testator  devised  unto  his  daughter,  Mary  Howell,  all  those  his 
two  meadows  or  pasture  grounds  called  Dow  Meadows,  con- 
taining d&c,  then  in  the  occupation  of  George  Baker,  and  all 
that  piece  of  arable  land  called  Twopenny  Patch,  containing 
&c.,  which  said  two  last-mentioned  meadows  or  pasture  grounds 
and  piece  of  arable  land,  were  situate  in  the  parish  of  Awre,  to 
hold  the  same  unto  his  said  daughter  Mary,  her  heirs  and  asigns 
for  ever ;  and  in  case  his  said  daughter  should  happen  to  die 
before  she  should  become  possessed  of  or  entitled  to  said  mea* 
dows  or  pasture  ground  and  arable  land,  without  having  lawful 
issue,  then  the  testator  gave  and  devised  the  same  to  such  per- 
sons  and  for  such  estates  as  in  his  will  mentioned. 
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The  testator  died  leaving  the  isevenil  persons  named  in  his 
will  summing  him.  Thomas  Howell  attained  the  age  of  twen- 
ty-two years,  in  or  about  March  1841. 

The  present  suit  having  been  instituted  by  the  creditors  of 
the  testator  for  the  administration  of  his  estate,  the  Master  was, 
amongst  other  things,  directed  to  inquire,  whether  Sarah  Howell, 
the  testator's  widow,  who  was  a  defendant,  was  or  would,  but 
for  the  devises  in  the  testator's  will,  be  entitled  to  dower  or  free- 
bench  out  of  any  and  what  part  of  the  testator's  real  estates. 
The  Master  found  that  Sarah  Howell  claimed  to  be  entitled  to 
free-bench  in  the  pieces  or  parcels  of  land  called  Dow  Meadows, 
which  were  copyhold  of  inheritance  held  under  the  mayor  and 
burgesses  of  the  city  of  Gloucester ;  and  that  by  the  custom  of 
the  said  manor,  the  widow  of  any  tenant  dying  seised  of  any 
land  within  the  manor  is  entitled  to  firee-bench,  or  an  estate 
during  her  widowhood,  in  the  whole  of  such  lands  and  pre- 
mises. 
[•730]  'The  cause  now  coming  on  to  be  heard  for  farther 
directions — 

Mr.  WUbraham  and  Mr.  JETo//,  for  the  devisee  of  the  Dow 
Meadows,  cited  HaU  v.  HiU{a)  and  RaadUy  v.  Dixon,{b) 

Mr.  F.  Bat/ley,  for  the  widow. — ^The  widow  takes  an  interest 
in  the  entirety  of  the  estate  during  widowhood  by  tree-bench. 
Her  doing  so  is  not  more  inconsistent  with  the  devise  to  Mary 
after  her  brother's  attaining  twenty-two,  than  the  claim  of  dower 
is  inconsistent  with  a  devise  to  a  third  person  of  the  estate  out 
of  which  the  dower  arises.  The  presumption  is,  that  the  testator 
intended  to  dispose  of  no  more  than  what  was  his — ^namely,  the 
estate  subject  to  free-bench.  The  annuity  of  £30  payable  to 
her  out  of  the  estate,  until  the  son  attains  twenty-two,  is  not 
sufficient  to  put  the  widow  to  her  election :  HM  v.  Hill  In 
Roadley  v.  Dixon  there  was  a  direction  to  manage  a  particular 

(a)  1  Dr.  &  War  93 ;  1  Con.  &  Law,  UO.  (6)  3  Rum.  192. 
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fann,  which  constituted  the  principal  part  of  an  estate  <<  now  in 
m7  possession,"  and  the  widow  claimed  dower  out  of  it.  The 
management  of  the  farm  was  considered  inconsistent  with  her 
claim  to  set  it  out  by  metes  and  bounds.  Hall  v.  Hill  was  in 
a  great  measure  decided,  on  the  ground  of  the  power  of  leasing, 
which  applied  to  the  whole  property.  [The  Vice-CkanceUor. — 
In  the  present  case,  the  Dow  Meadows  are  described  as  being 
in  the  ocoupa.tion  of  George  Baker.]  In  Mi€Ul  v.  Brain^{a)  Sir 
John  Leach  considered  the  claim  of  dower  to  be  necessarily  ex- 
cluded, by  the  gift  of  a  house  for  the  personal  occupation  and 
enjoyment  of  the  testator's  daughter.  Butcher  v.  Kemp{b)  was 
decided  on  like  consideration.  The  present  case  is  distinguish- 
able from  those  which  hkve  been  referred  to. 

•Mr.  WafcroAow*,  in  reply.  [*731} 

ff 

•  •     •  9 

The  Tice-Chancellor. — The  question  is,  whether  upon  the 
face  of  the  will  it  appears,  that  the  testator,  in  making  the  will, 
was  under  an  impression  that  this  land  at  Awre  would,  at  the 
time  of  his  son  Thomas  attaining  twenty-two,  be  enjoyed  by 
some  person  other  than  the  widow ;  without  considering  whether 
she  would  or  would  not  be  entitled  to  free-bench  out  of  it  If 
you  find  that  he  made  his  will  under  that  notion,  then  it  is  a 
case  of  election.    Now,  I  think  you  can. 

It  would  be  unsafe  to  look  at  any  particular  clause  in  the  will 
as  alone  indicating  that  impression,  but  looking  at  the  general 
disposition  of  the  property — looking  at  the  general  expression 
of  his  intention,  that  the  shares  into  which  he  distributed  this 
farm  should  be  in  the  immediate  enjoyment  of  the  several  per- 
sons to  whom  they  were  devised,  when  his  son  should  attain 
twenty  two,  (a  point  which  he  appears  to  insist  upon  through- 
out the  whole  will,)  and  when  you  see,  that  in  using  the  ex- 
pression ^'  possessed  of  or  entitled,"  he  makes  no  distinction 
between  the  Dow  Meadows  and  the  other  lands  in  Awre — 

(a)  4  Madd.  119.  (i)  5  Madd.  61 ;  mo  lUynard  o.  Spence,  4  Bmt.  lOa. 

Vol.  I.  93 
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taking  all  these  circumstances  together,  I  think  it  may  be  col- 
lected, that  it  was  the  testator's  intmtion  that  the  Dow  Meadows 
should,  when  the  son  attained  twenty-two,  be  the  subject  of 
immediate  enjojrment  by  some  other  person  than  the  widow, 
though  the  widow  might  be  living  and  unmarried.  I  am  of 
opinion,  therefore,  that  the  widow  must  elect[l] 


[*732]  Shaw  v.  Simpson. 

1849:  Jii]yS5th,SGUi. 

The  ooongDM  of  a  Woot  India  Mtate,  who  had,  oat  of  hii  own  raoniflB,  made  pay- 

mentfl  on  acconnt  of  an  annuity  chaiged  on  the  estate,  was  hdd  entitled  to  bo 

leinibaned  rach  payments  ont  of  compensation-money  which  had  been  awsided 

under  the  act  for  the  abolition  of  slaTery. 
Qtunre,  whether  such  a  consignee  has  a  lien  on  the  eorptu  of  the  estate  for  monies 

expended  by  him  in  its  cultivation* 

By  an  order  made  in  this  cause,  certain  estates  in  the  islaud  of 
Jamaica  called  Non-Such  and  Unity,  were  directed  to  be  sold 

[1]  A  widow  cannot  be  deprived  ci  her  dower  by  a  testamentary  disposition  in  her 
&voar,  so  as  to  pot  her  to  an  election,  unless  the  testator  has  manifested  his  inteatisn 
to  deprive  her  of  dower,  either  by  expiess  words  or  by  necessary  implieatian ;  and 
when  the  provision  in  her  favour  is  not  in  teims  given  in  lieu  of  dower,  the  inieation 
to  deprive  her  of  dower  must  be  dear  and  manifest,  founded  upon  the  &ct  that  the 
claim  of  dower  would  be  inconsistent  with  the  will,  or  so  repugnant  to  its  provisioas 
as  to  disturb  and  defeat  them.  To  put  the  widow  to  her  election  between  her  dower 
and  atestamentary  disposition  in  her  favour,  the  will  itself  must  show  that  the  i 
probably  contemplated  the  subject  of  her  dower,  and  that  he  intended  the 
ary  provision  for  her  should  exclude  her  from  all  claim  to  dower,  if  she  elected  to 
take  such  provision.  Fuller  v.  Yates,  8  Paige,  335.  On  the  subject  of  election  by 
a  widow  between  her  dower,  and  a  testamentary  or  other  disposition  in  hor  &Toar, 
see  further  Adtit  v.  Adnt,  2  Johns.  Ch.  Rep.  44a  Van  Orden  v.  Van  Ordem,  10 
Johns.  Rep.  30.  Smith  v.  KnUkam^  4  Johns.  Ch.  Rep.  9.  Wood  ▼.  Wood,  5 
Paige.  601.  Jaekmn  v.  ChurehiU,  7  Cow.  287.  Kennedy  v.  Wsiis,  13  Wend.  SS3 
Herbert  v.  Wren,  7  Cranch,  370.  Steele  v.  Fieher,  I  Edw.  Ch.  Rep  435.  /ssa- 
hart  V.  Brown,  Id.  411.  Sanford  v.  Jaekeon,  10  Paige,  266.  Dowmn  v.  BeU,  1 
Keen,  761.  Ifarrison  v.  Harrison,  Id.  765.  HbMseA  v.  IfoMteil.  9  To.  &  CcO.  C.  0 
IS.    HoMnf  T.  JSTomus,  1  Sand.  Ch.  R^  304. 
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for  the  payment  of  certain  legacies.  These  estates  were  subject 
to  an  annuity  of  £1000^  payable  to  Selina,  the  wife  of  W.  H. 
Weaver,  for  her  life. 

The  estates  having  been  sold  to  a  person  who  afterwards 
became  bankrupt,  they  were,  by  an  order  of  August,  1824,  made 
in  this  cause  and  also  in  the  bankruptcy,  ordered  to  be  resold ; 
and  it  was  further  ordered,  that  the  purchase-monies,  after  pro- 
viding, for  costs,  should  be  paid  to  Alexander  Grant,  as  executor 
of  Donaldson,  who  was  an  incumbrancer  on  the  estate  to  a  large 
amount,  subject  to  Mrs.  Weaver's  annuity. 

By  the  order  for  the  resale,  Grant,  who  had  been  previously 
appointed  by  the  Court  of  Chancery  consignee  of  the  estates, 
was  re-appointed  consignee  with  a  direction  to  pay  and  keep 
down  the  annuities  chargeable  on  the  estates;  and  it  was 
ordered,  that  he  should  pass  his  accounts  annually  before  the 
Master,  and  be  allowed  therein  all  such  sums  as  he  should  pay 
in  respect  of  the  annuities,  and  retain  the  balance  from  time  to 
time  in  discharge  of  his  incumbrance. 

Under  the  stat.  3  d&  4  Will.  4,  c.  73,  (for  the  abolition  of 
slavery,)  the  sums  of  4938/.  17^.  Ad.  and  19/.  10^.  lid.  were 
allowed  by  the  commissioners  as  the  compensation  for  the  slaves 
on  the  estates  called  Non-Such  and  Unity.  These  sums  were 
by  an  order  made  in  this  cause  and  in  a  cause  of  <<  Grant  v, 
Edwards,"  ordered  to  be  paid  into  Court  in  trust  in  the  last- 
mentioned  cause ;  the  dividends  to  be  received  by  Grant,  and 
to  be  applied,  together  with  the  proceeds  of  the  estates,  in  satis- 
faction of  Mrs.  Weaver's  annuity.  By  the  same  erder, 
[*733J  the  order  of  August,  1824,  'as  it  related  to  the  consignee- 
ship  of  Grant,  was  adopted  and  confirmed. 

The  compensation  money  being  paid  into  Court  pursuant  to 
the  order,  produced  £5677,  £3  per  cent.  Bank  Annuities. 

The  accounts  of  the  consignee  were  annually  passed  up  to 
the  30th  April  in  each  year,  and  on  the  30th  April,  1840,  there 
appeared  to  be  a  balance  due  to  him  of  £935,  in  respect  of  ad- 
vances made  by  him  for  the  cultivation  of  the  estates,  and  pay- 
ments on  account  of  Mrs.  Weaver's  annuity ;  the  last  payment 
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on  account  of  the  annuity,  having  been  made  up  to  the  preced- 
ing  Michaelmas. 

In  consequence  of  this  state  of  the  accounts,  there  being  no 
immediate  prospect  of  an  increase  in  the  proceeds  of  the  estates, 
Mr.  and  Mrs.  Weaver,  after  receiving  two  more  quarters  of  the 
annuity,  presented  their  petition  at  the  instance  of  the  consignee, 
for  the  sale  of  part  of  the  capital  of  the  fund  in  Court  And  by 
an  order,  dated  the  24th  July,  1840,  it  ii^as  ordered,  that  so 
much  of  the  £5577  £3  per  cent.  Bank  Annuities,  as  would  raise 
the  sum  of  £1185,  should  be  sold,  and  applied  in  payment  of 
£250  due  to  Mrs.  Weaver  at  the  preceding  Midsummer,  and  of 
£936  due  to  the  consignee.  And  it  was  ordered,  that  Grant 
should  continue  to  pass  his  accounts  as  consignee,  and  should 
pay  the  remaining  quarterly  payments  of  the  annuity  to  the  30th 
April,  1841,  and  should  be  at  liberty  to  continue  the  quarterly 
payments  after  that  day  as  theretofore,  and  should  be  allowed 
the  same  in  passing  his  accouts ;  and  that  so  much  more  of  the 
£5577,  stock  should  be  from  time  to  time  sold,  as  might  be 
sufficient  to  raise  what  the  Master  should,  from  time  to  time, 
certify  to  be  due  to  Grant,  on  passing  his  annual  accounts  as 
consignee  up  to  the  30th  April,  1841,  and  also  his  subsequent  ac- 
counts, including  the  pajrment  of  the  said  aimuity ;  and  that 
out  of  the  money  from  time  to  time  to  arise  by  the  said 
{*734]  sales,  what  should  be  so  certified  *to  be  due  to  the  con- 
signee, should  be  paid  to  him  in  discharge  of  his  balance ; 
and  that  he  should  also  receive  the  dividends  of  the  remaining 
money  in  Court,  as  they  should  accrue  due. 

This  order  was  from  time  to  time  acted  upon,  tiU  the 
money  in  Court  was  reduced  to  £1810  £3  per  cent  Annuities : 
but  by  an  order  of  Knight  Bruccj  Y.  C,  dated  the  22nd  March, 
1842,  it  was  directed,  that  no  further  part  of  the  said  £1810 
stock  should  be  sold  until  further  order,  and  that  the  dividends 
thereafter  to  accrue  due  on  the  fund  in  Court  should  be  paid  to 
Mr:  Weaver. 

Grant  now  presented  his  petition,  (which  was  headed  in  this 
cause  and  in  that  of  "  Grant  v.  Edwards,"  and  also  in  the  bank- 
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ruptcy,)  alleging  that  on  the  faith  of  the  order  of  the  24th  July, 
1840,  he  had  continued  to  advance  his  own  monies  for  the 
necessary  expenses  of  the  cultivation  of  the  estates,  and  for  the 
payment  of  the  annuity  ;  and  that  there  was  due  to  him  on  the 
30th  April,  1842,  a  balance  of  £3238,  including  £500  paid  to 
Mrs.  Weaver,  on  account  of  the  annuity  up  to  that  time.  And 
he  prayed,  that  notwithstanding  the  order  of  the  22nd  March, 
1842,  the  £1810  stock  might  be  sold,  and  the  produce  paid  to 
him  in  part  satisfaction  of  the  £3238. 

Mr.  Burge  and  Mr.  Cooper^  for  the  petition,  said,  that  the 
consignee  had  a  lien  on  the  corptss  of  the  estate,  and  consequent- 
ly on  the  fund  in  Court,  for  the  amount  of  his  disbursements, 
and  that  here  the  lien  would  be  useless,  unless  he  were  entitled 
to  a  sale  of  the  corpus  of  the  property :  Scott  v.  Ni8bett,{a)  War- 
rail  V.  Harford,{b)  Sayersv.  Whitjield,{c)  Simond  v.  Hibbert^{d) 
Campbell  v.  Bowden.{e)  They  also  contended  that  in 
Farquharsan  v.  Balf(nir,{f)  'which  might  possibly  be  [*735] 
cited  on  the  other  side,  the  opposition  to  the  application, 
and  as  it  should  seem  the  judgment  also,  proceeded  on  the  ground 
that  the  application  was  of  an  interlocutory  nature.  They  also 
commented  upon  the  proceedings  which  had  taken  place  under 
the  several  orders  before  referred  to. 

Mr.  Russell  and  Mr.  James  Parker,  contra. 

The  Vice-Chancellor,  in  the  course  of  the  argument,  said, 
that,  with  respect  to  the  claim  of  the  petitioner  to  have  the  corpus 
of  the  estate  sold,  he  saw  no  solid  ground  of  distinction  between 
the  case  of  a  consignee  of  West  India  produce  and  the  agent  of 
a  copper  mine  or  colliery  who  never  could  be  heard  to  insist  on 
a  sale  of  the  estate  for  payment  of  the  balance  due  to  him.  The 
observations  of  Lord  Eldon,  in  Scott  v.  Nisbett,  seemed  to  refer 

(a)  14  Ves.  438.    ,  ((7)  1  R.  &  M.  719. 

(h)  8  Ves.  4.  (e)  In  P.  C. 

(«)  1  Knapp,  P.  C.  C.  133.  (/)  8  Sim.  310. 
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to  a  donnant  lien  only,  At  all  events,  no  case  had  been  cited 
in  which  a  sale  of  the  corpus  of  the  estate  had  practically  been 
allowed. 

July  26ik. — The  Yice-Chancelloe. — ^Upon  thispetition,  it  is 
not,  I  think  necessary,  if  it  would  be  proper,  to  decide  the  general 
and  extensive  question  which  has  been  argued.  Mr.  and  Mrs. 
Weaver  being  the  only  opposing  parties,  it  occurred  to  me  at  first, 
that,  having  regard  to  the  order  of  July,  1840,  (which  they  have 
never  sought  to  discharge  or  vary,  and  which  has,  to  some  extent, 
been  acted  upon,)  it  might  jnobably  be  right  to  apply  the  capital 
of  the  fund  in  question,  or  a  sufficient  portion  of  it,  in  paying  or 
towards  pajrment  of  so  much  of  the  consignee's  balance  now 
due  to  him,  as  was  due  at  Michaelmas  last,  or  has  arisen  in 
respect  of  time  previous  to  Michaelmas  last ;  the  rent-<:harge,  or 

annuity,  of  Mr.  and  Mrs.  Weaver,  which  is  the  first 
[^736]    charge  on  the  property,  having  been  paid  up  *to  that 

time  inclusive.  The  farther  discussion  of  the  case, 
however,  satisfied  me,  that  the  rent-charge  being  in  arrear  iiom 
that  period,  and  the  time  of  passing  the  annual  accounts  being 
in  the  spring,  there  would  be  at  least  some  risk  of  not  acting  in 
conformity  with  the  spirit  of  the  order,  if  I  were  to  construe  it 
as  giving  that  right  to  the  petitioner,  without  paying  another 
half  year  of  the  rent-charge  to  Mr.  and  Mrs.  Weaver.  I  think 
that  I  ought  not  so  to  construe  it,  and  the  petitioner  having  de- 
clined, and  I  suppose  continuing  to  decline,  to  pay  to  them  that 
half  year,  or  allow  them  to  receive  it  out  of  the  fund  in  question, 
I  shall  not  act  upon  the  capital,  as  matters  now  stand,  on  the 
footing  of  the  order  of  1840.  But,  whether  with  or  without 
reference  to  it,  I  conceive  that,  a  paurt  of  the  balance  due  to  the 
petitioner  being  composed  of  payments  to  Mr.  Weaver  on  ac- 
count of  the  rent-charge,  which  certainly  charges  the  corpus  of 
the  fund,  I  may  and  ought  to  allow  the  petitioner  to  receive  fitmi 
that  carpus  an  amount  equal  to  so  much  of  his  balance,  in  part 
payment  of  it ;  and  I  so  order.  This,  however,  will  still  leave 
a  large  sum  due  to  him,  as  appears  by  the  Master's  report, 
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which  he  had  not  obtained,  when  my  former  order  was  made. 
I  think  that  I  ought,  also,  to  direct  the  dividends  on  the  residue 
of  the  fiind  to  be  paid  to  him  until  further  order,  as  they  were 
before  1840,  to  bo  accounted  for  by  him  annually,  in  his  charac- 
ter of  consignee.  It  is  my  impression,  that  at  the  close  of  the 
argument  before  me,  when  I  made  my  former  order,  the  present 
petitioner  did  not  object  to  what  I  then  did  as  to  the  dividends. 
Except  so  far  as  I  have  stated,  (the  petitioner  objecting  to  allow 
Mr.  and  Mrs.  Weaver  to  receive  the  additional  half  year  that  I 
have  mentioned,)  I  cannot,  upon  this  petition,  opposed  as  it  is 
by  them,  dispose  of  the  capital  of  the  fund  in  question.  All  that 
became  due  to  the  petitioner  up  to  the  time  when  it  was 
brought  into  Court,  has  been  *paid  to  him.  The  balance  [VST] 
now  due  has  altogether  arisen  subsequently.  The  estate 
in  respect  of  the  care  and  management  of  which  it  has  so  arisen, 
is  still  in  the  possession  of  the  Court,  and  must  probably  so  re- 
main for  some  time  longer,  it  being  unsold.  Whether  at  some 
future  time  the  petitioner's  remaining  balance  may  not,  if  neces- 
sary, be  paid  out  of  the  carpus  of  the  property,  I  do  not  now  say, 
or  express  an  opinion.  At  present,  I  cannot  do  more  than  I  have 
said.  The  costs  must  be  reserved  as  before,  with  Uberty  to 
apply. 


Caldecott  17.  Caldecott. 

1843:  Augnst  let 

ReMduary  penonal  estatd  ci  a  testator,  which,  at  the  time  of  hie  death,  stood  in- 
▼eeted  in  aeciiritieB  not  recognized  by  this  Conrt,  having  been  valued  by  the  Master 
as  at  the  period  of  one  year  after  the  testator's  death,  the  Conrt  ordered  the  interest 
on  the  value  so  taken  (not  exceeding  42.  per  cent)  to  be  paid  to  the  tenant  for  life 
from  the  testator's  death. 

This  cause  came  on  for  hearing  for  further  directions  conse- 
quential on  the  decree  of  the  3rd  March,  1842.  (See  ante^  pp. 
324,  325.) 
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The  Master,  by  his  report  dated  in  July,  18458,  in  substance 
found  that  the  canal  shsunes  mentioned  in  the  7th  schedule  to  his 
former  report  were,  at  the  time  of  the  death  of  the  testator,  and 
had  since  continued,  fit  and  proper  investments  for  the  purposes 
of  the  testator's  will,  &c.,  until  the  same  should  be  laid  out  in 
the  purchase  of  real  estate ;  but  that,  having  regard  to  the  pro- 
bable difficulty  of  disposing  of  them  at  any  time,  it  would  be 
proper  that  the  same  should  be  sold  as  opportunity  would  allow. 
And  he  found  that  the  mortgages,  except  Uie  equitable  mortgage, 
were,  at  the  death  of  the  testator,  and  had  since  continued,  pro- 
per investments,  and  that  it  was  not  advisable  to  call  them  in ; 
and  that,  as  to  the  equitable  mortgage,  it  was  advisable  to  accept 
the  oflfer  of  the  mortgagor  to  convert  it  into  a  legal  security  upon 
certain  terms.  He  also  found,  that  since  he  had  made  his 
former  report  it  had  been  discovered  that  the  testator  was  pos- 
sessed of  five  shsures  and  five  quarters  in  the  Rugby 
f*738]  Gas  Company,  *whicb  had  been  sold  by  the  executors 
for  £125,  which  was  the  best  price,  but  which  had  not 
been  yet  paid. 

In  obedience  to  the  directions  of  the  Court,  the  Master  likewise 
gave  the  respective  valuations  of  certain  property  mentioned  in 
the  decree,  at  the  respective  periods  of  the  testator's  death  and 
one  year  after  his  death. 

SuBJSOT  to  the  declamtion  contained  in  the  decree  dated  the  3td  March,  184S, 
that,  as  between  the  income  and  the  capital  of  the  testator's  estate,  the  ineomB 
thereof  oo^^t  to  bear  and  is  liable  to  keep  down  the  mterest  and  other  yeariy  pay- 
ments menti<«ied  in  snch  decree :  Declare,  that  the  plaintiff  is  entitled  to  receive  the 
interest  which  has  aecmed  from  the  testator's  death  on  the  sums  of  X500,  £2BO0f  and 
£6000,  secured  by  the  mortgages,  and  the  sum  of  JS6000  secured  by  the  eqinitablf 
mortgage,  respectively  mentioned  in  the  Master's  report,  and  to  the  interest  hemfter 
to  accrue  thereon  during  the  life  of  the  plaintiff,  or  until  the  further  order  of  the 
Court.  And  as  to  the  shares  in  the  Fire  and  Life  Insurance  Companies,  and  mort> 
gages  of  Turnpike  Tolls,  mentioned  in  the  said  report,  declare  that  the  plaintiff  ii 
entitled  to  so  much  of  the  dividends  and  interest  thereof  respectively,  which  have 
accrued  and  have  been  repoiyed  froQi  ^e  time -of  the,  said  testator's  death  until  the 
present  time,  as  ;ivjll  no^  exceed  internet  at  j64  per  cent  per  annum  during  the  same 
penbd  on  the  Bum^asc^rtahiB^  to  be  th*e  value  thereof  respectively  at  the  end  of  one 
year  from  the  said  testator's  death,  and  to  so  much  of  the  dividends  and  interast 
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thereof  hereafter  to  aecnie  and  ho  received,  until  the  same  shall  ho  eold  or  got  in,  or 
until  the  further  order  of  the  Court,  ae  will  not  exceed  interest  at  the  same  rate  on 
the  mma  aacertatned  as  aforesaid  to  he  the  vahie  thereof.  And  as  to  the  Bank  Stock, 
and  shares  in  the  Rogby  Gas  Companyi  which  have  been  sold  as  in  the  said  report 
mentioned,  declare  the  plaintiff  entitled  to  so  much  of  the  diyidends  thereof  accrued 
and  received  from  the  said  testator's  death  until  the  sale  thereof  as  will  not  exceed 
interest  at  £4  per  cent,  per  annum  during  the  same  period  on  the  sum,  as  to  the  said 
Bank  Stock,  ascertamed  to  he  the  value  thereof  at  the  end  of  ono  year  from  the  said 
testator's  death ;  and  as  to  the  said  Gas  Shares,  in  the  sum  of  £135,  the  amount  for 
which  the  same  was  sold.  And  as  to  the  Canal  Shares  mentioned  in  the  said  report, 
let  the  dividends  of  such  Canal  Shares  as  have  been  sold,  which  accrued  from  the 
said  testator's  death  until  the  same  were  sold,  and  the  dividends  of  such  of  the  said 
Canal  Shares  as  have  not  been  sold,  which  have  accrued  from  the  said  testator's 
death  until  the  praoent  time,  he  paid  to  the  plaintiff;  and  let  the  dividends  of  such 
last-mentioned  shares  hereafter  to  accrue  until  the  same  shall  be  sold,  or  until 
the  further  order  of  the  Court,  be  paid  to  the  plaintiff,  he  undertaking  to 
refrmd  such  portion  of  any  of  the  dividends  hereby  *directed  to  he  paid  to  [*739] 
hmi,  as  the  Court  shall  direct  •  •  •  a  •  And  let 
such  of  the  Canal  Shares  mentioned  in  the  said  report  as  have  not  been  sold,  be 
aold,  dLc.,  and  the  purchase  monies  be  paid  into  Court  Let  all  sums  now  standing, 
or  hereafter  to  be  paid  in  to  the  credit  of  this  cause,  be  laid  out,  &c. ;  and  let  the 
dividends  on  all  Bunk  Annuities  now  or  at  any  time  hereafther  to  be  standing  in  the 
name  of  the  said  Accountant-General,  in  trust  in  this  cause,  be  paid  the  plaintiff 
during  his  life,  or  until  the  fiirther  ofdn  ci  the  Court 


SiLUOK  o.  Booth. 


Thi  ReporteiB  regret  to  find  that  they  have  misapprehended  a  passage  m  one  of 
the  Viee'CkanceUar*a  judgments  in  this  case.  The  passage  in  question  (see  anie,  p. 
1S5,)  should  stand  thus^- 

"  If  the  clause  of  survivorship  does  not  extend  to  accruing  shares,  there  was  an 
intestacy  as  to  James's  share  of  Charles's  share ;  but  James's  onginal  share  would 
go  over  to  Mary  and  Richard.  Then  dies  Richard.  If  the  clause  does  not  extend 
to  Riehard's  portion  of  the  shares  of  Charles  and  James,  Richard's  portion  of  those 
shares  would  go  to  Richard's  representatives,"  &c. 


•  « 


Vol  L  94 
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BABNBi  V.  R&OTBB* 

To  the  statement  of  thii  case  (lee  ante,  p.  404)  it  thonlil  have  been  added,  that 
Mr.  Lee,  amicus  curies,  called  the  attention  of  the  Conrt  to  the  case  of  Tiilef  r. 
Da9ie,(a) 

(a)  Vm.  Abr.  Mortgage,  [F,)  pi.  90. 


AN 


INDEX 


TO  THE 


PRINCIPAL     MATTERS 


CONTAINED   IN   THIS    VOLUME. 


ACCOUJiTT. 

A  bill  baring  been  filed  by  a  client 
against  the  executrix  of  bis  solicitor  for  an 
account  of  all  dealings  and  transactions 
between  the  plaintiff  and  the  testator,  and 
for  an  injunction  to  restrain  an  action 
brought  by  the  defendant  against  the  plain - 
'  tiff  to  recover  jE^3000  for  money  lent  to 
him  by  the  testator,  the  plaintiiT  after  an- 
swer obtained  an  order  for  an  injunction 
upon  the  terms  of  paying  tho  money  into 
Court  Notwithstanding  this  order,  how- 
ever, the  defendant,  under  particular  cir- 
cumstances, went  to  trial,  and  obtained  ^a 
verdict  for  the  £3000,  upon  the  same 
evidence  substantially  as  was  afterwards 
used  in  the  suit  in  equity,  and  which  was 
satisfactory  to  (his  Court.  No  appeal  hav- 
ing been  made  by  the  defendant  against 
the  order  for  the  injunction : — Held,  that, 
assuming  tho  effect  of  thai  order  to  be,  to 
bring  the  whole  matter  into  this  Court, 
and,  therefere,  prima  facie,  to  eutitln  the 
plaintiff  to  an  account  of  the  JC3000,  as 
well  as  of  all  other  matters  comprised  in 
the  suit,  yet,  taking  into  consideration  the 
verdict  at  law  and  the  evidence  in  equity, 
the  defendant  was  entitled  to  have  the 
30002.  deemed  an  item  in  the  account ; 
tnch  item,  under  the  particular  circum- 
stances of  the  case,  bearing  interest  at  the 
rate  of  4L  per  cent,  per  annum.  Abbey  v. 
Fetch,  258 


See  Costs,  1. 

Pl9a  and  Pleadino,  5. 


ADMINISTRATION. 

See  Lktters  of  Adminibtkatxon. 
Practick,  14. 
Presumption,  2. 


ADMISSION  OF  ASSETS. 
See  Plea  and  Pleading,  3. 


ADVANCEMENT. 

1.  The  purchase  by  a  father,  of  shares 
in  a  joint  stock  bank,  in  the  name  of  his 
son,  held,  under  the  circumstances,  not  to 
be  an  advancement  for  the  son.  iSeawin 
V.  Scawin,  65 


2.    Evidence 
with  acts. 


of   declarations  coupled 

Ibid. 


3.  Parol  evidence  as  to  the  intentions  of 
a  testator  by  the  attorney  who  made  the 
will.  Ibid. 

4.  Quaret  whether  a  penon  having  a 
life  interest  in  a  fund,  with  a  right  of  con* 
senting  to  the  advancement  of  children  oat 
of  the  capital,  destroys  the  power  of  ad- 
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vaneement  by  anigiiiiig  the  life  intOTBit? ' 
Whitmar»k  t.  Robtrtmm,  715 


AFFIDAVIT. 


Sm  Practiob,  4. 


AGREEMENT. 

1.  Two  young  offic«n  in  the  anny  mga 
and  hand  over  to  eadi  other  certain  docu- 
mente,  by  which  each  chaxvet  his  real  and 
perwnal  ealate  with  lOOOE  in  favour  of 
the  other,  in  ease  the  other  shonld  auryiye 
him ;  the  inducement  for  thii  undertaking, 
as  expresaed  on  each  instrament,  being 
that  the  other  had,  by  an  instrument  of 
even  date,  left  the  writer  the  lame  aum  in 
•caae  the  writer  should  survive  him.  The 
officen  soon  afterwards  separate,  and  after 
the  lapse  of  man)  yeare,  agree  to  cancel 
the  engagement,  but  die  before  the  mode 
of  cancelment  is  definitively  settled: — 
Held,  that,  taking  into  consideration  the 
circumstances  under  which  the  instru- 
ments were  made,  and  the  situhtion  in  life 
of  the  parties,  the  survivor  had  no  purely 
equitable  claim  which  he  could  enforce 
agamst  the  estate  of  the  other.  QuMre, 
whether  he  had  a  legal  claim ;  and  whe- 
ther, if  legal  originally,  it  was  not  legally 
cancelled.    Ryan  v.  Daniel,  60 

3.  Specific  performance  decreed  of  a 
parol  agreement  deposed  to  by  the  plain- 
tiff's witnesses,  but  denied  by  the  answer ; 
the  agreement  constituting  a  material  part 
of  the  consideration  for  wnich  the  plaintiff 
had  assigned  his  lease  to  the  defendant, 
although  such  consideration  was  not  ex- 
pressed in  the  deed  of  assignment  CUf- 
ford  V.  Turrell,  138 

3.  Feme  covert  being  entitled  under  her 
marriage  settlement  to  an  interest  in  the 
settled  lands  for  her  separate  use  for  life, 
with  a  power  of  leasing  for  any  term  not 
exceeding  twenty-one  years  in  possession, 
leased  part  of  the  lands  for  fourteen  years 
to  D.,  and  about  a  year  and  a  half  befoiv 
the  expiration  of  that  lease,  signed  and 
delivered  to  D.  a  written  undertaking,  by 
which  she  engaged,  upon  the  expiration  of 
the  existing  Tease,  to  grant  to  D.  a  new 
lease,  upon  the  same  terms  and  for  the 
same  period  as  before.  The  lease  expired, 
and  D.  continued  in  possession  without 
taking  a  new  lease,  but  doing  acts  on  the 
premises  which  were  solely  referahle  to  the 


written  undertaking.  Afterwaids  the  feme 
covert  died: — Held,  first,  that  the  giving 
the  written  undertaking  was,  under  the 
circumstances,  a  valid  execution  of  the 
power ;  and,  secondly,  that  the  tiaaBactioa 
between  the  parties  amounted  to  an  agree- 
ment, which  was  in  part  perfonned  fay  the 
continuance  of  the  possession  of  the  tenant 
after  the  expiration  of  the  lease,  and  was 
therefore  capable  of  being  enfoioed  in  a 
court  of  equity.    DoweU  r,  Dete,        345 

4  In  order  to  estaUish  the  vah£ty  of 
an  agreement  in  a  court  of  equity,  it  is 
not  necessary  to  show  that  it  was  binding 
on  both  parties  at  the  time  of  its  being 
signed ;  it  is  sufficient  if  an  agreement 
signed  by  one  party  be  aiterwards  accepted 
and  tfsted  on  by  the  other.  Aid. 


5.  Although  a  leiaor  has  power  to  h 
in  possession  only,  and  not  in  revenioa, 
yet  an  agreement  entered  mto  between 
lessor  and  lessee,  a  short  period  before  the 
expiration  of  an  existing  lease,  for  a  xe- 
newal  of  the  lease  upon  the  same  terms 
as  before,  is  reasonahle,  and  may  be  en- 
forced in  equity,  as  between  the  agreeing 
parties  ;  provided  the  elSect  of  the  agree- 
ment is,  that  the  rent  and  covenants  in 
the  renewed  lease  are  confonnable  with 
the  terms  of  the  power.  Ihid. 

6.  The  assignee  of  a  contract  to  grant, 
a  lease  (there  being  no  covenant  not  to 
assign,  or  the  breach  of  mch  covenant 
being  waived)  may  sustain  a  bill  in  equity 
against  the  lessor  for  specific  performance 
of  the  contract,  provided  he  guarantee  to 
the  lessor  the  responsibility  of  the  assignor. 

7.  Action  directed  to  be  brooght  anth  a 
view  of  ascertaining  whether  a  rent  agreed 
to  be  paid  at  a  future  period  was,  ooorann- 
ably  with  the  terms  of  a  settlement,  the 
best  rent  that  could  be  gotten  for  the 
property,  and  whether  certain  dieum- 
stances  amounted  to  a  waiver  of  the 
breach  of  a  covenant  not  to  assign.    Md. 


8.  Specific  performance  of  an  _ 
refused,  the  same  not  having  been  accept- 
ed by  the  plaintiff  in  due  time,  nor  any 
acceptance  by  him  ever  notified  to  the  de- 
fendant, and  the  plaintiff  having,  after 
the  defendant  had  signed  the  agreement, 
attempted  to  vary  the  terms  of  it,  thoagh 
he  ultimately  acquiesced  in  the  defend- 
ant's terms.     Tkornbury  v.  JBeviU,  554 
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9*  Qfe«re>  whether  a  conrt  of  equity 
will  enforce  the  specific  performance  of 
an  agreeaient,  that,  upon  the  retirement 
of  a  eolicitor  from  a  copartnerriiip,  the  re- 
maining partner  shall  carry  on  the  buai- 
neat  in  the  name  of  the  reUrinir  partner. 

Ibid, 

10.  Quaret  whether  the  signature  of  an 
attorney  to  a  statement  at  the  foot  of  a 
draft  agreement,  signtfiying  his  approval 
of  the  draft  on  behalf  of  his  client,  is  a  sig- 
nature within  the  Statute  of  Frauds. 

Ibid. 

See  Dkbtor  and  CaaDrroa,  2. 
VcNDoa  AND  PuacBAsaa. 


AMENDED  BILL. 

The  mere  hei  of  amending  a  bill  does 
not  of  itself  dissolve  or  discharge  the  com- 
mon injunction,  though  it  may  furnish  a 
ground  for  dissolving  or  dischaiging  it  on 
an  application  for  that  purpose.  BrookB 
T.  Purton,  371 

See  Plea  and  Plkadino,  12. 


ANNUITY. 

1.  By  an  indenture,  dated  in  April, 
1840,  an  annuity  was  granted  to  S., 
charged  upon  real  estate,  and  by  an  inden- 
ture dated  in  April,  1820,  the  same  pro- 
perty W88  charged  by  the  same  parties 
with  an  annuity  payable  to  A  This  an* 
nuity  was  void  for  want  of  a  proper 
memorial,  but  until  the  filing  of  the  bill  it 
had  been  always  treated  as  a  valid  annuity i, 
and  in  September,  1821,  A.,  under  a 
proviso  in  his  annuity  deed,  entered  into 
possession  and  receipt  of  the  rents  and 
profits  of  the  estate,  and  remained  in  un- 
disturbed possession  of  them  till  his  death 
iu  1829,  when  his  penonal  representative 
took  possession.  In  1835,  K.  died,  and  in 
November,  1839,  his  personal  representa- 
tive filed  his  bill  to  set  aside  A.'s  annuity 
and  to  establish  his  own.  The  bill  alleged 
that  S.  had  received  payment  of  his  an- 
nuity down  to  October,  1820,  and  that 
A.  had  obtained  possession  of  the  premises 
under  misrepreoentation.  These  allega- 
tions, however,  were  not  proved  against 
A.,  nor  was  it  proved  that  he  ever  had 
notice  of  S.'s  title,  but  the  allegation  of 
payment  was  admitted  by  the  grantors  of 
the  annuity,  who  were  oo-defeiuUnts  with 


A.  in  the  suit  Under  these  circumstan- 
ces, and  considering  that  S.had  never  been 
in  possession  of  the  property : — Held,  1st 
That,  notwithstanding  the  infirmity  of 
A.'s  title,  the  plaintiff  was  not  entitled  to 
the  relief  prayed  by  his  bill.  2ndly.  That 
he  was  not,  in  consequence  of  the  admis- 
sions of  A.'s  co-defendants,  entitled  to  any 
inquiry  as  against  A.,  with  a  view  to  ob- 
viate the  emci  of  delay  in  filing  the  bill. 
Srdly.  That  his  bill  must  be  dismissed 
with  costs  as  against  A.,  on  the  ground  of 
length  of  time.    SearU  v.  Colt,  36 

2.  Courts  of  equity  will  give  efifect  to 
the  penal  clauses  of  the  annuity  acts,  not 
merely  in  questions  between  the  grantor 
and  die  annuitant,  but  in  those  between 
prior  and  subsequent  annuitants.        Ibid, 

m 

3.  The  construction  of  the  stat  3  ^.  4 
Will.  4,  c.  27,  discussed  with  reference  to 
the  right  of  the  grantee  of  an  annuity 
charged  on  land  to  take  proceedings  to 
recover  his  annuity,  afler  twenty  yean' 
possession  and  receipt  of  the  rents  and 
profits  by  the  grantor,  punctual  payment 
of  the  annuity,  and  no  acknowledgment  in 
writing  of  the  grantee's  title.  Ibid. 

4.  A  bilU  in  equity  may  lie  to  recover 
the  arrears  of  an  annuity,  although,  under 
the  circumstances,  the  plaintiff  may  have 
no  right  to  call  on  the  Court  to  direct 
security  to  be  granted  for  payment  of  such 
annmty.     Clifford  v.  TVcrreU,  138 

See  CoLomia 
Will,  U 


ANSWER. 

See  Plka  and  Pleading,  3,  4,  & 
PaACTicE,  2,  10. 

PaiNCirAL  AND  AOENT,  1. 


APPEARANCE. 
See  pEAoncE,  3,  13, 17. 


APPOINTMENT. 

1.  By  a  marriaffe  settlement  of  1791, 
certain  estates  at  a.  were  charged  with 
the  sum  of  X10,000  for  portions  for  the 
children  of  the  marriage,  in  equal  shares; 
and  by  the  same  instrument  power  was 
given  to  snbititute  for  those  esUtes  othor 
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fliiUtM  of  equal  Talne,  as  a  fond  for  rak- 
ing thoae  portions.  By  a  deed  of  1811, 
the  aettlor  covenanted  that  aa  soon  as  es- 
tates at  H.  were  disincnmbered,  he  would 
charge  them,  in  sabstitation  for  the  other 
estates,  with  the  payment  of  JCIO.OOO  for 
portions,  under  the  same  limitations  as  had 
been  expressed  in  the  settlement,  and 
would  also  further  charge  the  same  estates 
at  H.  with  the  sum  of  £30,000  for  the 
younger  children  of  the  marriage,  to  be 
paid  to  them  in  such  shares  and  propar- 
tions  as  he  the  settlor  should  by  deed  or 
will  appoint  By  a  deed  of  1816  (which 
was  a  general  conveyance  of  all  the  set- 
Uor's  estates  in  trust  for  payment  of  his 
debts,)  reciting  amongst  other  things  that 
the  settlor  had  not  then  performed  the 
covenant  contained  in  the  deed  of  1811,  it 
was  declared  that  the  trustee  of  that  deed 
should  hold  the  estates  at  H..  or  otherwise 
convey  the  same  to  the  trustees  of  the  set- 
tlement for  the  purpose  of  securing  the 
portions  according  to  the  deed  of  1811. 
And  by  a  deed  of  1816,  reciting  the  former 
deeds,  the  trustees  of  the  deed  of  trust,  by 
the  direction  of  the  settlor,  conveyed  the 
estates  at  H.  to  the  trustee  of  the  settle- 
ment, upon  trust,  after  the  death  of  the 


died  in  his  iather^s  Ufetime  mtestate  and 
without  issue ;  whereupon  bis  share  de- 
volved to  the  father.  After  E.'s  decease, 
the  father,  with  a  view  to  support  the 
subsequent  appointments,  execut^  a  deed- 
pdl,  declaring  that  the  ordinal  appoint- 
ment under  which  the  children  took 
equally  was  made  by  mistake: — HM, 
that  thou^  the  subsequent  appointments 
were  invalid,  so  far  as  related  to  the  shares 
of  B.,  C,  and  D.,  yet  as  regarded  the 
share  of  E.,  the  father  was  bound  by  the 
statement  in  the  deed-poll ;  and  that  E.*s 
share,  amounting  to  jC7,5(K),  must  be  ap- 
portioned between  B.  and  D.,  in  ati»- 
faction  pro  tanto  of  the  loesses  which, 
through  the  invalidity  of  the  suhseqoeol 
appointments,  had  been  sustained  by  their 
respective  shares  Ibid. 

3.  By  a  post-nuptial  marriage  settle- 
ment, property  in  the  funds,  bdongii^  to 
the  wife,  was  settled  in  trust  for  the  hus- 
band and  wife  for  their  lives  and  the  life 
of  the  survivor,  and  then  for  such  one  or 
more  exclusively  of  the  others  or  other  of 
the  children  of  the  marriage,  in  such  parts 
and  shares  &c,  as  the  wife  should  by  deed 
or  will  appoint    There  were  four  children 


settlor,  to  raise  XI 0,000  in  lieu  and  satis- '  of  Uie  marriage.  The  hurimnd  died,  and 
faction  of  the  XI  0,000  under  the  settle-  \  the  wife  appointed  the  whole  fund,  and 
ment,  in  trust  for  all  and  every  the  children  assigned  her  life  interest  therein  U>  the 
of  the  marriage,  under  the  same  limitations  eldest  child,  a  daughter,  who  had  attained 
■s  were  contained  in  the  settlement,  and  the  age  of  twenty-one,  but  idio,  together 
upon  trust  to  raise  the  further  sum  of  I  with  the  other  children,  was  Uving  with 
X30,000  for  all  and  every  the  children  of  i  her  mother ; — Held,  thaltthe  appointment 


the  marriage  except  the  eldest  §on  J.,  in 
the  same  manner  in  all  respects,  excluding 
the  §aid  J.,  as  by  the  indenture  of  settle- 
ment was  declared  concerning  the  sum  of 
XI 0,000  thereby  directed  to  be  raised: — 
Held,  that  the  deed  of  1817  was  a  com- 


plete execution  of  the  power  of  appoint-^  case,  he  was  not  decreed  to  pay  the  oosti 


ing  the  X30,000  contained  in  the  deed  of 
181 1 ;  and,  consequently,  that  the  younger 
children  of  the  marriage  who  were  livin? 
at  the  time  of  the  execution  of  the  deed 
of  1817  were  entitled  to  the  X30,000  in 
equal  shares.      Armytage  v.  Armytage, 

461 

Q.  A  father  executed  a  power  of  ap- 
pointment, under  which  his  four  younger 
children,  B.,  C,  D.,  and  E.,  became  en- 
titled, subject  to  his  life  interest,  to 
X30,000  in  equal  shares.  The  father 
afterwards,  by  several  instruments  of  ap- 
pointment, affected  to  appoint  the  whole 
fund  to  B.,  C,  and  D.,  in  the  following 
shares ;  viz.  to  B,  X13,000,  to  C,  X5000, 
and  to  D,  X13,000.    E.,  who  was  a  aoo, 


and  assignment  were  valid  ^  and  a  trustee 
refusing  to  join  in  the  transfer  of  the  fund, 
pursuant  to  the  appointment,  was  mA 
allowed  his  costs  of  a  suit  brought  against 
him  by  the  daughter  to  compel  the  truisfer, 
thou^,  under  all  the  circumstances  of  the 


of  the  suit     Campbell  v.  Home,        664 


APPORTIONMENT. 

See  Appointment,  -£. 

TlTHBS,  4> 


APPROPRIATION. 
See  Executor,  2. 


ARBITRATION. 
See  Joint  Stock  CoiiPAinr,  7. 
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ASSETS. 

See  EicHBAT. 
LuNATia 
Partis*. 
Plea  and  PLBAonra,  3. 

ASSIGNMENT. 

See  Advanckmknt,  4. 
aorkkmbnt,  6. 
Executor,  2. 
Pjlba  and  Plbadxno,  7. 


ATTACHMENT. 
See  Practice,  4,  5. 


ATTORNEY. 

See  Aorbement,  8,  9, 10. 
Evidence,  1. 


ATTORNEY  AND  CLIENT. 

See  Account. 

AWARD. 

See  Joint  Stock  Company. 

BANK  OF  ENGLAND. 
See  Practice,  1. 

BANKERS. 
See  Joint  Stock  Company,  1. 

BANKRUPT  AND  BANKRUPTCY. 

See  Ofiicial  AflncNEB. 
Practice,  19. 
Revivor. 

StTPPLBMENTAL  BoX. 

BARON  AND  FEME. 
See  HuvBAND  and  Wife. 

POUCY  OF  InbURANOB,  1. 


BILL  OF  DISCOVERY. 

In  a  suit  inBtiiated  against  the  Corpo- 
ration of  London  for  diMovery,  in  aid  of 
a  defence  to  a  bill  bronght  by  them  for  an 
account  of  certain  alleged  dues  to  which 
they  claimed  a  title  by  preaeription,  the  cor- 
poration admitted  the  pooeemon  of  certain 
charten,  books,  and  documents  relating  to 
the  matters  in  question,  which  they  alleged 
formed  part  of  the  title,  and  were  intended 
to  be  used  as  evidence  againsl  the  plain- 
tiffii,  but  'Which  they  did  not  with  suffi- 
cient precision  deny  might  form  part  of 
the  pkintiA'  title,  or  contain  matter  im- 
peaching their  own  defence : — Held,  that 
the  plaintifis  in  the  bill  of  discovery  were 
entitled  to  the  production  of  such  docu- 
ments. Combe  v.  Corporation  of  Zon- 
don.  631 


BILL  OF  EXCHANGE. 
See  Statute  ov  LnirrATiONs,  4,  7. 


BOND. 

See  Debtor  and  Crbditor,  3,  4. 
Principal  and  Surety,  2. 


BOUNDARIES. 

See  CoioNSMB,  3. 


BREACH  OF  COVENANT. 

'  See   AORBBMBNT,  7. 


BREACH  OF  TRUST. 

See  Poor  Rate. 

Trur  and  Truvtbb. 


CHARITY. 

1.  Teetattiz  bequeathed  a  legacy  to  her 
executors,  to  be  settled  by  them,  so  thai 
the  interest  might  be  yearly  paid  to  the 
poor  of  the  parish  of  O.  :-^Held,  that  H 
was  a  misapplication  of  the  legacy  to  give 
it  to  the  funds  of  a  charity  which  extended 
over  other  parishes  besides  that  of  O.,  and 
which  was  regulated  by  a  deed  giving 
absolute  cantiw  over  the  legacy  to  the 
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nnoKx. 


dinetfln  ti  aad  aabwribeni  to  the  diutty.  | 
AUoney-Oener^  y.  Brandretk,        300 


3.  SehasM  directed. 


nfer- 


3.  Where  a  dierity  has  been  metitiited 
tor  the  oomnHMi  benefit  of  the  periih»  end 
the  fMiahionen,  on  an  informatkni  filed 
for  the  regulation  of  the  charity,  amed 
that  education  ehoold  fenn  part  oi  the 
■cheme ;  the  Conrt»  although  the  parieh- 
ionen  were  of  Tarioai  religiooa  denomina- 
tiooB,  refused  to  lanction  a  ayatem  of  edu- 
cation, in  which  it  waa  propeeed  that 
particular  leleotioM  from  the  Siniptnres 
•hoold  be  read,  and  the  achoob  dionki  be 
okaed  on  Sundaya,  and  in  iHiich  no 
■peoial  prorinon  wae  nnde  lor  the  reli- 
gious cieed  of  the  sehoohnaster.  AHar- 
ney-Oeacro/  t.  CuUtuHf  411 


4^  CkNVts  of  equity  in  this  ooontry  will 
not  sanction  any  system  of  education  in 
which  relt^poB  is  not  included,  and  where 
education  »  to  be  provided  for  Christians 
of  difierent  denominations,  there,  by  reason 
of  the  necessity  of  teaching  religion  .ac- 
cording to  particular  tenets,  and  me  diffi- 
culty of  teaching  diflbrent  peraoos  aooord- 
ingto  different  tenets,  instruction  according 
to  the  doctrines  of  tho  Chuzdi  of  England 
must  prevail,  but  provision  will  be  made, 
as  iar  as  poanUe,  ftir  the  exercise  of 
conscientious  scruples  od  the  part  of  Dis- 
senten.  Ibid. 


CHOflS  IN  ACTION. 
See  HubbaMd  a«d  Wm. 


COLONIEa 

1.  The  Courts  of  this  country,  in  deal- 
faig  with  real  property  in  Jamaica,  will  be 
guided  by  the  law  of  evidence  in  Jamaica. 
TuUoek  V.  Hartley,  114 

3.  A  court  of  equity  in  England  will 
entertain  a  bill  to  aettle  the  boundaiieaof 
real  estates  m  Jamaica.  Ikid, 

See  Wiix,33. 


CONCURRENT  SUITa 
Sea  Praotigb,  15»  16. 


CONDinONB  OF  SALE 
See  VuiDOft  ard  PutousB,  4, 9. 

^  CONSIGNEE. 

1.  Tlie  consignfle.of  i  Wert  India  ■- 
tate,  who  had,  oat  of  Iw  ami  moniei, 
made  payments  on  accoant  of  u  ummtf 
charged  on  the  estate,  wm  beld  cstitledto 
be  reimbursed  such  paymentt  wt  of  cob- 
pensation-money  wfaiok  bad  been  swuM 
under  the  act  for  abelitiao  of  daniy. 
Shaw  V.  SimpMon,  7^ 

2.  Qvtfre,  whether  such  i  oonipN 
has  a  lien  on  the  eoifut  of  dw  eitatofar 
monies  expended  by  bim  in  its  eakintnt 

See  CoLoxiis. 


CONSTRUCTION  OF  ACTS  OF 
PARUAMENT. 

Sae  Amarrrr,  S,  3w 

Joint  Stock  Coiipaiit,  6. 
Lbgact  akd  LboatiIi  1- 

MOKTQAGOI  AND  Mo»T&A«Bt* 

Plia  akd  Flbadino,  6. 
Practicb,  1, 19- 

Statutb  of  IdMITATroW.  I|  *■ 
S,  4,  5, 5. 


CONTRACT. 
See  AoRSKKBiT. 

VbNDOB  AHD  PkJECBAflk* 


CONTRIBUTION. 

See  PkAcncB,  18. 

CONVERSION. 
See  Will.  9»  10. 19* 

CORPORATION  OF  LONDON. 
Sea  Bnx  or  DipoofttT 

COST& 
1.  InaswttonotiiiathB|ta0ytf> 


INDEX. 
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*  literary  work»  a  plaiiitiff,  who  in  oppomtion 
to  the  defendant's  denial  of  his  title,  ob- 
tains  an  injunction,  is  entitled  to  an  an- 
swer from  the  defendant,  for  the  purpose 
of  haying  his  title  admitted,  (in  case,  by 
arrangement  between  the  parties,  the  title 
is  not  established  at  law  ;)  and  also,  of 
having  an  account  from  the  defendant  of 
tlie  profits  made  by  the  sale  of  the  spurious 
work.    The  plaintiff,  therefore,  under  such 
circumstances,  is  entitled  to  the  costs  of 
suit,  including  the  answer,  as  between 
party  and  party  ;  and  if  by  the  refusal  of 
the  defendant  to  pay4hose  costs,  the  plain* 
tiff  is  compelled  to  bring  his  cause  to  a 
hearing,  he  will  be  entitled  to  the  whole 
casts  of  the  suit,  as  between  party  and 
party,  although  at  the  hearing  he  may 
waive  the  account.    And  the  plaintiff's 
equity  in  this  respect  will  not  be  affected 
by  his  hkving  offered  to  waive  his  right  to 
an  answer,  with  a  view  to  obtain  terms 
more  beneficial  to  himself  than  the  Court 
would,  under  any  circumstancces,  accord 
to  him ;  as,  for  instance,  with  a  view  to 
receive  costs  as  betweeen   solicitor  and 
client.     Kelley  v.  Hooper ^  197 

2.  Trustees  of  the  fteparate  estate  of  a 
married  woman  decreed  to  pay  the  costs 
of  a  suit  instituted  to  compel  them  to 
transfer  the  fund  into  her  name.  Tkorby 
v.  Yeats,  438 

3.  Extra  costs  occasioned  by  an  mfant 
m    being  made  a  defendant,  who  ought  have 

been  made  a  plaintiff,  not  allowed.     Hoa- 
king  V.  NicholU,  478 


4.  Trustees  who  had  declined  to  trans- 
fer  a  fund  to  an  assignee  on  the  ground  of 
an  alleged  fund  in  the  assignment,  were 
held  entitled  to  their  costs  as  between 
solicitor  and  client,  although  the  assign- 
ment was  decreed  to  be  carried  into  exe- 
cution ;  there  being  some  circumstances 
of  susfMcion  attending  the  assignment, 
particularly  a  variance  between  3ie  con- 
sideration expressed  in  the  deed  and  the 
actual  consideration.  Whitmarsh  v.  Ro- 
bertton,  438 

See  AppoiNTMCfrr. 

moetqagor  and  mortoaoek,  1. 
Practice,  10,  11,  14,  18. 

PRINCirAL  AND  AoBNT,  2. 


COURT  OF  BANKBUPTCY. 


CURATB. 

See  Tithes. 


DEBTOR  AND  CREDITOR. 

1.  Testator  devisee  all  his  real  estate  ia 
trust  for  the  payment  of  his  debts.  At 
the  time  of  making  his  will  he  is  tenant  in 
fee  of  several  estates,  and  tenant  in  taiU 
with  remainders  over  with  remainder  to 
himself  in  fee,  of  an  estate  called  B.,  of 
which  he  afterwards  suffers  a  recovery 
and  dies  without  republishing  his  will. 
Quare,  whether,  in  the  administration  of 
his  assets,  the  estate  B.  is  applicable  to  the 
payment  of  his  specialty  creditors  before 
the  devised  estates.   Vickers  v.  Oliver,  21 1 

)i.  J.  S.,  under  the  belief  that  he  had 
the  fee-simple  in  an  estate  subject  to  a  life 
interest  in  his  mother,  conveyed  all  his 
interest  to  trustees  for  the  benefit  of  hia 
creditors.  The  conveyance  contained 
covenants  for  title  and  for  further  assur- 
ance. It  turned  out  that  at  the  time  of 
the  conveynnce  the  mother  had  the  fee- 
simple,  which  upon  her  death  descended 
to  J.  S.  as  her  heir-at-law : — Held,  that* 
although  no  estate  passed  by  the  convey- 
ance, yet  the  transaction  amounted  to  a 
contract  for  sale  of  the  specific  estate,  and 
that  J.  S.,  unless  he  could  set  aside  the 
contract  for  fraud,  was  in  equity  compell- 
able to  carry  it  mto  execution.  Smith  v. 
Baker,  2*^ 


Vol.  I. 


SeO  PRACTICE)  19. 


3.  On  the  marriage  of  A.  and  B.,  the 
fortune  of  B.,  which  consisted  partly  of  a 
sum  of  monfty  due  from  C.  to  D.,  and 
secured  by  the  bond  of  C,  was  settled  on 
the  intended  husband  and  wife  and  their 
issue,  llie  bond  was  not  referred  to  in 
the  settlement,  but  the  wife's  fortune  was 
therein  stated  to  have  been  paid  to  the 
trustees ;  and  power  was  reserved  to  the 
trustees  to  lend  the  wife's  fortune  to  A., 
the  husband,  on  his  personal  security. 
The  marriage  took  effect,  and  some  years 
afterwards  ue  son  of  A.  and  B.  filed  his 
bill  against  C.  to  recover  the  money  due 
upon  the  bond,  alleging  that  C.  with 
knowledge  of  the  existence  of  the  settle- 
ment, and  that  according  to  its  provisions 
the  money  ought  to  have  been  paid  to  the 
trustees,  virrongfully  paid  the  money  to  A., 
who  had  wasted  it  and  become  bimkrupt. 
In  support  of  the  allegations  as  to  C.'s 
knowledge  of  the  provisions  of  the  settle- 
ment, the  plamtiff  gave   some  general 
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eridenee  eonnecting  bim  with  that  iutni- 
ment :  as  that  he  was  brother-in-law  of 
B.,  that  the  partiea  married  £rom  his  hooie, 
that  he  waa  spoken  to  on  the  subject  of 
the  settlement,  that  it  was  prepared  by  his 
/Lttomey,  and  that  he  was  present  when  it 
was  read  over  previously  to  execution  ;  but 
the  bond  was  not  produced,  nor  was  there 
any  proof  of  its  existence,  and  C  by  his 
answer  (which  was  in  evidence)  averred 
that  it  had  been  long  since  satisfied : — 
Held,  under  these  circumstances,  that  the 
plaintiff  could  not  recover  from  C.  the 
amount  of  the  bond.    Rose  v.  Clarke,  534 

4.  An  equitable  title  to  money  secured 
by  bond  is  not  of  itself  sufficient  to  entitle 
the  party  mterested  to  sue  the  obligor 
in  equity  for  the  payment  of  the  money. 

Ibid. 

5.  Before  a  payment  by  a  debtor  to,  or 
under  the  direction  of,  his  legal  creditor, 
can  be  impeached  or  avoided  to  the  preju- 
dice of  the  debtor,  it  must  be  shown  clearly 
either  that  the  debtor  was  subjected  to 
the  obligation  of  seeing  to  some  particular 
mode  of  application  of  the  money,  which 
was  not  punned,  or  that  the  debtor  hav- 
ing notice  of  circumstances  rendering  it 
inequitable  for  the  legal  creditor  to  receive 
or  direct  the  payment,  could  reasonably 
and  with  safety  have  avoided  making  the 
payment.  Ibid. 

See  Heik-at-Law. 

iNTBaROOATOUia. 
MORTOAOOR  AMD  MoRTOAOBK. 

Plba  AND  Plradino,  6,  11. 
Practice,  12. 
Principal  and  Surett,  1. 
Statute  of  Limitations,  5,  6, 7, 8. 


DEEDS  AND  DOCUMENTS. 
See  Production  of  DtBoa  and 

DoOUKENTt. 


DEMURRER. 

Plea  and  Pleading,  6 
Practice,  10. 


DEVASTAVIT. 

SeO  EZXODTOR,  1 


DEVISE. 

« 

See  Will. 

DISCLAIMER. 
See  Official  Asbioneb. 

DISCOVERY. 

See  Bill  of  DncovEar. 

Partner  andTartnerbiiip,  I. 

DISMISSAL  OF  BILL. 

See  Practice,  11. 
Revivor. 
Supplemental  Bili. 

DISSENTER 

See  Charitt,  3,  4. 

DISTRINGAS. 

See  Practice,  1 

EDUCATION. 

See  CHARrrr,  3,  4. 
Infant. 

ELECTION. 

Upon  the  construction  of  a  will,  held^ 
that  the  widow  of  a  testator  was  bound  to 
elect  between  the  benefits  given  her  by 
the  will  and  free-bench  in  part  of  the 
devised  estates.     Taylor  v.  Taylor,    727 

ESCHEAT. 

A.  oied  intestate,  unmarried,  and  illeg- 
itimate, having  mortgaged  bis  real  estates 
to  B.  for  500  yean,  and  having  subse- 
quently mortgaged  them  to  R  for  an 
additional  sum,  by  deposit  of  the  title* 
deeds.  The  fee-simple  was  not  worth 
the  mortgage  money: — Held,  neveitbe- 
lesB,  that  the  mortgagor  could  not  be 
deemed  a  bare  trustee  for  the  mortgagee 
within  the  Stat  4  &  5  Will  4,  c  23,  s.  2, 
■0  u  to  dspmt  the  Crown  of  the  equity 
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of  redemptioii ;  but  it  was  ordered,  that 
the  estate  should  be  sold  in  the  administra- 
tion of  assets,  and  B.  declared  s  purchaser, 
with  liberty  to  apply  to  the  Crown  for  a  grant 
of  the  fee-simple.    Rogers  v.  Maule,    4 


EVIDENCE. 

1.  Entries  in  the  books  of  the  deceased 
attorney  of  the  defendant  admitted  as 
evidence  for  the  plaintiff  in  the  bill  of  fore- 
closure, to  prove  that  the  whole  mortgage 
money  had  been  paid  to  the  defendant, 
and  that  there  was  no  usury ;  such  entries, 
though  not  against  the  interest  of  the  attor- 
ney, being  found  in  an  account  in  which 
there  were  entries  against  his  interest 
Clark  V.  Wilmot,  53 

2.  Where  there  is  one  consideration 
stated  in  a  deed,  proof  may  be  given  of 
any  other  consideration  which  did  take 
place,  and  which  is  not  in  contradiction  to 
the  instrument ;  and  it  is  not  in  contradic- 
tion to  the  instrument  to  prove  a  larger 
consideration  than  that  which  is  stated. 
Clifford  V.  Turrell,  138 

3.  On  a  bill  by  a  married  woman 
against  her  trustees  to  obtain  a  transfer  of 
her  separate  property,  it  is  not  in  ordinary 
cases  necessary  to  prove  the  marriage. 
Thorby  v.  YeatB,  438 

4.  The  court  refused  to  admit  second- 
ary evidence  of  a  declaration  of  trust, 
there  being  strong  circumstantial  evidence 
to  show  that  the  original  instrument  was 
not  stamped.     jRose  v.  Clarke,  534 

See  Advancement,  1,  2,  3, 
Annuity,  3. 
Colonies,  1. 

Letters  of  Administration. 
Plea  and  Pleading,  4,  5,  8. 
Practice,  3,  3,  4,  6,  12. 
PRESUMmON,  1,  2. 
Principal  AND  Surety,  1. 
Vendor  and  Purchaser,  3, 4,  6. 
Will,  1,  20,  21. 


EXECUTOR. 

1.  On  a  bill  filed  against  an  executor, 
seeking  to  charge  him  in  respect  of  devoB' 
ftfvtff  committed  by  his  co-executor, 
who  had  died,  the  defendant,  by  his  an- 
swer, denied  that  he  had  ever  interfered 
In  the  testator's  affiuxs  in  the  life-time  of 


the  co-executor ;  and  it  was  admitted  that 
he  had  not  proved  the  will  till  the  death 
of  that  executor: — Held,  nevertheless, 
upon  the  evidence  of  two  witnesses,  speak- 
ing to  different  facts,  but  coroborated  by 
circumstances,  more  especially  by  the  fact 
of  a  composition  deed  having  been  execu- 
ted by  the  surviving  executor  with  the 
executor  of  the  deceased,  that  there  was 
a  sufficient  ground  for  inquiring  into  the 
acts  of  the  surviving  executor.  The  Court 
accordingly  directed  special  inquiries  on 
the  subject    Jamee  v.  Frearoon,        370 

2.  Testator  bequeathed  to  A.  and  B., 
two  of  his  three  executors,  so  much  money 
as  would  purchase  JC6666  consols,  which 
stock  he  directed  should  stand  in  their 
joint  names,  upon  trust  to  pay  the  divi- 
dends to  C.  for  life  ;  the  capital  after  C.'s 
death,  to  sink  into  the  residue.  He  then, 
out  of  the  residue,  gave  several  pecuniary 
legacies,  amongst  which  was  a  legacy  of 
JC5000  to  B.,  and  bequeathed  the  surplus 
residue  to  D.  Upon  the  death  of  the  tes- 
tator, A.  and  B.  purchased  the  consols, 
pursuant  to  the  directions  of  the  will.  A. 
afterwards  died,  and  then  B.  sold  out  the 
stock,  and  applied  the  proceeds  to  his  own 
use : — Held,  that  quoad  B.  no  appropria- 
tion was  made  of  the  stock,  so  as  to  sepa- 
rate it  from  the  residue,  and  consequently, 
that  C.  and  D.  were  entitled  to  be  reim- 
bursed rateably  out  of  B.'s  legacy  of 
£5000  the  losses  which  they  had  respec- 
tively incurred  by  means  of  B.'s  breach 
of  trust    Morrie  v.  Livie,  380 

3.  If  an  executor  assigns  his  reversion- 
ary legacy,  the  assignee  takes  it  subject 
to  the  equities  which  attached  to  the  exe- 
cutor ;  and  therefore,  if  the  latter,  though 
subsequently  to  the  assignment,  wastes 
the  testator's  assets,  the  assignee  cannot 
receive  the  legacy  till  satisfaction  has 
been  made  for  the  breach  of  trust     Ibid, 

See  Parties,  1. 

Plea  and  Pleadino,  3. 


EXTINGUISHMENT  OF 
CHARGES. 

See  Will,  S3. 


FEME  COVERT. 

See  Agreement,  3. 
HunAifD  AMD  Wire 
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FORECLOSURE. 

8«e  MOKTOAOOR  AHO  MoRTQAOKK. 

FOREIGNER. 
See  Joint  Stock  Compaht. 

FREE-BENCH. 

See  Elbotion. 


HEIR-AT-LAW. 

Real  eetate  in  India  bein^  made  by 
«latnte  peiyonal  asBett  for  the  paymont 
of  the  debta  of  a  deceased  debtor,  it  is 
nnneoeasary  to  make  the  debtor's  heir-at- 
law  a  party  to  a  euit  institnted  for  the  ad- 
miniatratjou  of  the  aaseta.     Story  v.  Fry, 

603 

See  Ibsur,  DBTiaAvrr  ybl  non. 


HUSBAND  AND  WIFE. 

1.  By  a  settlement  ezecnted  upon  the 
marriage  of  A.  with  B.,  the  daughter  of 
W-,  trusts  were  declared  of  two  several 
rams  of  JC5000,  whereof  one  was  secured 
by  the  bond  of  W.,  and  the  other  by  the 
covenant  of  A.,  and  each  was  made  pay- 
able to  the  trustees  of  the  settlement  with- 
in six  months  after  the  death  of  the  settlor ; 
mnd,  as  a  further  security  for  payment  of 
the  latter  sum,  A.  assigned  to  the  trustees 
certain  policies  of  ass;urance,  which  ho 
had  eflfected  on  his  own  life,  to  the  value 
of  the  principal  money  comprised  in  his 
covenant  The  trusts  declared  of  the 
former  sum  were  for  B.  for  life,  for  her 
separate  use,  and  after  her  death  for  A. 
for  life,  and  after  the  death  of  both,  and  in 
default  of  children  of  the  marriage,  for 
the  benefit  of  B.'s  estate.  The  trusts  of 
the  latter  sum  were  for  B.  for  life,  and 
after  her  death,  failing  children  of  the 
marriage,  for  the  executors,  administrators, 
and  assigns  of  A.  After  the  marriage  A 
became  bankrupt,  having  up  to  that  time 
paid  the  premiums  on  the  policies  of  as- 
surance. Under  his  bankruptcy  the  trus- 
tees proved  for  the  value  of  his  covenant, 
and  invested  the  dividend  received  under 
that  proof  in  the  purchase  of  ^^431  consols. 
At  the  same  time  W.  purchased  of  A.'s 
■Mgnees  all  A '•  interat  in  the  aettlement, 


and  took  from  them  an  aasigiunent  of  that 
interest.  A.  afterwards  difud :  whereapon 
the  trustees  received  the  produce  of  the 
policies,  invested  it  in  £5992  consols. 
Ultimately,  W.  became  bankrupt  and 
died: — Held,  that,  notwithstanding  that 
the  interest  of  W.  in  the  trust  funds  did 
not  arise  from  the  settlement,  but  by  pur- 
chase and  assignment  from  A.*8  assigiieesy 
the  assignees  of  W.  could  take  no  interest 
in  the  £5992  stock,  without  fint  ntisfy- 
ing  the  trustees  of  the  settlement  what 
was  due  to  them  in  retpect  of  W.*8  bond 
for  £5000.  And  quttre,  whether,  not- 
withstanding the  assignment  to  W.  of  A.'b 
interest  under  the  settlement,  Ai's  assignees 
had  not  a  right  to  recall  the  diridend 
which  produced  the  £431  consols  ?  Awr- 
ridge  v.  Row,  S?3 

2.  A.'s  assignees  having  disclaimed  in 
Court  all  interest  in  the  J^31  consols: — 
Heldf  that  the  trusteed  of  the  settlement 
having  acquired  possession  of  that  sum  in 
the  character  of  trustees,  were  entitled 
to  retain  such  possesmon  for  the  purposes  of 
the  settlement  uutil  full  satisfaction  should 
be  made  of  what  was  due  to  them  in  re- 
spect of  W.*s  bond  for  £5000.  Ibid. 

3.  By  a  clause  in  a  marriage  settlement* 
trustees  were  empowered  and  requirtd, 
at  the  request  in  writing  of  the  wife,  to 
advance  part  of  the  trust-momes  to  the 
h  usband  on  the  sec  urity  of  his  bond.  After 
the  marriage  the  hndiand  was  arrested, 
went  to  prison,  and  took  the  benefit  of  the 
Insolvent  Debtors'  Act  The  wife  then 
applied  to  the  trustee  for  a  loan  to  the 
husband,  acconling  to  the  terms  of  the 
settlement: — Held^  that  such  a  change 
had  taken  place  in  the  circumstance*  of 
the  husband,  as  rendered  the  clause  inap- 
plicable to  him,  and  consequently  that  the 
trustee  was  justified  m  refusing  to  lead 
the  money.    Boa*  ▼.  Oodsall,  617 

4.  QtuBre,  whether  the  awgnment  bf 
a  husband  uf  the  dividends  of  a  fund  to 
which  his  wife  is  entitled  for  her  life,  car- 
ries the  dividends  which  may  accrae  in  her 
lifetime  after  his  decease  1  Wkitmmrak  v. 
Robertaonf  715 

See  AproiNTU ENT. 
Costs,  3,  4, 

Debtor  and  CREorroK,  2,  3,  4 
Evidence,  3. 

POUCT  OF  AflBURANCS,  1 
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ILLEGITIMATE  CHILDREN. 

S«6  VOLUNTAET  SetTIAMBNT. 

INCUMBRANCE. 

S«6  MOKTOAGOA  AND  MOETGAGCB. 


INFANT. 

A  father,  by  will»  directed  that  his  son 
should  be  brought  up  by  certain  persons, 
whom  he  named  ruardiaus,  in  the  Roman 
Catholic  faith.  The  fortune  leU  to  the 
child  by  the  father  was  very  small,  and 
he  was  maintained  alternately  by  Roman 
Catholic  and  Protestant  relatione,  without 
any  interference  on  the  part  of  the  guar- 
dians, till  he  was  about  fifteen,  when  the 
Protestant  relation  with  whom  he  Kved 
died,  it  appeared,  that  he  had  been 
brought  up  principally  as  a  Protestant ; 
and  it  was  alleged,  that  he  preferred  the 
Protestant  faith.  The  Court,  under  the 
special  circumstances  of  the  case,  under- 
took to  see  the  infant  before  making  an 
order  as  to  the  mode  of  his  education  and 
maintenance.     Whitty  v.  Marghall,      68 

See  Practice. 
Receiver,  1. 


INJUNCTION. 

In  an  action  at  law,  the  defendant  paid 
into  the  court  of  law  the  sum  demanded  in 
the  action,  and  filed  his  hill  in  equity  to 
restrain  the  action,  and  obtained  the  com- 
mon injunction  restraining  the  plaintiff  at 
law  from  proceeding  to  executiim.  The 
plaintiff  at  law  having  tried  the  action  and 
obtained  a  verdict,  applied  for  and  obtained 
a  rule  nin  to  show  cause  why  the  money 
paid  into  the  court  of  law  should  not  be 
paid  out  to  him : — Held,  that  this  proceed- 
ing was  a  step  towards  execution,  and  was 
a  breaeh  of  the  injunction.  Brookw  v. 
Purton.  374 

See  Amended  Bill- 
Plea  AND  Pleading,  15. 
Practice,  19. 


INSOLVENT  ACT. 

See  HtrsBAND  and  Wive,  3. 
Plea  and  Pleaoiko,  6. 
PliACTICBi  11. 


INTEREST  OF  MONEY. 

Residuary  persona!  estate  of  a  testator, 
which  at  the  time  of  his  death,  stood  in- 
vested in  securities  not  recognized  by  this 
Court,  having  been  valued  by  the  Master 
as  at  the  period  of  one  year  after  the  tes- 
tator's death,  the  Court  ordered  the  interest 
on  the  value  so  taken  (not  exceeding  4^ 
per  cent)  to  be  paid  to  the  tenant  for  life 
from  the  testator's  death.  Caldeeott  v. 
CaldeeoiU  737 

See  Statute  op  LufrrATiONs,  1,  2. 


INTERROGATORIES. 

Under  the  usual  decree  in  a  creditor's 
suit,  the  Master  allowed  an  interrogatory 
to  be  exhibited  for  the  examination  of  the 
administratrix,  which  was  in  very  special 
terms,  containing  enquiries  not  suggested 
by  the  pleadings,  as  to  monies  which  she 
had  not  received,  and  why  the  same  had 
not  been  received.  The  interrogatory  was 
disallowed.    Hopkinton  v.  BagBter,      13 


INTESTACY. 

See  Letters  or  Administratzon. 
Presumption,  2.  * 


ISSUE,  DEVISAVIT  VEL  NON. 

Bill  by  devisees  against  an  heir-at-law> 
alleging  suppression  by  the  heir  of  the  tes- 
tator's will,  and  praying  delivery  up  of  the 
premises  No  case  of  suppression  was 
made  at  the  hearing,  but  the  plB=ntif& 
showed  distinctly  that  the  will  under 
which  they  claimed  had  existed,  and  was 
in  the  house  of  the  testatrix  within  two 
years  before  her  death,  during  which  two 
years  the  heir-at-law,  with  his  family, 
had  been  living  in  the  house  : — Heldt  that 
this  was  a  cnm  for  an  inquiry,  and  for  an 
issue  as  to  whether  the  testatrix  did  devise 
the  lands  in  manner  Alleged.  Smith  v. 
Spencer,  75 


JOINT  STOCK  COMPANY. 

1.  By  one  of  the  clauses  in  a  deed  of 
settlement  on  the  formation  of  a  joint  stock 
banking  compauy  it  was  piovidedt  "  that 
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■U  debts  due  to  the  Company  by  or  on  the 
part  of  any  proprietor  in  respect  of  cash 
mdvanceB  or  otherwise,  should  at  all  times 
and  in  all  cases  be  the  first  and  paramonnt 
lien  on  all  the  shares  and  stock  of  sacb 
proprietor;  and  the  directors  were  em- 
powered to  cancel,  extinfpiish,  and  declare 
forfeited,  or  to  sell  and  dispose  of  each 
Bhar<w,  either  wholly  or  in  part,  as  the 
ease  might  require,  by  way  of  or  tow«uds 
satisfaction  or  liquidation  of  such  debts ; 
and  that  every  such  person  should  thence- 
forth  cease  to  be  a  proprietor  of  the  com- 
pany, or  to  retain  any  interest  therein  in 
respect  of  the  shares  so  cancelled,  extin* 
gruished,  and  declared  to  be  forfeited,  or  so 
to  be  sold  or  disposed  of  as  aforesaid."  A 
holder  of  1000  shares  being  indebted  to 
the  bank  for  cash  advances,  a  notice  dated 
the  30th  May,  1837,  was  given  to  the 
shareholder,  that  unless  he  redeemed  the 
1000  shares  by  payment  of  the  balance  of 
his  account  with  the  bank  on  or  before 
the  13th  day  of  June,  the  directors  would 
on  that  day  proceed,  under  the  clause  of 
the  deed  of  association,  to  cancel  and  ex- 
tinguish, and  declare  his  shares  forfeited, 
and  to  place  the  value  of  the  shares  on 
that  day  to  the  credit  of  his  account  with 
the  bank.  The  balanc^  not  being  paid, 
the  directors  by  a  resolution  declared  the 
shares  to  be  cancelled  and  forfeited,  and  it 
appearing  to  them  that  the  value  of  the 
shares  on  that  day  was  jC10,000,  it  was 
resolved  4hat  credit  should  be  given  to  the 
proprietor  for  that  amount  in  his  account. 
A  bill  was  filed  to  set  aside  the  cancel- 
lation. From  the  evidence  it  appeared 
that  the  market  price  of  shares,  on  the 
13th  day  of  June,  slightly  exceeded  the 
price  allowed  by  the  d^ectors,  but  the  evi- 
dence proved,  that,  if  the  1 000  shares  had 
been  carried  into  the  market,  the  price 
would  have  been  reduced  greatly  below 
the  amount  allowed  by  the  directors : — 
Held,  that  the  directors  placing  themselves 
by  the  cancellation  in  the  situation  both 
of  vendora  «nd  purchasers,  were  bound  to 
allow  the  highest  market  price  which  could 
be  obtained  for  the  shares,  without  specu- 
lating on  what  might  be*the  effect  of 
throwing  the  1000  shares  into  the  market, 
and  the  cancellation  was  declared  to  be 
void,  and  was  set  aside.  Stubb§  v.  Lis- 
ter, 81 

2.  In  February,  1625,  a  joint  stock 
company  was  established  for  the  purpose 
of  working  a  mine,  the  capital  of  which 
was  to  consist  of  200  shares  of  JC50  each. 
The  directora  had  power  to  exact  the  full 


payment  of  £50  on  eth  (diare,  bat  if  fiir- 
ther  aid  were  required,  then  they  were  to 
call  a  meeting  oi  proprietors  and  sobmit 
to  their  decision  the  propriety  of  inereas- 
ing  the  number  of  shares,  or  of  taking 
such  other  steps  as  might  appear  advis- 
able. The  plaiutifi,  who  were  sharehold- 
ers,  paid  the  full  amount  of  thuir  calk,  but 
in  October,  1826,  were  informed  by  the 
secretary  of  the  company,  that  he  had 
some  time  since  mentioned  to  a  penon 
(who  was  the  pluntiffii*  c^ent  for  fMyment 
of  their  calls,)  that  in  the  previoas  July 
the  directors  had  resolred  to  increase  the 
amount  of  calls  on  each  share.  To  this 
the  plaintiffii  objected,  and  they  refused  to 
pay  the  additional  calls.  An  altereatio& 
by  letter  ensued  till  about  August,  1828, 
when  the  plaintiffs,  as  they  aileged,  left 
the  country.  In  July,  18^,  their  shares 
were  declared  forfeited.  The  other  share- 
holders  then  continued  to  work  the  mine, 
but  the  concern  was  unsneoesBfnl  till  the 
year  1835,  when  it  began  to  make  an 
increasing  profit  In  November,  1837, 
the  plaintiff,  as  they  alleged  by  their  bdU 
returned  to  this  country.  In  September, 
1838,  they  filed  their  bill  to  be  let  into  the 
receipt  of  the  profits  with  the  other  share- 
holders, it  did  not  appear  in  evidenoo 
whether  the  plaintiSs  were  absent  from 
this  country,  or  where  they  were,  between 
August,  1828,  and  November,  1837,  ex- 
cept that  it  was  admitted  by  the  defend- 
ants that  in  1828  they  were  in  Jersey. 
Many  acts  of  irregularity  and  misconduct 
in  the  management  of  the  concern  during 
the  interval  were  admitted  by  the  defend- 
ants, and  amongst  others  the  &ct  that, 
during  a  great  portion  of  that  period,  the 
concern  was  managed  by  an  insufficient 
number  of  directors.  The  plahntife  had 
no  means,  under  the  deed  of  settlement, 
of  d'nsolving  the  society : — Held,  that  the 
plaintiff,  not  having  sufficiently  aceoonted 
for  their  acts  and  condnct  dniing  the 
interval  between  August,  1828,  and  No- 
vember, 1837,  must  be  considered  as  hav- 
ing acquiesced  in  the  condnct  of  Uie  Mans- 
ion and  other  shar^olders  in  the  concern, 
and  were  not  entitled  to  the  relief  soogfat 
by  their  bill.    Prendergast  v.  Tvrtaih  98 

3.  H.  being  a  director  of  a  joint-stodt 
company,  estoblished  for  the  building,  par- 
chasing,  hiring,  and  emplojrment  of  steam- 
vessels,  purehases  a  vessel  for  JC1340,  and 
aflerwanls  sells  it  to  the  company  as  from 
a  stranger,  for  £1500,  charging  the  com- 
pany with  commission  at  JCl  per  cent, 
the  broker's  earnest  mooeyj  said  these* 
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pemw  of  the  bm  of  nle  to  kimaelf,  there 
being  but  one  bill  of  sale.  Snch  a  tnne- 
action  cannot  stand  in  a  court  of  equity. 
Benson  v.  Heatham,  326 

4.  A  ship's  husband,  being  the  servant 
of  the  ship-ownen,  holding  an  important 
office,  and  <^n  to  the  vigilant  superintend- 
ence of  his  employers,  it  is  prima  facie  a 
breach  of  trust  in  any  direntor  of  a  com- 
pany established  for  the  purpose  of  acquir- 
ing and  working  of  vessels,  especially 
where  the  directors  have  the  exclusive 
management  of  the  concern,  to  take  upon 
himself  the  duties  of  ship's  husband. 
Where,  therefore,  in  a  company  so  con- 
stituted, one  of  the  directors,  with  the  con- 
sent of  others  forming  with  himself  a  board 
of  directors,  undertook  the  office  of  ship's 
husband,  and  in  that  character  received 
out  of  the  funds  of  the  company  such  sums 
for  conmiission  and  brokerage  as  are  usual- 
ly allowed  to  the  ship's  husband : — Held, 
that  he  must  refund  those  monies;  and 
§emble,  that  the  other  members  ef  the 
board  of  directors  were  similarly  responsi- 
ble in  the  event  of  any  inability  in  the 
principal  party  implicated  to  refund.  Ibid. 

5.  A  bill  may  be  brought  by  the  present 
directors  of  a  joint-stock  company  on  be- 
half of  themselves  and  all  other  the  mem- 
ben  of  the  company,  against  the  former 
directora  of  the  company,  for  the  purpose 
of  being  relieved  against  a  fraud  in  which 
all  the  former  directors  are  alleged  to  have 
been  involved.  Ibid. 

6.  Sendfle,  that  the  stat.  3  &  4  Will. 
4,  c.  55,  s.  33,  which  authorizes  a  particu- 
lar mode  of  registering  vessels  belongmg 
to  joint-stock  companies,  does  not  apply 
to  a  joint-stock  company  in  which  foreign - 
en  are  shareholders.  Ibid. 

7.  Semble,  that  a  covenant  to  refer  all 
matten  in  difierence  between  sharehdden 
of  a  company  to  arbitration,  the  submission 
and  award  to  be  binding  and  conclusive 
on  the  parties,  "  without  further  suit  or 
trouble,"  is  no  bar  to  a  suit  in  a  court  of 
equity  between  the  same  parties  and  for 
the  same  matten.  Ibid 


JURISDICTION. 

See  CoLONiKs. 

Plb4  Ajf  o  Plsadimq,  8w 


LE6ACT  AND  LEGATEE. 

1.  Upon  a  constructive  admission  of 
assets: — Held,  that  rcsidnury  legatees 
were  entitled  to  immediate  payment  of 
their  le^cies ;  and,  under  circumstances, 
with  interest  beyond  the  time  allowed  by 
the  Statute  of  LimiUtions  (3  &  4  Will.  4, 
c.  27,  s.  40.)    DinedaU  v.  Budding,  265 

2.  Testator  bequeathed  the  sum  of 
£4000  capital  stock  in  the  £3  per  cent 
Consols,  or  in  whatever  of  the  government 
funds  the  same  should  be  found  invested : — 
Heldf  that  this  was  a  specific  legacy  ;  and 
that  the  executor  having  paid  one  dividend 
on  the  stock,  which  became  due  within  a 
year  afler  the  testator's  death  to  the  resi- 
duary legatee,  must  refund  to  the  specific 
legatee.    Hashing  v.  NicholU,  478 

3.  Legacies  to  the  children  (by  name) 
of  the  testator's  late  niece  M.,  to  be  as- 
signed to  them,  when  and  as  soon  as  they 
should  respectively  attain  twenty-five. 
Provided  that  if  any  should  die  under 
twenty-five  leaving  issue,  the  issue  to  take 
the  parents'  legacy,  but  if  any  should  die, 
under  twenty-five  without  haviuff  issue 
then  living,  the  legacy  of  the  child  so  dy^ 
ing  to  go  and  be  paid  to  the  "  survivon 
and  survivor,  and  othera  and  other"  of  the 
same  children,  in  equal  shares.  At  the 
death  of  the  testator,  all  tha  children 'of  M. 
are  under  twenty-five.  All  afterwards 
attain  twenty-five,  except  A.,  who  dies 
under  that  age  without  issue,  having  sur- 
vived two  of  the  children,  B.  and  C. 
The  share  of  A.  devolves  to  the  represen- 
tatives of  B.  and  C,  together  with  the 
children  who  survive  A.    Slade  v.  Parr^ 

565 

4.  Upon  the  construction  of  a  will,  held, 
that  the  surplus  dividends  of  a  legacy, 
after  payments  for  maintenance  during 
the  minority  of  the  legatee,  followed  the 
corpus.  Ibid 

See  ExKOUTOR,  2,  3. 

Plea  and  Plbadino,  3, 13,  16 

Practice,  14. 

Statute  or  Limitations,  1,  S. 

Testamentary  Instrument. 

Vested  Interest,  1,  2. 

Will. 


LENGTH  OF  TIME. 
See  Annuttt,  1,  :<J,  3. 

StATUTB  of  IdlOTATIOHiL 
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LESSOR  AND  LESSEE. 

See  AoEKKHKNT,  3,  4,  5,  6.  7. 
Will,  19. 


LETTERS  OF  ADMINISTRATION. 

In  a  suit  instituted  in  this  Court  for  the 
distribution  of  the  aasetfl  of  an  intestate, 
the  grant  of  lettexs  of  administration  is  not 
coaclnsive  evidence  upon  the  question  who 
is  the  intestate's  sole  next  of  kin.  Barra 
▼.  Jaekwn,  585 


LETTER  OF  ATTORNEY. 

See  PaiNciPAL  and  Scjrktt,  3. 

LUNATIC. 

In  the  case  of  necessaries  supplied  to  a 
lunatic,  the  law  raises  a  contract  by  im- 
plication  on  the  part  of  the  lunatic,  under 
which  the  amount  of  such  necessaries 
may  become  payable  as  a  debt  out  of  his 
real  or  personal  assets,  on  a  bill  filed  for 
the  administration  of  those  assets.  Went- 
worth  \.  Tubb,  m 

MAINTENANCE. 
See  Inpamt. 

MARRIAGE  SETTLEMENT. 

See  Appointment,  1,  2,  3. 

Dbbtoe  and  Creditor,  2,  3,  4. 
Husband  and  Wife,  3. 
PoucT  OF  Assurance,  1. 

MEMORANDA. 
See  Promotions. 

MIDDLESEX  REGISTRY  ACTS. 
See  MoRTOAOOR  and  Mortgagee,  3, 4, 

MINES  AND  MINERALS. 
See  Flra  and  Puadino,  14. 


MINING  COMPANY. 

See  Joint  Stock  CoHFurr,  2: 


MISJOINDER. 
See  Plea  and  Plbascig,  S. 

MODUS. 
See  TrrHBs. 


MORTGAGOR  AND  MORTGAGEE 

1.  The  costs  of  several  mortga^  bdd 
to  be  payable  according  to  tfadr  prioritin, 
although  the  estates  were  by  order  of  tbo 
Court  sold,  and  the  parchsse-money  wu 
paid  into  Court,  and  formed  o&e  genenl 
fund.     Bamea  v.  Ractiert  401 

2.  A.  having  two  estates,  mortgaga 
both  to  B.,  then  one  to  C,  then  both  again 
to  B.  to  secure  both  the  originai  aad  a  fur' 
ther  advance,  then  both  to  D.  The  paisw 
incumbranceiB  have  notice  <tf  the  prkv 
charges.  The  estates  are  not  sufficient  tA 
pay  all  the  mortgages,  bat  one  of  the  es* 
tates  called  No.  32  is  sufficieot  to  pay  B. 
in  full.  The  Court  will  not,  as  between 
C.  and  D.y  marshal  the  lectuities  by 
directing  B.  to  take  his  full  pajmeot  oot 
of  No.  32,  so  as  to  leave  C.  the  firet  in- 
cumbrancer on  the  other  estate,  bat  B.'i 
debt  must  be  thrown  rateaUjr  on  both 
estates.  l^ 

3.  The  executor  of  a  mortgagee,  a  me- 
morial of  whose  security  was  registeroi 
under  the  Middlesex  Registry  Act,  cop- 
ceiving  that  the  memorial  was  innlid, 
a^ectMl  to  re -execute  the  mortgage  (iM 
by  signing  aud  sealing  it  himself  in  the 
presence  of  two  witnesses,  whose  names 
were  indorsed  as  witnesses  attestiog  bit 
execution  of  it.  Neither  of  the  witnesss 
had  attested  the  execution  of  the  deed  by 
any  of  the  other  parties.  After  this  cere- 
mony the  executor  memorialized  the  deed 
in  due  form  -.--Held,  that  the  whole  cooise 
of  proceeding  (which  was  said  to  be  in 
accordance  with  the  practice  before  the 
registrar)  was  nugatory  for  the  P^P^'JJ, 
the  Registry  Act    Eaaex  v.  Ba»gh,  620 

4.  A  subsequent  incumbranctf,  wbo  at 
the  time  of  taking  his  security*  has  no 

i  notice  of  the  prior  incamfaraace}  iD*y»  ^ 
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property  memoriaUiiiig  hit  security,  though 
after  notice,  obtain  priority  over  the  prior 
incumbrancer,  if  the  memorial  of  the  ee- 
carity  of  the  latter  be  defective.         Ibi<L 

5.  A  penon  mortmres  an  estate,  and, 
by  his  wUl,  after  directmg  payment  of  his 
debts,  devises  all  bis  residuary  real  estates, 
(including  the  mortgaged  estate,)  and  all 
his  residaary  perMnal  estate  to  his  eldest 
son,  whom  he  appoints  his  executor.  The 
son  proves  the  will,  and  dies  intestate, 
without  having  paid  off  the  mortgage. 
Both  father  and  son  leave  snfficiej^t  per- 
sonal  assets  to  pay  off  the  mortgage : — 
Decreed,  on  the  authority  of  modem 
cases,  but  reluctantly,  and  against  the 
opinion  which  independently  of  them  the 
judge  would  have  entertained,  that  as 
between  the  heir  and  administrator  of  the 
son,  the  mortgaged  estate  is  the  primary 
fund  for  payment  of  the  mortgage.  Earl 
of  Clarendon  v.  Barhamt  688 

6.  Form  of  inquiry  in  a  bill  of  fore- 
closure suit,  where  the  defendant  sngeests 
by  hii  answer  that  the  plaintiff  has  been 
in  possession  and  paid  himself  interest. 
DooMn  V.  Lee,  714 

See  fisoHJCAT. 

EviDBNCB,  1. 


MULTIFARIOUSNESS. 

The  Court  under  the  circumstances  of 
the  case,  declined  to  entertain  an  objection 
for  multifariousness  at  the  hearing.  Con- 
9€tt  V.  Bell,  569 


NEXT  OF  KIN. 

See  Lbttbis  of  ADMunsTRATioif. 
Flia  and  Plbadino,  13. 


NEW  ORDERS. 

See  PLba  and  PLBADOia,  9,  10. 

Praoticb,  3,  4,  6,  7,  8,  9,  13,  17. 


NOTICE. 
See  Teovt  and  Trustbb. 


OFFICIAL  ASSIGNEE. 

An  official  assignee,  disclaiming  all  m* 
torest  in  the  suit,  may  be  dismissed  at  the 
hearing,  with  costs,  to  be  paid  to  him  by 
the  plaintiff;  but  in  such  case  he  must 
disclaim  abwlutely,  either  by  his  answer 
or  at  the  bar.    CUrke  v.  Wilmot,        53 


PARTIES. 

1.  A  penon  having  a  daim  agamst  a 
testator's  estate  prevailed  upon  the  execu- 
tors to  hand  over  to  him  part  of  tho 
testator's  assets  under  circumstances  from 
which  he  must  have  known  that  in  so 
doing  the  executon  were  acting  hastily, 
improvidently,  and  against  their  ,dnty  as 
executon  : — Held,  that  such  person  was 
a  proper  party  to  a  suit  instituted  by  a 
legatee  against  the  executon  for  the  ad- 
ministration of  the  estate,  although  the  bill 
contained  no  charge  of  eoUuiion  or  insol* 
veney.    Conaett  v.  BeU,  56d 

2.  A  peiBon  ^>pointed  by  wiU  receiver 
of  the  testatoi'a  nial  estates  with  a  salary,, 
is  a  proper  party  to  a  suit  for  the  adminis- 
tration of  those  estates.  Ibid. 

See  CovTS. 

Plxa  and  Plbadino 


PARTNER  AND  PARTNERSHIP. 

I.  Where  a  partner  is  required,  at  the 
suit  of  a  penon  entitled  to  ask  it,  to  give 
discovery  as  to  matten  contained  in  the 
usual  course  of  business  in  the  partnerships 
books,  it  is  no  excuse  for  his  not  giving 
that  discovery  to  allege  generally  that  his 
copartnen  refuse  to  allow  him  access  to 
the  partnenhip-books.  Taylor  v.  Run' 
deli;  128 

3.  Upon  the  dissolution  of  the  partner- 
ship of  A.  and  B.  it  was  agreed  that  B. 
should  undertake  the  businea  of  winding 
up  the  a&in  of  the  firm  i-^Held,  that  £ 
was  not  solely  chargeable  with  the  lose 
occasioned  by  the  injudicious  sale  of  part 
of  the  partnenhip  efibcts,  inasmuch  aa 
A.  still  retained  his  general  rights  as  a 
partner,  and  consequently  had  full  power 
to  prevent  the  sale.     Cragg  v.  Fora^  280 

3.  Qtttfre,  whether,  upon  the  dissolu- 
tion of  a  partnenliip  not  under  articles,  a 
partner  has  an  inherent  right  in  that  cha- 
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ractar,  without  the  aaBuAance  of  a  coart 
of  equity,  to  insist  upon  the  sale  of  the 
paitnenbip  efiects  7  Ibid. 

4.  Held,  under  circumstauees  show- 
nig  a  general  acquiescence  in  the  acts  of 
his  copartners,  that  one  partner  was  liable 
to  share  the  losses  arising  from  certain 
adventures  entered  into  by  the  copartnen, 
in  breach  of  the  terms  of  the  partnerehip 
articles.  Ibid, 

See  Joint  Stock  Compant. 


PAUPER. 

The  Court  refused  to  dispauper  a  plain- 
tiff, although  in  the  possesBion  of  property, 
and  in  the  exercise  of  a  business ;  the 
possession  of  the  property  being  wrongful, 
the  wrongful  possession  acquiesced  in  by 
the  adverse  party,  and  the  business  being 
necessary  to  the  maintenance  of  himself 
and  family.    Perry  y.  Walker,  676 


PAYMENT  OF  MONEY  INTO 
COURT. 

See  Injunction,  L 

Vendor  and  Pokchasbr,  1. 


PLEA  AND  PLEADING. 

1.  The  case  of  Moorss  y.  Ckoat,  8  Sim. 
508,  approved.  A  bill  was  filed  upon  the 
authority  and  under  the  circumstances  of 
Flight  v.  Bently.  After  issue  joined,  the 
ease  of  Maorea  v.  Ckoat  was  decided,  and 
the  decision  was  soon  afterwards  published 
by  the  regular  Reporter  of  the  court. 
The  plaintifSi  then  entered  into  evidence  : 
— Held,  that,  although  the  plaintiffi,  m- 
stead  of  entering  into  evidence,  might  have 
applied  to  the  Court  by  interlocutory  motion 
to  have  the  bill  dismissed  without  costs, 
yet,  as  that  application  was  not  of  a  usual 
nature,  they  were  entitled  to  have  the  bill 
dismissed,  without  costs,  at  the  hearing. 
Bobinaon  v.  Roaher,  7 

2.  If  a  bill  is  correctly  filed  on  the 
authority  of  a  reported  case,  there  being 
no  authorities  in  conflict  with  it,  and  the 
decision  in  the  reported  case  is  afterwards 
reveraod,  the  plaintiff  in  the  suit,  filed  on 
its  authority,  is  entitled,  on  motion,  to  have 
his  bill  dismissed  without  costs.  Ihid, 


3.  On  a  bill  filed  against  an  executrix 
or  payment  of  a  legacy,  the  defendant, 
by  her  answer,  admitted  assets,  but  tnsisteda 
that,  under  the  circumstances  stated  in 
her  answer,  she  had  paid  the  legacy  :— 
HM,  that  the  plaintiff  had  a  right  to  read 
the  passage  of  the  answer  in  whi<^  she 
admitted  assets,  without  reading  the  pas- 
sage as  to  payment  of  the  legacy.  Can- 
nop  V.  Hayward,  33 

4.  Whero  matters  are  stated  by  the 
answer  which  are  not  put  in  evidence,  it 
is  in  Uie  discretion  of  the  Court  to  direct 
enquiries  as  to  these  matters  before  the 
Master.  Ibid. 

5.  A  settled  account,  suggested  by  the 
answer,  but  not  proved,  is  usually  the  sub- 
ject of  enquiry.  •  Ibid. 

6.  One  of  the  several  eeatvi  que  tru*t» 
having  taken  the  benefit  of  the  losolvcat 
Act,  joins  as  a  co-plaintiff  with  two  oihers 
of  the  ceatui  que  truat  in  a  bill  to  carry 
the  trust  deed  into  execution  ;  the  assignee 
of  the  insolvent  bemg  a  defendant,  and  the 
bill  alleging  that  there  is  a  sorplos  coming  to 
the  insolvent  after  payment  of  all  his  debts. 
This  is  not  a  misjoinder  of  which  advan- 
tage can  be  taken  at  thb  hearing ;  and 
aemble  that  it  is  no  ground  of  dwamrer. 
Eadea  v.  Harris,  230 

7.  With  respect  to  the  e^ct  which  such 
assignments  have  upon  the  suit,  there  is 
no  distinction  between  assignments  pen- 
dente lite  of  equitable  interests  by  plain- 
tiffs, and  similar  assignments  by  defend- 
ants. Ibid 


8.  Enquiry  directed  as  to 
being  out  of  the  jurisdiction. 


defendants 
Ibid. 


9.  A  trustee  may  file  a  biD  against  his 
cn-trustee  to  recover  the  trust  fond,  with- 
out making  the  ceatui  que  truat  parties  ; 
and  whore  the  trust  is  under  a  devise  of 
real  estate  for  sale,  with  power  to  give 
receipts,  this  generaJ  rule  of  pleading  is 
corroborated  by  the  30th  of  the  Orders  of 
August,  1841.     May  v.  Selby,  S35 

10.  The  40th  of  those  Orders  is  also 
applicable  m  such  a  case  where  the  objec- 
tion is  only  taken  at  the  hearing.       Ibid, 

11.  A  bill  to  affect  real  assets  most  be 
brought  by  the  platintiff,  on  behalf  of  him- 
self and  all  other  the  creditors  of  the 
tator. 
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13l  A  bill  brought  by  a  piuehaMr  for 
the  ipecific  performance  of  au  agreement 
to  mU  lot  A»  aa  desciibed  in  the  particnlan 
of  lale.  was  resitted  by  the  vendors  on  the 
groond  (stated  in  their  answer)  that  by  an 
amngeraenty  to  which  the  plaintiff  was  a 
party,  part  of  lot  A.,  as  described,  was 
deducted  from  that  lot  and  added  to  lot 
B. : — Heldj  that  the  plainti^  on  amending 
his  bill  and  patting  in  issue  this  averment, 
was  bound  to  make  the  puschasers  of  lot  B. 
defendants  to  the  suit.  Maton  v.  Frank' 
liny  239 

13.  When  property  is  bequeathed  to  A. 
for  life,  and  after  his  decease  to  such  per- 
sons as  shall  then  be  the  testator's  next  of 
kin : — upon  a  bill  filed  for  the  protection 
of  the  property,  the  next  of  kui  of  the 
testator  living  at  the  time  of  filing  the  bill 
must  be  made  parties  to  the  suit.  War- 
dell  V.  Claxionf  265 

14.  To  a  bill  brought  by  a  married 
woman  against  her  trustees  in  respect  of 
her  separate  property,  the  husband  should 
be  a  defendant     Thorby  v.  Yeats,    438 

15.  Perpetual  injunction  granted  to  re- 
strain the  tenant  of  a  farm,  in  part  of 
which  was  a  pool,  through  which  ran  a 
stream  from  the  mountains,  depositing,  in 
its  passage,  mineral  substances,  from  tak- 
ing  and  carrying  away  from  and  out  of 
the  bed  and  bottom  of  the  pool,  or  any 
part  thereof,  any  soil,  oxide  of  iron,  ochre, 
shine,  deposit,  or  other  mineral  substances, 
and  from  puddling,  loosening,  disturbing, 
and  floating,  and  from  causing  to  he 
puddled,  loosened,  disturbed,  or  floated 
off,  any  soil,  oxide  of  iron,  ochro,  shino, 
deposits,  or  mineral  substances,  already 
deposited,  or  thereafter  to  be  deposited, 
upon  the  beds  of  the  said  pool,  the  right 
of  the  plaintiffii  to  the  several  mineral 
substances  having  been  established  by  a 
verdict  in  an  action  at  law  brought  by 
them  against  the  defendant,  and  not  in 
an  issue  or  action  directed  by  the  Court 
Thomas  v.  Jones,  510 

16.  Upon  the  construction  of  a  will, 
comprishig  a  mixed  fund  of  realty  and 
personalty : — Held,  that  certain  persons 
were  not  legatees  in  remainder  of  the 
residue,  but  postponed  pecuniary  legatees, 
and  therefore  that  they  were  not  necessary 
parties  to  a  suit  for  the  administration  of 
the  testator's  assets.  Pidgeley  v.  Raw- 
ling,  S52 


See  Account. 

Ambnoed  Bill. 
Annuftt,  I,  2,  3. 
Costs. 

MuLTirAUOVBNKSS. 

PAaTlBS. 

PARTNSa  AND  PAftTNKmSHIF. 

Poor  Rate. 

Peactice. 

Statute  of  Limftations,  7,  8,  9. 

Vendor  and  Purchaser. 


POLICY  OF  ASSURANCE. 

1.  Feme  covert,  out  of  her  sepamte  in- 
come, pays  the  premiums  on  certain  poli- 
cies of  assurance,  which  by  a  settlement 
made  previously  to  her  marriage,  were 
assigned  as  a  collateral  security  for  a  pro- 
vision settled  upon  her  under  that  instru- 
ment by  the  covenant  of  her  husband ; — 
Held,  that  upon  the  money  secured  by  the 
policies  becoming  payable,  she  was  entitled 
to  a  lien  on  the  policy  fund  for  the  amount 
of  the  premiums  so  paid.  Burridge  v. 
Row,  183 

2.  The  voluntary  payment  of  premiums 
on  a  policy  of  assurance  confers  on  the 
payer  no  interest  in  the  policy.         Ibid. 

See  Husband  and  Wife. 


POOR  RATE. 

An  information  lies  to  compel  the  resti- 
tution of  money  improperiy  applied  out 
of  funds  raised  for  the  relief  of  the  poor  by 
means  of  rates  and  asseesments.  The 
application  of  any  part  of  a  fund  raised  for 
the  relief  of  the  poor  to  the  payment  of 
the  bill  of  costs  of  an  action  brought  against 
an  officer  of  the  gruardians  of  ^e  poor,  for 
a  libel  upon  him  in  respect  of  acts  done 
by  him  in  the  execution  of  his  duties,  is  a 
breach  of  trust  on  the  part  of  the  holder 
of  that  fund.  Attontey'Oeneral  v.  Comp* 
ton,  417 


POWER  OF  APPOINTMENT. 

See  Appointment. 


POWER  OF  LEASING. 

See  AoRBBMBXT,  3. 
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PRACTICE.  I 

1.  StmhUt  that  the  4th  and  5th  ■ectkms 
«f  the  Btat  5  Tiet  c  5,  relate  to  different 
■abjcets.  Te  anthorize  an  application  to 
the  Court  under  the  former  eection,  it  most 
be  (banded  on  affidavit  exprened  in  pontiTe 
terma.    Ex  parte  Field,  1 

S.  Where  a  doenment  in  the  poaseosion 
of  the  defendant  '»  prodaoed  and  read  by 
the  plaintiff  at  the  hearin?,  under  a  general 
Older  for  its  production,  the  defendant  will 
not  be  allowed  to  read  froin  hia  annwer 
•ny  statement  in  explanation  or  qualifica- 
tion of  the  document,  (except  as  to  the 
possession  of  it ;)  but  the  Court,  if  neoessa- 
xy,  will  direct  an  inquiry  on  the  subject. 
Miller  v.  Oow,  56 

3.  In  order  to  enable  the  plaintiff  to  file 
a  note  under  the  21st  of  the  Orders  of 
Aug.  1841,  there  must  be  an  aflidavit  of 
appeaianee  entered.     Treweek  y.  T«tnwr, 

112 

4.  To  obtain  a  writ  of  sequestration 
under  the  9th  of  the  Orders  of  August, 
1841,  the  affidavit  roust  state  that  the 
person  suing  forth  the  writ  of  attachment 
▼erily  believed  that  the  defendant  was  in 
the  county,  not  rendent  in  the  county 
into  which  the  writ  was  issued.  Storer  v.  < 
Cfreat  Wettem  Railway  Company,    180 

5.  On  return  non  est  mvf b<vs  to  a  writ 
<of  attachment,  the  Court  will  order  a 
•eijeant-at-anns.  Ibid, 

6.  To  support  a  motion  under  the  24th 
of  the  Orders  of  August,  1841,  for  leave 
to  enter  a  memorandum  of  service  of  a 
copy  of  the  bill,  it  is  necessary  to  show 
-the  nature  of  the  suit,  and  the  mode  of 
«enrice.    Haigh  v.  DixoUf  Ibid. 

7.  To  support  a  motion  mider  the  24th 
•of  the  Orders  of  August,  1841,  some 
evidence  should  be  given  that  the  party 
aerved  with  a  copy  of  the  bill  was  not  an 
infant     Ooodwin  v.  Bell,  181 

8.  In  a  suit  for  administering  the  real 
estate  of  a  testator,  the  devisees  of  the 
real  estate  subject  to  a  power  of  sale  given 
to  trustees  by  the  will  for  the  purpose  of 
jMiying  debts,  are  persons  against  whom 
"no  direct  relief"  is  prayed,  within  tlie 
meaning  of  the  23rd  of  the  Ordera  of 
AugiHt»1841.    Uoyd  V.  JUoyd,         181 


9.  The  Court  will,  generally  qieaking» 
not  act  upon  the  atiiet  terms  of  the  Ordeta 
of  August,  1841.    Hiuham  v.  Dixan^  203 

10.  A  defendant  obtained  an  oider  "  to 
answer,  plead,  or  demur,  not  demurring 
alone."  The  words  "  plead,  dec.,"  were 
afterwards,  on  motion,  struck  out  of  the 
order.  The  defendant  then  filed  a  plea. 
Ordered,  that  the  plea  should  be  taken  off 
the  file,  with  costs  to  be  paid  by  the  de- 
fendant   Brookt  V.  PtiTton,  278 

11.  Practice  as  to  costs  of  dismiRsmg 
bill  where  the  sole  plaintiff  becomes  insid- 
vent,  and  the  sole  defeudant  is  his  ass^ee 
with  a  vesting  order.    Daniel  v.  Harding, 

436 

12.  To  obtain  the  usual  decree  in  a 
creditor's  suit,  it  is  not  sufficient  for  the 
plaintiff  to  put  in  an  acceptance  of  the 
testator,  proved  as  an  exhibit  Quarts 
whether  any  evidence  should  be  given  of 
the  consideration.    Keaivm  v.  Lynek,  437 

13.  To  obtain  an  order  for  entering  an 
appearance  under  the  8th  of  the  Qiden  ai 
AuBUSt,  1841,  it  must  appear  from  the 
affidavit  of  service  where  the  defendant  ■ 
was  served.    Davit  v.  Hole,  440 

14.  Where  pending  an  admiaistimtion 
suit,  a  suit  is  institute  by  legateea  pray- 
ing no  further  relief  than  mi^t  be  had  in 
the  administration  suit,  the  parties  to  the 
administration  suit  ou^t  to  apply  to  have 
the  proceedings  in  the  legateea'  salt  atayed ; 
otherwise  the  costs  of  Uie  latter  suit  may 
be  dealt  with  as  costs  in    the 


Therry  v.  Aen^erson, 


481 


15.  Where  two  suits  involve  the 
subject-matter  and  the  same  parties,  and 
a  decree  is  made  in  one  of  them,  the  Court 
will  in  some  instancea  direct  the  faeara^ 
of  the  other  suit  to  stand  over,  until  thai 
in  which  the  decree  is  made  is  heard  on 
further  directions.     CiURmtn^  ▼.  iSiater, 

4S4 

16.  Although  difierent  suits  may  involve 
the  same  subject-matter  and  the  same 
parties,  the  Court  will  not  decUne  to  make 
a  separate  decree  in  each  aoit,  unless  the 
frame  of  the  two  suits  and  the  relative 
position  of  the  parties  to  each  be  the  same^ 
Godfrey  v.  Maw,  485 

17.  Practice  in  this  Court  as  to  entering 
ani^pearance  under  the  8th  of  the  Ordan 
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of  Angual,  1841»  altarad     Hudmm  y. 
Martin,  551 

18.  Where  a  decree  has  been  had 
against  several  defendants,  with  costs,  and 
one  of  them  has  been  compelled  to  pay  the 
whole  costs,  the  Court  will  by  consent 
decree  contribution  between  the  co-defend • 
ants,  on  motion  in  the  same  soit.  Pitt  v. 
BonfUTf  670 

19.  Injunction  to  stay  proceedings  in  the 
Court  of  Bankruptcy,  under  stat  1  &  2 
Vict  clIO,  after  decree  in  this  Court  for 
an  account  against  the  party  taking  those 
proceedings,  refused  under  special  circum- 
stances.   Perry  v.  WtUker,  672 

See  Ambnokd  Bill. 
Charity. 
Costs. 

Injunotion.  t 
Intbrbooatoribs. 

MULTIFARIOUBNBia. 

Paupbr. 

Patmbnt  of  Monbt  INTO  Court. 

Plba  and  Pleading. 

Princifal  and  Aobnt,  2. 

Rbobitbr. 

Rbtivor. 

Sufflembntal  Bill. 

Vbndor  and  Purcbasbr. 


PRESUMPTION. 

1.  Presomption  that  a  party  died  at  a 
particular  time  within  the  seven  years 
after  he  had  been  last  heard  of:  the  par- 
ticular time  being  the  hurricane  months, 
and  the  party  having  sailed  from  Demerara 
before  the  expiration  of  the  hurricane 
months.    SiUicky.  Booth,  117 

2.  Where  the  inability  of  an  administra- 
tor to  purchase  an  estate  with  his  own 
money  is  relied  upon  as  a  ground  for  fol- 
lowing that  estate  as  part  of  the  intestate's 
assets,  such  inability  must  be  shown  by 
evidence  of  facts  from  which  the  strongest 
conclusion  can  be  drawn,  and  not  merely 
or  principally  by  evidence  of  the  opinions 
of  witnesses,  though  such  witnesses  may 
have  been  well  acquainted  with  the  afiairs 
of  the  party,  and  their  testimony  may  be 
corroborated  by  circumstances  of  suspicion. 
WUkitu  V.  Stevens,  431 

See  Dbbtor  and  Creditor,  3. 
Evidbnce. 
Will,]. 


PRINCIPAL  AND  AGENT. 

1.  An  admission  by  an  agent,  that  he 
has  sold  property  of  his  principal  upon 
credit,  will  not  entitle  the  principal  to  an 
inquiry  as  to  wilful  default,  if  the  agent 
insist  by  his  answer  that  the  credit  was 
given  in  the  usual  way  of  business,  and  the 
plaintiff  make  out  no  case  to  the  contrary. 
Pelham  v.  Milder,  3 

2.  In  a  suit  against  an  agent,  the  Court 
will  not)  at  the  hearing  (except  in  an  ex- 
treme case),  direct  payment  of  the  costs 
up  to  the  hearing,  but  will  reserve  the 
question  of  costs  till  further  directions. 
Jelicoe  v.  Price,  74 


PRINCIPAL  AND  SURETY. 

1.  Surety  in  tt  joint  and  several  promis- 
sory note  is  a  competent  witness  for  the 
note  creditor  in  a  suit  brought  by  him  for 
administering  the  assets  of  the  principal 
debtor.     Wright  t.  Loekwood,  113 

2.  A.  having  joined  as  a  surety  for  B. 
in  a  bond  to  0.  for  securing  the  payment 
of  the  interest  of  a  principal  sum  secured 
by  a  mortgage  from  B.  to  C,  and  having 
also  executed  a  warrant  of  attorney  as  a 
collateral  security  with  the  bond,  after- 
wards executed  to  C.  a  letter  of  attorney 
authorizing  C.  to  take  possestfion  of  a  rectory 
and  glebe  lands,  of  T^diich  A.  was  the 
incumbent,  and  of  certain  freehold  lauds 
and  hereditaments  of  which  he  was  seised 
in  fee-simple,  and  to  hold  such  possession, 
and  receive  and  take  the  tithes,  fees,  per- 
quisites, emoluments,  rents  and  profits 
thereof,  until  thereby  and  therewith,  or 
otherwise,  he  should  be  paid  the  interest 
secured  by  the  bond  and  warrant  of 
attorney: — Held,  that  the  letter  of  at- 
torney operated  not  merely  as  a  letter  of 
attorney,  but  also  as  a  charge  on  the  free- 
hold estates,  and  that  C.  was  entitled  to 
retain  possession  of  the  freehold  estates 
until  by  means  of  the  rents  and  profits  all 
arrears  of  the  interest  should  be  satisfied, 
notwithstanding  the  death  of  A.,  and  the 
revocation  by  Uiat  event  of  the  power  of 
attorney.     Spooner  v.  Sandilands,     390 


PRIORITY. 

See  Annuitt. 

MoRTOAOOR  and  MORTOAGIfr 


759 


INDEX. 


PRODUCTION  OF  DEEDS  AND 
PAPERS. 

1.  To  proioct  a  defendant  from  the 
discovery  or  production  of  a  document 
relating  to  the  subject  in  dispute,  it  is  not 
sufficient  that  it  should  be  evidence  of  his 
title,  or  contain  evidence  which  he  intends 
or  is  entitled  to  use  in  support  of  his  case  ; 
it  must  contain  no  matter  supporting  the 
plaintiff''s  title  or  the  plaintiff  s  case,  or 
impoachinff  the  defence,  and  the  defendant 
must  aver  by  his  answer,  with  a  reasonable 
degree  of  distinctness,  that  the  document 
does  contain  no  such  matter.  Comhe  v. 
Corporation  of  London,  631 

2.  Production  of  cases  and  (^inion«  of 
counsel  thereon,  relating  to  the  matters  in 
issue,  refused.  Ihid. 

See  Peacticb. 


PROMISSORY  NOTE. 
See  Principal  and  Suarrr,  1. 

PROMOTIONS. 
See  Pages  204,  265w 

RECEIVER 

1.  Where  one  of  two  trustees  of  real 
estate  declines  to  act,  the  Court  will  ap- 
point a  receiver  on  behalf  of  infant  cestui 
que  tnuto;  but  with  liberty  to  either  of 
the  trustees  to  offer  himself.  Tait  v.  Jen- 
king,  492 

2.  A  receiver  may  be  appointed  at  the 
hearing,  though  not  prayed  for.  Oobome 
▼.  Harvey. 

See  Paktibs,  2. 

VCNDOa  AND  PURCHABBE,  I. 

RECTOR. 

See  TiTHBs. 

REVIVOR. 

Upon  the  death  of  a  sole  plaintiff,  this 
Court  declined  to  make  au  order  that  his 
representatives    should    revive    within  a  I 


oertaia  time,  or  the  bill 

Dryden  v.  Walford,  €25 


ROMAN  CATHOUC. 
See  Infaht. 

SCnEnE* 
See  CKAKrrr,  2. 

SEQUESTRATION. 
See  Pbacticb,  4. 

SERGEANT  AT  ARMS. 
See  pBAcnoBy  5. 

SHIPS  HUSBAND. 
See  Joint  Stock  CoiirAjrr,  3,  4. 

SLAVE  COMPENSATION. 

See  CoLOKXBs. 
Wiii,23. 

SOLICITOR. 
See  ATTOEintT. 

SPECIFIC  LEGACY. 
See  Lboact  aro  Lsoatbb. 

SPECIFIC  PERFORMANCE 

See   AORBBMBNT. 

Annuity. 

Plea  and  Plbadino,  12. 

Vendor  and  Purchaser. 

STAMP. 
See  Evidence,  3. 

STATUTE  OF  FRAUDS. 
See  Aoebbmsnt,  10. 
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STATUTE  OF  LIMITATIONS. 

1.  H.  died  in  1811,  haying  bequeathed 
a  legacy  to  a  woman  who  aftorwaixis  mar- 
ried the  plaintiff     In   December,  1825. 
the  two  ezecuton  of  H.  gave  the  plaintiff 
a  written  acknowledgment  whereby  they 
separately  and  jointly  acknowledged  that 
they  owed  the  plaintiff  £150  for  the  legacy, 
and  £50  for  the  interest.    In  1835,  the 
plaintiff's  wife  died.     Matters  of  business 
having  occurred  between  the  plaintiff  and 
the  executors,  in  which  mutual  demands 
and  accounts  arose,  the  plaintiff,  in  Sep- 
tember, 1839,  brought  his  action  against 
the  executors  to  recover  what  he  alleged 
to  be  due  on  those  accounts,  including  the 
£200  mentioned  in  the  memorandum,  and 
interest  thereon.     In  this  action  the  de- 
fendants pleaded  separately,  and  one  of 
them  paid  £46  into   Court,  which   the 
plaintiff  received  and  abandoned  the  action 
as  to  him.    The  plaintiff  then  filed  his  bill 
against  both  defendants  for  payment  of 
the  legacy,  and  in  defence  to  the  bill  the 
defendants,  amongst  other  things,  insisted 
by  their  answers  on  the  Statute  of  Limita- 
tions (Stat.  3  &  4  Will.  4,  c  27,)  and  that 
the  action  was  a  bar  to  the  demand  in 
equity: — Held,    1st    That    the    written 
memorandum  amounted  to  an  acknowl- 
edgment taking  the  claim  to  the  legacy 
out  of  the  operation  of  the  statute.    2ndly. 
That,  whether  it  amounted  to  an  admis- 
sion of  assets  or  not,  it  gave  the  plaintiff 
no  right  of  action.    3nOy.  That,  unless 
equivalent  to  an  admission  of  assets,  it  did 
not  create  a  personal  demand  against  the 
defendants,  enforceable  in  a  court  of  equity. 
4thly.  That  it  had  not  the  efiect  of  bar- 
ring or  prejudicing  the  right  of  the  plain- 
tiff's wife  in  the  legacy,  or  his  title  in  right 
of  his  wife  as  a  legatee.    5thly.  That  the 
proceedings  in  the  action  did  not  neces- 
sarily amount  to  an  estoppel  of  the  suit  in 
equity,  but  that,  in  order  to  determme  the 
efficacy  of  the  suit,  it  was  competent  for 
this  Court  to  inquire  on  what  account  the 
£46  was  paid  into  Court  in  the  action. 
6thly.  That  the  plaintiff  was  not  entitled 
to  arrean  of  interest  on  the  legacy  beyond 
six  years  before  the  filing  of  the  bUl.     ( See 
Stat  3  &  4  Will  4,  c  27,  sect  4:^.)     Hoi- 
land  Y.  Clark,  151 

2.  In  order  that  an  acknowledgment 
may  have  the  efl^t  of  taking  a  demand 
out  of  the  operation  of  the  Statute  of 
LimiUtions  (stat  3  Ar.  4  Will.  4,  c.  27,) 
the  acknowleidgment  most  appear  to  have 
beflB  maito  with  a  view  of  rendering  the 


party  making  it  liable  to  the  demand,  and 
it  must  have  been  made  to  the  party 
entitled  to  make  the  demand.  Therefore, ' 
where  a  bill  was  brought  against  two 
executors  for  payment  of  a  legacy  be- 
queathed to  the  plaintiff's  wife,  and  for 
arrears  of  interest  accrued  since  her  death, 
and  the  plaintiff,  with  a  view  of  taking  his 
demand  for  interest  out  of  the  operation 
of  the  42nd  section  of  the  statute,  relied 
on  certain  letters  written  by  one  of  the 
oxecutoiB  to  his  the  plaintiff's  attorney  : — 
Held,  1st  That  the  letters  had  not  the 
effect  ascribed  to  them  by  the  plaintiff, 
because  they  had  been  written  by  the 
party,  not  for  the  purpose  of  chargine 
himself,  but  of  throwing  the  burden  of 
payment  on  the  co-executor.  2ndly.  That 
even  if  they  had  been  written  for  the  pur- 
pose of  charging  himself,  it  was  question- 
able whether  they  would  avail  the  plain- 
tiff, inasmuch  as  they  were  written  before 
the  plaintiff  had  taken  out  letters  of  ad- 
ministration to  his  wife.  Ibid. 

3.  In  order  to  prevent  the  operation  of 
the  Statute  of  Limitations  iu  a  court  of 
equity  in  a  matter  of  simple  contract,  it  is. 
sufficient  if  the  bill  be  filed  within  six  years 
after  the  accruer  of  the  right  to  sue,  al- 
though the  tubprnrut  be  not  sued  out  till 
after  the  expiration  of  that  period.  Coppin 
V.  Gray,  205 

4.  Qiunre,  whether  the  Statute  of  Lim- 
itations can  be  pleaded  in  bar  of  a  bill  filed 
to  enforce  payment  out  of  the  separate 
estate  of  a  married  woman  of  a  bill  of  ex- 
change given  by  her  in  her  separate  capa- 
city. Ibid. 

5.  Upon  the  death  of  a  testator  who  had 
devised  his  real  estates  for  payment  of  his 
debts,  a  bill  was  filed  on  behalf  of  his 
creditors,  both  by  specialty  and  simple  con- 
tract, to  have  his  assets  administered  and 
his  real  estates  marshalled.  In  that  suit 
a  receiyer  was,  in  1821,  appointed  of  all 
his  estates.  It  was  afterwards  discoverd 
that  the  testator  had  died  seised  of  an  estate 
which  had  not  passed  by  his  will  but  had 
descended  to  his  heiress-at-law,  M.,  upon 
whose  death,  in  1822,  it  descended  to  O. 
In  1840,  eighteen  years  after  M.'s  death, 
a  supplemental  bill  was  filed  against  O.  by 
one  of  the  plaintifiEs  in  the  original  suit, 
being  a  simple  contract  creditor  of  the 
testator,  praying  to  have  the  benefit  of  that 
suit  as  against  the  descended  estate: — 
Held,  that  as  the  original  suit  was  treated 
as  a  suit  for  the  administration  of  all  the 
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tMtatoi'fl  real  estates,  and  as  the  plaintiff 
sought  to  affect  the  descended  estate  by 
standing  in  the  place  of  the  speoialty 
creditorst  he  was  not  barred  by  the  Statute 
of  Ltmitationsi  bat  was  entitled  to  have 
the  descended  estate  marshalled  in  his 
favour.     Viekers  Y.  Oliveft  211 

6.  A  simple  contract  creditor  vrho  has 
acquired  a  riffht  of  marshalling  real  estate 
is  not  barred  by  the  lapse  of  less  than 
twenty  years.  Ibid. 

7.  A  person  in  satisfaction  of  a  previous 
debt  due  from  him,  gave  his  creditor  a  bill 
of  exchange,  and  before  the  bill  arrived  at 
maturity  went  to  India,  wheace  he  never 
returned.  As  soon  as  circumstances  would 
permit  after  his  death  in  India,  his  will  was 
proved  by  his  executors  in  England ;  and 
within  six  years  after  his  death  a  creditor's 
bill  was  filed  against  the  executors : — Held, 
that  the  plaintiff  was  not  barred  by  the 
Statute  of  limiUtiooa.    Story  v.  Fry,  603 

8.  Quare,  whether  when  a  debtor  dies 
abroad  and  the  cause  of  action  or  suit  has 
not  accrued  in  his  lifetime,  a  suit  may  not 
be  instituted  for  the  administration  of  his 
effects  at  any  time  within  six  yean  after 
probate  of  his  will  7  Ibid. 

See  Lkoaot  and  Lboatbe,  1. 


SUPPLEMENTAL  BILL. 

Upon  the  bankruptcy  of  a  defendant  in 
a  co-partnership  suit,  the  Court  declined  to 
make  an  order  that  a  supplemental  bill 
should  be  filed  within  a  given  time  against 
the  assignees,  or  the  bill  stand  dismissed. 
Manton  y.  Burton,  626 


TENANT  FOR  LIFE. 

Upon  a  bill  filed  by  an  infant  devisee. for 
life,  without  impeachment  of  waste  (excepl 
as  to  ornamental  timber,)  praying  the 
establishment  of  the  will,  the  administration 
of  the  trusts,  and  maintenance,  an  inquiry 
was  directed  as  to  timber  in  the  form 
adopted  in  Tooker  v.  Anntsley,  5  Sim. 
235,  excluding  ornamental  timber.  Con- 
oett  V.  Bell,  569 

See  Advancement. 

Interest  of  Monet. 
Will. 


TESTAMENTARY  INSTRUMENT. 

A.  executed  an  instrument  parporting 
to  convey  to  B.  all  the  household  furniture, 
plate,  watches,  clocks,  books,  monies,  se- 
curities for  money  and  other  effects,  which 
at  the  time  of  A.'s  decease  should  be  in 
two  specified  rooms  in  his  maoaion-hoose, 
except  an  iron  chest  and  its  contents,  and 
the  contents  of  a  certain  closet.  A.  lived 
almost  exclusively  in  the  two  rtmns 
mentioned  in  the  instrument,  and  B.  at 
the  time  of  the  execution  of  it  and  from 
thenceforth  until  A.'s  death,  was  his  bai- 
liff and  confidential  agent  Two  years  after 
the  date  of  this  instrament,  A.  made  his 
will,  by  which  he  bequeathed  his  fdate, 
jewels,  household  furniture,  and  money  to 
trustees,  up<»i  certain  trusts  for  the  benefit 
of  C.  and  his  issue.  In  a  suit  for  the  ad- 
ministration of  A/s  estate,  B.  claimed  the 
benefit  of  the  prior  instrument,  bat  with- 
out either  producing  probate  of  it  or  show. 
ing  for  what  considenition  or  under  what 
circumstances  it  was  executed: — Held^ 
that  if  the  instrument  was  to  be  considered 
as  tests  mentary,  this  Court  could  not  act 
upon  it  without  probate,  and  that  if  it  was 
to  be  considered  as  a  deed  inter  esees,  this 
Court  would  not  give  effect  to  it  withoot 
further  evidence  in  its  support.  And  this 
Court  being  of  opinion,  that  nnder  the  cir- 
cumstances of  the  case,  such  furttier  evi- 
dence could  not  lie  obtained,  declined  to 
direct  any  inquiry  on  the  subject.  Comett 
V.  BeU,  569 

See  Will. 


TIMBER. 

See  Tenant  for  Livb. 


TITHES. 

1.  On  a  bill  filed  by  a  perpetnal  curate 
agunst  occupiers  for  the  titiies  of  hay  and 
certain^ small  tithes,  it  appeared  probable 
frbm^theV  evidence  that,  previous  to  the 
year  1715,  the  curate  only  received  the 
tithes  by  permission  of  the  lay  impn^Miator ; 
but,  it  was  proved,  that  since  that  period 
he  had,  to  a  certain  extent,  received  tithes, 
or  a  compensation  for  tithes,  and  that  no 
tithes  of  any  description  had  ever  been 
demanded  by  or  paid  to  the  impropriator: 
—Held,  that  the  curate's  titie  to  tithes 
was  established,  but  issues  were  directed 
to  try  the  ezistenee  of  certain 
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Ml  Qp  by  the  defendants.    Oitocr  ▼.  J^tf- 
tham,  .  243 

2.  To  a  bill  for  the  tithes  of  hay  within 
A  certain  pariah,  it  was  averred  by  the 
anawer,  that  there  is  within  the  aaid  pani^ 
a  piece  of  land  called  D.,  and  that  by  a 
good  and  landable  enstoin,  observed  within 
the  said  parish,  from  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  the 
said  piece  of  land  called  D.  hath  been, 
and  is,  and  of  right  ought  to  be  enjoyed 
by  the  impropriate  rector  of  the  said  parish, 
or  other  owner  for  the  time  being  of  the 
tithes  of  hay  of  certain  lands  within  the 
said  pariah,  in  lieu  and  full  satisfaction  of 
and  for  the  tithes  of  hay  of  such  last-men- 
tioned lands: — Held,  that  this  modus  was 
well  pleaded  as  a  custom  within  the  parish, 
and  that  the  expression,  "  or  other  owner," 
did  not  render  it  bad  for  uncertainty.   Ibid, 

3.  In  a  suit,  by  a  vicar  or  perpetual 
curate,  against  occupiere  for  tithes,  the 
evidence  of  a  landowner  within  the  same 
parish  is  not  admissible  on  behalf  of  thn 
defendants.  Ibid. 

4.  A  person  with  notice  that  the  small 
tithes  of  a  certain  parish  are  payable  to 
the  vicar,  obtains  an  assignment  of  a  lease 
of  the  great  and  small  tithes,  the  grantors 
of  such  lease  being  the  trustees  of  a  charity, 
who  are  entitled  to  the  great  tithes  only, 
but  who  have  always  iu  form  granted 
leases  of  both  kinds  of  tithe.  The  assignee 
being  unable  to  recover  the  small  tithes  at 
law,  procures,  at  law,  an  apportionment 
of  the  rent  This  Court,  under  such  cir* 
cumstances,  will  relieve  against  the  ap- 
portionment.  Attomey-Oeneral  v.  Dixon, 
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TRUST  AND  TRUSTEE. 

ESarty  in  1818,  eettui  que  trust,  with 
power  of  directing  the  variation  of  the 
trust  securities,  requested  B.,  who  was  one 
of  his  trustees,  to  sell  out  trust  stock  then 
standing  in  the  JC5  per  cent,  and  invest 
it  in  the  £3  per  cents.  In  April  of  the 
same  year,  the  trustees,  B.  Sl  H.,  sold  out 
the  stock  by  power  of  attorney,  and  soon 
afterwards  H  ,  at  the  request  of  B.,  joined 
in  a  cheque  on  the  bankers  who  acted  in 
the  sale,  requesting  them  to  pay  the 
amount  to  themselves  or  b<^arer.  In  the 
letter  of  B.  requesting  H.  to  sign  the  cheque, 
he  stated,  as  a  reason  for  expedition,  that 
the  money  was  to  be  paid  on  Thursday  to 

Vol.  I.  97 


the  gentUmen  to  wham  it  wa$  engaged, 
B.  ^terwaids  applied  the  money  to  his 
own  use.  On  a  bill  filed  in  1838,  by  the 
cestui  qtie  trust,  to  compel  H.  to  replace 
the  money: — Held,  that  H.  was  prima 
facie  liable ;  for  that  neither  of  the  trustees 
contemplated  an  investment  pursuant  to  the 
direction  <»f  the  plaintiff;  and  even  if  H. 
had  so  contemplated,  the  course  taken  by 
him  was  not  r^uired  by  necessity  or  con- 
venience. But,  inasmuch  as  it  was  proved 
that  the  plaintiff  knew  before  1820  that 
tho  stock  had  been  sold  out,  and  that  he, 
in  several  subsequent  successive  yean, 
received  accounts  from  B.,  who  was  his 
agent  and  also  his  debtor,  in  which  were 
contained  entries  for  interest  on  stock  ap- 
pearing cleariy  to  be  the  fund  in  question, 
which  entries  were  irregular  in  amount 
and  dates;  and  inasmuch  as,  notwith- 
st^pding  these  circumstances,  no  commu- 
nication on  the  subject  appeared  to  have 
been  made  from  the  plaintiff  to  U.,  who 
was  his  brother-in-law,  firom  April,  1818, 
to  November,  1837,  which  was  shortly 
previous  to  B.'8  bankruptcy,  the  Court 
directed  inquiries  to  be  made  with  a  view 
to  ascertain  whether  and  when  first  the 
plaintiff  had  notice  of  the  breach  of  trust 
Broadhurst  v.  Balguy,  16 

See  Appointhknt,  3. 
Costs,  3,  4. 
Escheat. 

EviDENCB,  3. 

Husband  and  Wi». 
Plea  and  Pliadino,  6,  9. 
Receiver,  1. 
Wiu. 


VENDOR  AND  PURCHASER. 

1.  Where  a  purchaser  is  let  into  posses 
sion  of  the  estate  under  the  contract,  hia 
dealing  with  the  property  in  a  manner 
contra^  to  former  usage,  or  contrary  to 
the  usual  course  of  husbandry,  may  be 
ground  for  ordering  him  to  pay  the  pur- 
chase-money into  Court,  or  for  the  ap- 
pointment of  a  receiver ;  but  will  not 
authorize  a  decree  against  him  to  compel 
him  to  accept  the  title  on  the  ground  of 
waiver  of  objections.     Osborne  v.  Harvey, 

116 

2.  On  a  vendor's  bill  for  a  specific  per- 
formance, the  Court  will  not,  either  under 
tho  old  practice  or  under  the  5th  General 
Order  of  9th  May,  1839,  grant  a  reference 
as  to  title  before  the  hearing,  if  the  de- 
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finidaiit  nmlM  the  ipecifie  periormaiice  on 
other  groandii  than  that  of  Utle,  and  the 
Court,  on  looking  at  the  anawer,  is  of 
opinion  that  such  other  grounds  are  not 
merely  Cmroloas.  Boyet  t.  Liddell,     133 

3.  On  a  bill  for  the  specific  perfonnance 
of  an  agreement,  by  which  A.,  as  agent 
for  B.,  contracted  to  let  to  C.  a  piece  of 
ground  for  a  term  of  yean,  at  a  yearly 
rent ;  it  appearing  from  the  evidence  that 
B.  intended  to  let  the  ground  for  the  build- 
ing of  houses  of  a  particular  class,  and 
that  if  he  had  authorized  A.  to  act  as 
agent  in  the  letting  of  the  ground,  which 
was  disputed,  he  had  told  him  the  purposes 
for  which  it  was  to  be  let : — Held,  that  as 
the  agreement  did  not  contain  any  refer- 
nnce  to  building,  nor  any  covenant  to 
build,  it  was  not  under  the  circumstances 
such  an  agreement  as  ought  to  be  per- 
formed ;  and  a  decree  for  a  specific  per- 
formance was  refused.  HeUham  v.  Lang- 
fcy,  175 

4.  Facts  stated  in  conditions  of  sale  as 
the  ground  of  the  conditions  must  be 
provA.     Symons  v.  James,  487 

5.  A  penon  contracted  to  sell  an  estate, 
who  at  the  time  of  the  contract  had  no 
legal  or  equitable  title  to  it  by  reason  of 
the  alienage  of  a  party  through  whom  he 
claimed.  The  purchaser,  by  his  own  in> 
quiries,  ascertained  the  defect  of  title,  but 
did  not,  till  after  some  months  of  negotia- 
tion with  the  vendor,  repudiate  the  con- 
tract The  vendor  then  filed  his  bill  for 
specific  performance,  and  pending  the  in- 
vestigation of  the  title  in  the  Master*s 
Office,  obtained  a  frant  of  the  estate  from 
the  Crown  :-^Held,  that  he  was  entitled 
to  a  decree.     Eytton  v.  Simonde,       608 

6.  Where  by  the  terms  of  a  devise  or 
settlement  of  real  estates,  the  consent  of 
the  tenant  for  life  is  necessary  to  enable 
the  trustees  to  sell  the  estates ; — ^upon  a 
bill  filed  by  the  trustees  to  compel  the 
specific  performance  of  a  contract  for  sale, 
the  plaintiffii,  in  order  to  obtain  a  decree 
for  specific  performance  at  the  hearing, 
must  prove  that  the  requisite  consent  to 
the  contract  was  given  before  the  filing  of 
the  bill.  It  is  not  sufficient  for  the  pur- 
pose of  obtaining  an  immediate  decree, 
to  prove  that  such  consent  was  given  before 
the  hearing.    Adams  v.  Broke,  637 

7  The  contract  on  which  an  immediate 
deoree  for  specific  porformanoe  m  sooght, 


must  have  been  complete  in  an  itsuMi 

parts  before  the  filing  of  the  bilL        Ihii. 

8.  Property  was  put  up  for  sale  by 
auction,  described  as  "  a  leaMhold  groond' 
rent  of  J623,  reserved  by  a  mesne  lease  of 
certain  premises  for  98  yean  wanting 
seven  days,  and  assigned  ^>ait  from  the 
reversion  for  the  remainder  of  the  term  br 

0 

an  indenture  of  1817."  By  the  conditioas 
of  sale,  no  title  prior  to  the  assignment  or 
the  title  of  any  ground  or  mesne  landkfd 
was  to  be  produced.  From  a  recital  in 
the  deed  of  1817,  it  appeared  that  the 
property  out  of  which  the  rent  issued  had 
been  originally  demised,  with  other  pro- 
perty, at  a  rent  of  XIO,  subject  to  the 
covenants,  conditions,  and  agreements  in 
the  original  demise  contained: — Held^  that, 
under  such  circunnftances,  a  ^ood  title 
was  not  made  to  the  rent  of  JC23,  inas- 
much as  it  appeared  upon  the  face  of  the 
deed  <tf  1817,  that,  upon  failure  of  pay- 
ment of  the  jCIO  rent,  the  rent  of  JC23 
mi^t  be  liable  to  diminution  or  forfeiture. 
Taylor  v.  Martindale,  658 

9.  Where  conditions  of  sale  are  so 
obscurely  worded,  that,  when  taken  in 
connection  with  the  particulati  of  sale, 
they  are  likely  to  mislead  an  ordinary  pur- 
chaser as  to  the  nature  of  the  property 
offered  for  sale : — Semble,  that  the  Court 
will  discharge  the  purchaser  from  bis 
bargain,  on  the  argument  of  exceptitms  to 
the  title,  without  putting  him  to  the  neces- 
sity of  moving  to  be  discharged  fiom  the 
purchase.  Ibid. 

10.  Qtutre,  whether  the  assignment  of 
rent  by  a  reversioner  in  a  lease  does  or  does 
not  carry  with  it  the  reversion  ?         Ikid. 

See  AaREEXBNT. 

Joint  Stock  Cokpaiit. 

Pl.BA  AND  FlBADINO,  12. 


VESTED  INTEREST. 

1.  By  a  voluntary  settlement,  penooal 
property  was  assigned  to  trustees  upon 
trust  to  pay  the  interest  to  T.  during  his 
life,  and  on  his  decease  to  pay  the  principal 
to  his  lawful  issue,  if  Uien  of  age  or  mar- 
ried, share  and  share  alike,  if  more  than 
one,  and  if  only  one,  the  whole  to  be  paid 
to  such  only  child  ;  or  in  case  such  cjiiid 
or  children  should  be  an  infant  or  infoota 
on  the  death  of  the  said  T.,  then  the  prin- 
cipal was  to  be  paid  to  him,  her,  or  theoii 
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9M  aforenid,  on  their  atUtining  twenty- 
•net  if  BOQ0»  or  if  daug^hteiB,  on  their  mat' 
riagtt  respectively.  By  his  will,  the  set- 
tlor bequeathed  certain  other  funds  to  the 
same  trustees  upon  similar  trusts.  T.  died, 
leaving  an  infant  daughter  his  sole  surviv- 
ing child : — Heldf  that  the  daughter  would 
become  absolutely  entitled  to  the  funds  in 
question,  either  on  her  attaining  twenty- 
one,  or  on  her  marriage  under  that  age. 
Langy.Pugh,  718 

2.  Upon  the  particular  wording  of  a 
will,  the  Court  considered  it  doubtful 
whether  penonal  property  did  not  vest 
immediately  in  a  legatee,  although  the 
gift  was  contained  only  in  the  direction 
to  pay  at  twenty-one  or  marriage,  and 
there  was  no  disposition  of  the  income 
during  minority.  Ibid 

See  Legacy  akd  Legatee. 

WiLU 


VESTING  ORDER. 
See  PaACTiCK,  11. 

•  VICAR. 

See  Tithes. 

VOLUNTARY  SETTLEMENT. 

Pereonal  estate  settled  in  trust  for  after- 
bom  illegitimate  children.  Upon  the  bill 
of  the  settler,  the  fund  was  transferred  to 
him,  as  against  such  children.  Wilkineon 
y.  Wilkineon,  657 

See  TeSTAMENTAET  iNSTaUMENT. 

WASTE. 
See  Tenant  foe  Life. 

WILFUL  DEFAULT. 
See  Principal  and  Agent,  1. 

WILL. 

1.  Testator  devised  and  bequeathed  all 
his  real  estate  and  his  convertible  personal 
estate  to  trasteos,  upon  trust  to  convert 


the  same  into  money,  and  thereout  to  pay 
his  debts,  funeral  expenses,  and  a  weekly 
sum  to  his  wife,  and  to  divide  the  residue 
of  his  said  estates  and  effects  equally  be- 
tween and  among  his  children  J.,  M.,  and 
C  ,  and  his  grandson,  R.,  share  and  share 
alike ;  the  share  of  M.  to  be  paid  her  as 
soon   after  his  decease   as   conveniently 
might  be,  the  share  of  C.  to  be  paid  him 
at  the  age  of  22,  and  the  share  of  R.  at 
the  age  of  21 ;  and  in  case  any  of  his  chil- 
dren or  grandchild  should  die  before  his  or 
her  said  share  should  become  so  vested  as 
aforesaid,  then  the  share  or  shares  of  him, 
her,  or  them  so  dying,  should  go  and  be 
equally  divided  among  the  survivors  and 
survivor  of  them  in  equal  shares  and  pro- 
portions, if  more  than  one,  and  if  but  one, 
then  the  whole  te  and  for  the  use  and 
benefit  of  such  survivor.     J.  and  C.  died 
in  the  testator's  lifetime,  the  latter  being 
under  22.     R.  survived  the  testator,  but 
died  under  21 : — Held,  Ist,  that  the  word 
"vested"   must   be   constme'd   to    mean 
"  payable,"  and  that  the  original  shares  of 
the  deceased  children  and  grandchild  sur- 
vived to  the  survivors;  and  2ndly,  that 
the  word  "  whole"  meant  the  whole  resi- 
due, and,  consequently,  that  the  accruing 
as  well  as  the  original  shares  devolved  to 
M.,  as  the  sole  survivor  of  the  four  residu- 
ary legatees.     Where  two  person^  die  by 
the  same  stroke  or  accident,  and  there  are 
no  special  circumstances  in  evidence  from 
which  it  can  be  presumed  that  one  died 
before  the  other,  the  law  of  England  will 
draw  that  presumption  from  general  cir- 
cumstances;   such    as  the    comparative 
health,  strength,  age,  or  experience  of  the 
parties.     Siliick  v.  Booth,  121 

2l  Testator,  after  giving  at  the  com- 
mencement of  his  wiTl*variou8  pecuniary 
legacies,  and  bequeathing  all  the  rest  and 
residue  of  his  ready  money,  securities  for 
money,  and  monies  in  the  funds,  to  trus- 
tees upon  certain  trusts,  concluded  his  wtU 
ss  follows  : — "  And  I  do  further  give  and 
bequeath  to  my  said  wif»  all  my  jewels, 
plate,  linen,  china,  carriages,  wines,  and 
other  goods,  chattels,  and  effects  whatso- 
ever, as  her  own  goods  and  chattels  for 
ever  ;  and  I  do  hereby  constitute  and  ap- 
point her,  my  said  wife,  sole  executrix  of 
this  my  will :" — Held,  that  this  clause 
carried  the  residue  of  the  testator's  pro- 
perty to  the  wife.    Parker  v.  Marehant, 

290 


3.  Although  the  words  "  goods,  chattels, 
and  effects  "  may  fluently  be  considered 
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w  having  been  nsed  by  a  testator  in  a  r»- 
■tricted  sense,  yet  prima  facie  their  import 
is  general ;  and  there  are  good  groands 
fior  com idoring  them  as  used  in  a  general 
sense,  either  where  they  are  not  placed  in 
COunecti(m  with  words  of  locality,  or  where 
they  follow  the  enumeration  of  specific 
articles,  or  where  there  are  no  expressions 
in  the  will  showing  a  doubt  in  the  testator's 
mind  as  to  their  comprehensiveness,  or 
where  the  bequest  in  which  they  are  con- 
tained is  followed  up  by  the  appdntmeut 
of  an  executor.  Ibid. 

4.  Testator  by  his  will  bequeathed  as 
follows : — I  direct  in  the  first  place  all  my 
debts  to  be  paid.  I  then  give  and  bequeath 
to  my  wife  £60,000  £3  percent.  Consols, 
part  of  a  larger  sum  standing  in  my  name 
in  the  Bank  of  England ;  also,  I  bequeath 
to  A.  jC  10,000,  other  part  of  the  said  £3 
per  cent  Consols.  Also,  I  give  to  B. 
£500,  and  to  C.  XlOO  ;  also,  I  give  to  D. 
and  E.  all  the  rest  and  residue  of  my  ready 
money,  securities  for  money,  and  monies 
in  the  funds,  upon  trust  to  invest,  &c., 
and  to  pay  the  dividends  to  my  wife  for 
life,  and  after  her  decease  to  divide  the 
capital  amongst  F.,  G.,  II.,  and  I.  The 
testator  then,  after  devising  his  real  estate 
to  the  same  trustees  upon  certain  trusts, 
gave  all  his  residuary  personal  estate  to  his 
wife: — Heldf  that  the  testator's  debts 
were  payable  out  of  his  personal  and  real 
estate  according  to  the  usual  order  of  ad- 
ministering those  estates,  the  general  resi- 
duary personal  estate  being  first  applicable ; 
but  that  his  pecuniary  legacies  were  pri- 
marily, if  not  solely,  payable  out  of  the 
**  ready  money,  securities  for  money,  and 
monies  in  the  funds.  Ibid. 

5.  A  bequest  ^f  the  testator's  "  ready 
money  "  comprehends  money  of  the  tes- 
tator in  the  hands  of  his  banker.         Ibid. 

6.  QuiBret  whether  a  bequest  *'  of  all 
the  rest  and  residue  of  my  ready  money, 
securities  for  money,  and  monies  in  the 
funds,"  will  comprehend  property  of  that 
description  acquired  after  the  date  of  the 
wiU  7  Ibid. 

7.  Testator,  by  a  codicil,  bequeathed 
pecuniary  legacies  to  certain  persons  by 
name,  who  were  described  as  having  lived 
many  years  in  his  family,  and  then  added, 
"to  the  other  servants  £500  each:" — 
Held,  that  a  person  who  was  in  the  testa- 
tor's service  at  the  date  of  the  codicil,  but 


who  quitted  it   before  his  decease, 
entitled  to  a  legacy  of  £500.  Ibid 

8.  Testator  devised  certain  specified 
messuages  and  lands,  and  all  other  hii 
messuages,  lands,  tenements,  and  heredit- 
aments which  might  not  be  in  fats  will 
particularly  described  or  mentioned^  to 
trustees  upon  certain  trusts.  The  Court 
declined  to  decide  whether  a  leasehold 
house  passed  under  the  general  words, 
without  directing  a  case  for  the  o^nion  of 
a  court  of  law.  Ibid 

9.  Testator  gave  the  residae  of  his  per- 
sonal estate  to  his  executors,  in  trust,  to 
be  from  time  to  time,  as  they  should  think 
best,  turned  into  monies  for  the  payment 
of  his  debts  and  legacies;  and  subject 
thereto  he  directed  them  from  time  to  time 
to  invest  the  same,  with  all  accumulating 
produce,  in  the  purchase  of  other  Ismds, 
to  be  situated  as  conveniently  as  might  bo 
to  certain  real  estates  devised  by  him  in  a 
former  part  of  his  will ;  and  his  will  was, 
that  such  purchased  premises  ^onld  be 
conveyed  to  the  same  use  Slc.  as  his  de- 
vised lands;  and  that  the  interest  and 
produce  of  his  said  personal  estate,  which 
should  from  time  to  time  arise  and  be  mnda 
before  and  until  the  said  money  shonkl  be 
so  invested,  should  be  paid  to  the  person 
who  would  be  entitled,  under  the  trusts 
of  his  will,  to  the  rents  and  profits  of  the 
said  premises  if  actually  purchased,  as  an 
addition  thereto : — Held,  that,  subject  to 
the  usual  provisions  for  the  paymeait  of 
the  testator's  debts  and  legacies,  the  ten* 
ant  for  life  was  entitled  to  the  income,  as 
from  the  testator's  death,  of  such  parts  of 
his  personal  estate  as  were  at  the  time  of 
his  death,  and  had  since  remained  in  such 
investments  as  would  have  been  recoif. 
nizcd  by  the  Court  as  proper :  but  that, 
with  regard  to  such  parts  of  his  personal 
estate  as  were  at  the  time  of  his  death, 
and  had  since  remained  in  such  invest- 
ments as  could  not  be  so  recognized,  the 
rule  applied  by  Lord  Eldon  to  leasehold 
property  in  Gibwn  v.  Bottf  (7  Ves.  89,j 
and  by  Sir  W.  Grant  to  copyhold  in 
Walker  v.  Shore,  (19  Ves.  3d7,}  must  be 
applied  in  this  case.  Caldecott  v.  Cal- 
decott,  312,  737 

10.  An  express  direction,  by  a  testator, 
for  the  conversion  and  for  investment  of 
his  personal  property,  from  time  to  time  as 
trustees  may  think  lit,  will  not  neceasanly 
prevent  the  operation  of  the  general  rule, 
that  where  pexsonal  property  is  given  in  m 
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leriM  of  limitations,  it  shall  be  invested  in 
such  securities  as  are  approved  of  by  a 
court  of  equity  for  the  benefit  of  parties 
interested  in  remainder  after  the  death  of 
the  tenant  for  life.  Ibid. 

• 

1 1.  Testator,  by  his  will,  gave  to  his 
{rrand-daughter  G.,  whom  he  described  as 
the  eldest  daughter  of  his  the  testator's 
daughter  I.,  an  annuity  of  JClOO  for  her 
life,  in  case  she  should  attain  the  age  of 
Id  yeaiB.  He  also  gave  to  his  grandson 
C,  second  son  of  the  said  daughter  I.,  the 
sum  of  £2000,  but  in  case  he  should  die 
under  21,  then  he,  the  testator,  bequeathed 
the  %aid  sum  to  his  said  grand-daughter  G 
The  testator .  then  having  given  other 
legacies  and  annuities,  which  as  well  as 
the  gifts  to  G.,  were  charged  on  his  real 
estate,  bequeathed  the  residue  of  his  per- 
sonal estate  and  effects  in  trust  for  such 
child  of  his  said  daughter  L,  as  should  first 
attain  the  age  of  21  years,  for  his  or  her 
absolute  use  and  benefit.  He  then  devised 
his  real  estates  in  trust  for  his  grandson  H., 
the  eldest  son  of  his  daughter  I.,  for  life, 
with  remainders  in  strict  settlement ;  and 
by  a  codicil  he  bequeathed  to  his  daughter 
and  her  husband  the  use  of  his  plate,  Imen,. 
and  fiiruiture,  so  long  as  they  should  reside 
in  and  occupy  his  house  at  E.  (in  which 
they  had  a  life  interest,)  with  a  direction 
that  after  their  decease,  or  ceasing  to 
reside,  the  said  books,  &c.  should  remain 
and  be  held  upon  the  same  trusts  and  pur- 
poses as  he  had  by  his  will  declared  con- 
cerning hi9  residuary  personal  estate  : 
G.  was  the  eldest  child  of  the  testator's 
daughter  I.,  and  attained  the  age  of  21 : — 
Heldf  that  she  was  entitled  to  the  residue 
of  the  testator's  personal  estate.  Ship- 
perdson  v.  Toieerf  441 

12.  Testator,  ader  durecting  his  debts, 
funeral,  and  tMtamentary  expenses  to  bo 
paid  as  soon  as  conveniently  might  be 
after  his  death,  bequeathed  several  annui- 
ties and  pecuniary  legacies  to  various  per- 
sons, directing  the  legacies,  except  one 
which  was  given  to  a  person  under  21,  to 
be  paid  within  12  calendar  months  after 
his  death.  He  then  declared  that  the 
several  annuities  thereinbefore  bequeathed 
should  be  charged  upon  his  real  estates. 
By  a  subsequent  clame  he  charged  all  his 
real  estate  with  the  peymcnt  of  all  his 
debts,  funeral  and  testamentary  expenses, 
and  legacies,  or  of  such  part  thereof  as  his 
personal  estate  not  specifically  bequeathed 
should  be  insufficient  to  pay  and  satisfy : — 
Held,  that  the  anniuties  were  primarily, 


if  not  solely,  charged  npon  the  testator's 
real  estate ;  and  that  under  the  term 
"  legacies,"  he  did  not  mean  to  comprise 
annuities.  Ibid. 

13.  Testator  being  seised  in  fee  of  free- 
hold collieries,  for  which  he  received  a 
certain  rent,  and  being  entitled  to  several 
shares  in  a  leasehold  colliery,  bequeathed 
various  annuities  and  legacies,  which  he 
chained  upon  his  real  estate  in  aid  of  his 
personalty.  He  then  by  a  codicil  directed 
that  all  annuities  and  legacies  lefl  by  him 
in  his  will,  his  real  estate  being  free  from 
all  mortg^res,  &c.,  should  be  paid  out  of 
the  certain  rents  and  profits  of  his  colUer- 
ies,  and  that  his  estate  might  not  be  bur- 
dened with  them : — Held,  that  the  word 
"  collieries  "  in  the  codicil  meant  the  tes- 
tator's freehold  collieries,  and  did  not  refer 
to  his  shares  in  the  leasehold  colliery  ;  and 
that  it  was  not  the  object  of  the  codicil 
either  to  relieve  or  burden  the  personal 
estate,  but  only  to  throw  on  the  freehold 
collieries  such  burden  as  would  otherwise 
have  fallen  on  the  whole  real  estate.  Ibid. 

14.  Testator,  after  devising  his  real  es- 
tates in  strict  settlement,  subject  to  the 
payment  of  his  debts  and  legacies,  declared 
that  it  should  be  lawful  Tot  his  trustees, 
and  he  authorized  and  empowered  them, 
if  they  in  their  discretion  should  think  fit, 
absolutely  to  sell  his  estate  at  C. ;  and 
after  giving  them  full  power  in  regard  to 
the  conduct  of  the  sale,  ho  directed  and 
declared  that  they  should  stand  possessed 
of  the  monies  arising  from  the  sale  upon 
trust,  after  payment  of  all  costs,  to  apply 
and  dispose  of  the  remainder  in  such  man- 
ner as  thereinbefore  had  been  directed 
concerning  the  residue  of  his  the  testator's 
personal  estate.  One  of  the  trustees  was 
afterwards  removed  from  his  office  by  a 
codicil.  The  sale  of  the  estate  was  not 
required  for  the  payment  of  debts  or  lega- 
cies : — Held,  that  the  power  of  sale  vested 
in  the  trustees  was  discretionary,  and  that 
the  residuary  legatee  of  the  personalty 
could  not  compel  a  sale.  Ibid. 

15.  There  were  two  inconsistent  clauses 
in  a  will.  By  the  fonner  the  surplus  rauLs 
of  the  testator's  real  estates,  after  main- 
tenance of  the  person  entitled  to  the  pos- 
session until  25,  were  added  to  the  residue 
of  the  personal  estate.  By  the  latter  tlio 
surplus  rents,  after  maintenance  of  suca 
peraon  until  !21  (provided  his  attaining  21 
happened  within  the  legal  lunit  of  time,; 
were  settled  upon  the  same  trusts  as  the 
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really.  Testator  then  by  a  codicil  reciting 
the  former  claiue,  directed  that  the  penon 
entitled  to  the  poasession  of  the  estate 
ahould  be  let  into  the  receipt  of  the  rents 
and  profits  at  21  : — Held,  that,  as  the 
codicil  merely  affected  the  surplus  rents 
between  the  ages  of  31  and  25t  and  as  in 
other  respects  the  latter  of  the  two  clauses 
in  the  will  was  more  probably  consistent 
with  the  testator's  intentions,  the  latter 
clause  should  prevail  against  the  former, 
notwithstanding  the  express  recognition  of 
the  former  clause  by  the  codicil.        Ibid. 

16.  The  rule  of  law  in  fayour  of  prefer- 
ring the  latter  to  the  former  of  two  dis- 
positions in  a  will  dealing  difierently  with 
the  same  subject,  is  applied  only  after  the 
failure  of  every  endeavottr  to  give  such  a 
reasonable  construction  to  the  entire  dis- 
positions as  will  render  every  part  of  them 
operative.  Ibid. 

17.  Residuary  penonal  property  hold  to 
be  vested  in  A.  and  B.  in  equal  moieties, 
and  descendible  in  the  same  proportions 
to  thoir  respective  children,  notwithstand- 
ing words  giving  the  property  to  the  sur- 
vivor '*  in  the  event  of  the  death  of  either  ;** 
the  word  "  death  "  being  held  to  refer  to 
death  in  the  testator's  lifetime.  Clarke  v. 
Lubboekj  492 

18.  Testator,  possessed  of  personal  pro- 
perty only,  by  his  will  directed  that  the 
interest  on  his  property  should  be  divided 
into  four  equal  shares:  one  share  to  be 
given  to  his  wife  for  life,  and  then  to  de- 
volve to  his  children  and  the  longest  liver 
in  equal  shares;  the  remaining  three  shares 
to  be  divided  equally  between  his  three 
children  and  their  heirs  ;  "  should  all  my 
children  die  without  heira,  my  property  in 
that  case  to  be  divided  equally  between 
the  children  of  my  brothera  and  sisters 
alive  on  the  death  of  my  last  child."  At 
the  date  of  the  will  no  brother  or  sister  of 
the  testator  had  died  leaving  issue: — 
QuiBre^  whether  the  limitation  over  in  the 
event  of  all  the  testator's  children  dying 
without  heirs  is  void.  Oftrratt  v.  Cocker- 
ell,  494 

19.  Under  a  lease  for  yean,  the  lessees 
had  an  option  to  purchase  the  fee-simple 
of  the  demised  lands.  After  the  date  of 
the  lease,  the  owner  made  his  will,  whereby 
he  devised  the  lands,  specifically  describ- 
ing them,  to  G.  for  life,  with  remainders 
over.  After  the  testator's  death,  the 
lessees    elected     to    pnrohase    the    fee- 


simple  of  the  lands: — Held,  npon  tibe 
special  terms  of  the  will,  that  the  purchasp' 
money  did  not  fall  into  the  residne  of  the 
peisonal  estate,  bat  was  subject  to  the 
same  limitations  as  had  been  declared  con- 
cerning the  porchaaed  lands,  and  ther«;fore 
that  G.  took  a  life  interest  in  the  jmrchase- 
money.    Drant  v.  Vatue,  5*^0 


« 


20.  Testator  bequeathed  a   legacy  to 
The  London  Orphan  Society  inUie  City 

Road."  There  was  no  institution  prectsdy 
answering  this  description  ;  but  there  was 
a  "  London  Orphan  Asylum  "  at  Clapton, 
and  an  "  Orphan  Working  School  "  in  the 
City  Road : — Held,  that  Uie  former  insti- 
tution was  not,  and  that  ihe  latter  was, 
within  the  description  contained  in  the  w31. 
WiUon  V.  Squire.  654 

21.  Parol  eridence  to  explain  a  will 
rejected.  Ibid. 

22.  TesUtor,  by  his  will,  directed  that 
his  trade  should  be  carried  on  by  his 
daughter  and  others,  as  triBteea,  for  ten 
years,  when  the  concern  should  be  closed, 
the  property  sold,  the  produce  investod  la 
the  funds,  and  the  funds  held  in  trust,  as 

I  to  one  moiety,  for  the  benefit  of  the 
daughter  and  her  children,  and  as  to  the 
other  moiety  for  the  beni^t  of  the  cbildreA 
of  his  brother.  By  a  codicil,  the  testator 
revoked  that  part  of  his  will  which  cm- 
powered  his  trustees  to  sell  his  efiects,  and 
instead  thereof,  he  authorized  his  daughter 
to  take  poasossion  of  all  furniture,  stock  in 
trade,  and  every  doKsription  of  property 
found  on  his,  the  testator's,  pranises,  to 
be  disposed  of  at  her  discretion: — Held, 
that  the  ef&ct  of  the  codicil  was  not  to 
alter  the  enjoyment  of  the  prqwrty,  bat 
only  to  constitute  the  daughter  sole  tmetfe 
under  the  will.     Newman  v.  L^dt,    680 

23.  By  a  marriage  settleaient,  SO,OOOL, 
the  fortune  of  the  wife,  was  tangoed  to 
trustees  upon  trust,  subject  to  life-interests 
of  the  husband  and  wife,  as  to  one  moiety 
for  the  eldest  son  of  the  marriage,  and  ss 
to  the  other  moiety  for  the  younger  chil- 
dren. By  the  same  settlement,  a  eeztain 
plantation  in  Jamaica,  of  which  the  fans- 
band  was  seised  in  fee-simple,  was  coo- 
veyed  to  the  use  of  tnisteea  for  a  term  of 
500  years,  upon  trust,  if  the  husband 
should  so  appoint,  to  raise  lO.OOOt  for  his 
absolute  use,  and  subject  to  ^ch  term, 
and  to  the  life-interests  of  husband  and 
wife,  to  trustees  for  1000  years,  upon  trust 
to  raise  20,000^  for  the  eldest  son,  10,0001 
for  the  younger  children,  and  again  1U,000L 


let  the  eUeM  lOii.  Tb«  •elUiinMDt  e<m 
lained  &  ptonn  Ihat  the  poiliaiu  riioald  be 
taioad  Bccording  (o  their  priorilyi  u  italed 
in  the  wltlemeat.  SooD  after  tbe  ma 
rioga  the  hnabaud  enerciied  hit  riKht  of 
riiaiag  10,0001.  ior  hii  omi  dm,  and  To 
Ihal  purpoM  Ihs  tnutani  of  thv'AOO  ynara 
leim  boiTowsd  of  ihs  liwleea  ol  the  wife  a 
fortiuis  10,00OL,  BDd  eiecutadto  Ihs  lilts 
a  mortga^  of  the  premiBeB  compriaed  a 
the  500  yean'  leiro.  The  hiubaiid  Bud 
wife  died,  leaving  tive  children  of  the  ma 
riage ;  the  hnihaad  having  by  hii  will, 
after  directing  payment  of  hu  debfi 
deniiag  certain  property  not  siluati 
Jamaica,  deriasd  all  hi*  reaiduary  real  and 
peraonal  property  to  hia  eldnt  aon,  J., 
and  appointed  bim  hi*  executor.  Upmi 
the  death  of  the  tealalor,   J.  proTod  the 


n  of  the  ealatea  in  Jamaica,  of 
which  he  kepi  poaie—ion,  paying  the 
intereet  of  the  younger  children'a  fortauM, 
Qntil  1837,  when  he  became  a  Innitie, 
shortly  after  which  he  died  inteatate  and 
DiuDarried,  leiviug  the  four  younger  chil- 
dren lurrivitiK  him,  of  whom  W.  was  ha 
heir-at-law.  No  arraagement  had  erer 
been  entered  into  amougit  the  childcsn 
relaliie  to  the  charges  in  the  aelllemeul, 
nor  wia  there  any  ationg  evidence  of  the 
iDtealions  of  J.  aa  to  the  eitinguiahmellt 
of  thoee  chargea  to  which  he  waa  entitle'" 
—Held,  IM,  That,  nnder  the  foregoiny 
drcumalaikcea,  it  waa  moat  for  (he  beoeu ,  ^  p 
of  J.   that  hia  chaivea  on  the  Jamaica  I  CU 


{ 


r 


i 


3  bias  ab3  im  bib 


I 


